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“(8) The defenders huve a plea founded on the
time at which the pursuers were bound to leave
the farms. They maintain that, because the tur-
nips were not ripe at Martinmas, when the pur-
suers’ time for holding the land expired, the full
value of the turnips should not be paid. The
Sheriff-Substitute does not think this plea calls for
much consideration. If the pursuers have right
to a crop of turnips at all, they have right to a
ripe one. -

“(4) The last of the defenders’ reasons for
saying that the terms of the lease should be inter-
preted on the view that they maintain to be the true
one, is, that one of them (Bisset), on the faith that
the terms would be so interpreted, gave the pur-
suers more than he would otherwise have given for
the way-going grain crop. The particulars of thig
objection are not fally stated, but it seems that the
price of the grain crop was fixed also by valuation,
and the arbiters there must have gone far indeed
out of their way it they gave Mr Bisset a bad bar-
gain of the grain because they expected that he
would afterwards get a good bargain of the turnips,
The matter, however, is irrelevant, as the two bar-
gains had no necessary connection.

“On the whole matter, the Sheriff-Substitute
has therefore felt himself obliged to come to the
conclusion that whether the terms of the lease, or
the circumstances which the defenders say are
relevant to control these terms, be considered, the
construction adopted by the pursuers is the sound
and legal construction.”

The defenders appealed to the Court of Session.

Watrsown for them.

The DEAN of FacurTy and MILLar, Q.C., were
not called on.

The Court unanimously dismissed the appeal,
on the ground that the pursuers were entitled
under the lease to the market value of the turniys.

Agent for Pursuers— Alex. Crombie Jun,, W.8,

Agent for Defenders— William Officer, 8.5.C.

Tuesday, November 1.

TEMPLETON ?¥. GLASGOW & SOUTH WESTERN
RAILWAY CO

Assessment— Ratlway— Erroneous Payment— Police
and Improvement Act, 1850— Lands Valuation
Acts, 1854 and1867. Held (1) thelineof railway
within a town which has adopted the Police Im-
proversent Act 1850 is, under the word ¢ pre-
miges,” liable to be assessed for the purposes of
the Act; (2) as the Lands Valuation Acts of
1854 and 1867 do not impose the liability, but
only provide machinery for fixing the amount,
the collector of police rates was entitled till
then to compute the valuation; and (8) erro-
neous payment by the railway company to
the county did not relieve it of its lability to
the burgh assessment.

By 13 and 14 Vict. c. 83, it is provided that
after certain formalities any populous place maycon-
stitute itself a burgh in the sense of the Act, and ap-
point commissioners who shall have power to
* agsess all occupiers of premises within the burgh.”
The town of Maybole adopted this Act in 1857,
and the respondents having become occupants of
the Maybole and Girvan Railway in August 1865,
were assessed by the commissioners on their sta-
tion and line of railway so far as within the burgh.
Payment not having been made, the collector of

police rates raised an action in the Sheriff-court
of Ayrshire concluding for payment of the ussess-
ments imposed during each of the preceding three
years. The railway pleaded in defence that
“U'he Act 18 and 14 Vict., cap. 33, founded on,
gave power to assess ‘premises’ only, and the
railway not coming under that term, as explained
in the interpretation clause of that Act (4 2), the
Commissioners of Police for the burgh of Maybole
had no power to impose an assessment on the de-
fenders’ railway. Even assuming that railway pro-
perty was assessable under the Act, it could only
be in the way pointed out by the Act 17 and 18
Vict., cap. 91 (the Valuation Act), which ordains
all railways to be valued by a railway assessor, and
there being no valuation by him of the defenders’
property within the burgh of Maybole, the assess-
ment on this ground also was illegal. As they had
already paid all the assessments in the county for
which they were liable in terms of the valuation
roll, they could not again be charged on the same
subjects within the burgh of Maybole, which, if it
had any claim for such assessment, was hound to
recover it by arrangement with the county.” The
collector urged that the word premises must be
held to iuclude a railway. By section 2 of the
Act it is declared that the word *premises” and
the word  lands ” shall include all ** lands, springs,
rights of servitude, dwelling-houses, shops, ware-
houses, vaults, cellars, stables, breweries; manufac-
tories, mills, and other houses and buildings, and
yards and places.” By 17 and 18 Vict., cap. 91,
sec. 20, a special assessor of railways and canals is
authorised to be appointed in order to the making
up valuation of lands and heritages in Scotland
belonging to or leased by railway or canal com-
panies, and forming part of the undertakings of
such companies. And by section 21, the asses-
sor, with a view to making up the roll, is autho-
rised to inquire into and fix the yearly rent or
value of all lands and heritagesin Scotland belong-
ing to or leased by each railway and canal com-
pany, and forming part of its undertaking, and to
make up a valuation-roll applicable to all railway
and canal companies having lands and heritages
as aforesaid, in which valuation-roll is to be set
forth, in columns, the yearly rent and value, in
terms of the Act, of the whole lands and heritages
in Scotland belonging to or leased by each railway
and canal company, and forming part of its under-
taking, the names of the several parishes, counties,
and burghs through which the line of such railway
or canal company runs, or in which its lands or
heritages, or any part thereof, are situated; tlhe
lineal measurement of ity entive line, and the por-
tion of such lineal measurement situated in each
such parish, county, and burgh; and also the yearly
rent or value, in terms of the Act, ascertained in
manner therein mentioned, of the portion in each
parish, county, and burgh in Scotland, of the lands
and heritages belonging to or leased by each rajl-
way and canal company, and forming part of its
undertaking. By section 83 it is enacted, that
“ where in any county, burgh, or town, any county
municipal, parochial, or other public assessment,
or any assessment rate or tax under any Act of
Parliament, is authorised to be imposed or made
upon or according to the real rent of lands and
heritages, the yearly rent or value of such lands
and heritages as appearing from the valuation-roll
in force for the time under this Act (viz, the said
Act of 17 and 18 Vict,, ¢. 91) in such county,
burgh, or town shall, from and after the establish-
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ment of such valuation therein, be always deemed
and taken to be the just amount of real rent for the
purposes of such county, municipal, parochial, or
other assessment rate or tax, and the same shall
be assessed and levied according to such yearly
rent or value accordingly, any law or usage to the
contrary notwithstanding.” ~An assessor of rail-
ways was accordingly appointed, and was acting
in 1866-68, and made up a valuation of the whole
lands and heritages belonging to the railway in
the parish of Maybole. By the interpretation clause
it is enacted that the word burgh shall apply only
to royal and parliamentary burghs; but by 80 and
31 Viet., c. 80, 7 5, the assessor’'s duties are extended
to towns. The police collector having ascertained
the length of the line within the parish of May-
bole and its valuation, computed the proportional
value of it within the police burgh, and claimed
from the railway company the assessment to that
amount,

The Sheriff-Substitute (RoBIsoxn) gave effect to
the contention of the police collector in an interlo-
cutor, to which he added the following note :—

 Note—The defenders object, on three grounds,
to the legality of the assessments in question.

«It is contended, firstly, that if they are liable
to be assessed at all the assessment must be con-
fined to the station-house and its accessory sheds,
and cannot include any portion of the railway, be-
cause it i said it is only the former which can be
held to be comprehended under the word ¢ pre-
mises,” used in section 68 of the Act 13 and 14
Viet., cap. 83, to describe the kind of property
which is made liable to assessment. DBut as,
from the interpretation clause of the Act (section 2),
it would appear as if a synonymous meaning were
intended to be given to the words lands’ and ¢ pre-
mises,’ it follows that the use of the word ‘premises’
singly in the 63d section must be held to include
all the subjects specified under the head of lands
and premises in the interpretation clause of the
Act, and therefore either under the category of
«]Jands’ or that of ¢ places,” which are two of these
specified subjects, a railway, which is just a tract
of land baving a level surface of connected iron
rails for the conveyance of goods and passengers
thereon, falls reasonably enough to be included.

¢ But the defenders contend, sccondly, that they
are not liable in the assessments in question at all,
because it is said that the valwation upon which
they proceed is not that of the railway assessor,
which it ought to have been, in terms of the Act
17 and 18 Viet., cap. 91, but it is a valuation made
by the Commissioners of Police themselves. Now,
while it is true that the Commissioners of Police
have, by an arithmetical process, ascertained the
value of the defenders’ railway within the burgh
of Maybole, it is the railway assessor’s valuation
of the railway within the parish (and including the
burgh) of Maybole that has been made the founda-
tion of their caleulation., Forthe years over which
the assessments extend the railway assessor could
not, or, at least, was not bound to return a special
valuation of the portion of the railway within the
burgh (see 17 and 18 Vict., cap. 91, § 42), and it
is only by a posterior Act, 80 and 81 Vict., cap. 80,
that lie can now be required to do so. In these
circumstances, this objection appsarsnot to be well
founded.

“The defenders, in the third and last place, ob-
ject to the assessments sued for, because it is said
that they have already been assessed on the same
subjects for county rates for the years in question,

and have paid these assessments; but the Sheriff-
Substitute has been informed by the Clerk of Sup-
ply that the fact is not so.

« Postscript—The information received from the
Clerk of Supply has been misunderstood, and the
Sheriff-Substitute now understands the fact to be
that the defenders have for the years in question
been charged with and have paid police assess-
ments to the county in respect of their railway
property in the parish of Maybole, but have ob-
jected to pay such assessments in future, on the
ground of their being liable to be assessed in
police rates in respect of the same property to the
burgh of Maybole, and that this objection has been
sustained by the county.” .

On appeal the Sheriff (CAMPBELL) reversed this
interlocutor in so far as it found the railway com-
pany liable to assessment on their line. The fol-
lowing note was annexed to this interlocutor.
«This is a case of considerable importance. The
Police Improvement Act of 1850 is founded on by
the pursuer as his only warrant for levying the
aggessment sued for from the defenders, the rail-
way company. Their property within burgh con-
sists—1st, of their line of railway passing through
it; and 2dly, of the station-house and its appur-
tenances. By the Act the Commissioners of Police
for the burgh are entitled to ‘assess all occupiers
of premises within the burgh in the sums necessary
to be levied for the purposes of the Act,” and the
question between the parties turns upou the mean-
ing to be given to the word ¢premises’ In con-
struing this word the Court is not wholly with-
out a guide. The interpretation clause of the Act
provides that the word ¢ premises’ shall include all
‘lands, springs, rights of servitude, dwelling-
houses, shops, warehouses, vaults, cellars, sfables,
breweries, manufactories, mills, and other houses
and buildings, and yards and places.” The Sheriff
hags no doubt at all that the word ‘premises,” in
its ordinary acceptation and meaning, considered
apart from the interpretation clause just quoted,
does not include & line of railway. T'he first ques-
tion, therefore, comes to be, whether a line of
railway is to be held as comprehended within any
of the terms which the Act says shall be included
in the word ‘premises’? It seems clear enough
that it cannot reasonably be held to Le included
within any of the following terms, viz. :—¢springs,
rights of servitude, dwelling-hounses, shops, ware-
houses, vaults, cellars, stables, breweries, manu-
factories, mills, and other houses and buildings
and yards.’” Now, these are all the things that,
by the Act, are to be held as included in the word
premises, excepting ‘‘lands” and ‘““places.” The
Sheriff-Substitute is of opinion that a line of rail-
way may be held as included within one of these
terms, viz., “lands.” The Sheriff thinks other-
wise. **Lands and heritages,’ coupled together,
are no doubt held to include all kinds of heritable
property, lines of railway not excepted; and pos-
sibly the word “lands,” standing alone, might be
held to include everything a centro usque ad ceelum.
But in the present case that word is not used in
this large sense. If it had been, there would have
been no need for going on to enumerate the other
species of “property, such as springs, dwelling-
houses, shops, warehouses, &c¢. The term ““lands,”
in short, is not used in its generde sense, but to
indicate a species of property distinguishable from
all the other species of property enwinerated along
with it; in short, it is used in its limited sense,
and in this sense it cannot be held to include rail-
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ways, canals, and other kinds of property differing
essentially from the particular kinds of property
contained in the enumeration. In practice, when
railways and canals are intended to be embraced
in such enumerative clauses, they are specially
mentioned. This is the case in regard to the
Prisons’ Discipline Act of 1839, and it is Lelieved
in regard to all other acts proceeding on the enu-
merative principle. The only other word that can
be founded on by the pursuer is the word * places.”
Now, a line of railway is clearly not a * place,” in
the ordinary sense of that word. It runs between
one place and another, but it is not itself, in com-
mon and ordinarylanguage,denominated a ‘“place.”
The word ¢ place” seems to have been used to cover
and include depots for coal, or lime, or the like.
. From this analysis of theinterpretation clause the
Sheriff concludes that the line of railway in ques-
tion is not within the purview of the statute, and
therefore not assessable as such. He is quite clear,
however, that all the railway company’s heritable
property within the limits of the burgh falling
within the terms * houses,” “ buildings,” ¢ yards,”
and “places,” is assessable, and he thinks that the
station house, with the buildings, depots, and ap-
purtenances connected therewith may be fairly

brought within the meaning of these terms. He .

has accordingly found the defenders liable for
them, according to their yearly rent or value.
There will probably be no great difficulty in ascer-
taining and settling the annual value.”

The Collector appealed.

Deax oF Facurry and LEgs, for him, argned—
The word premises must be held to include railway.
1t.is convertible with the word lands, and is used
very widely, being defined to include lands, springs,
rights of servitude, yards, places, &e. If, therefore,
land was assessable, the laying of rails on it, and
so making it more valuable, could not relieve it
from liability. If a railway did not require paving,
places might not, and springs did nof, require
either paving or draining. A water company’s
pipes below the ground subject the company to
agsessment for poors-rates as occupiers of lands,
even though the surface proprietor is taxed; Hay
v. Edinburgh Water Company, 12 D. 1245, and 1
Macq. 682. The railway company purchased the
ground s land, and their line was unquestionably
included under the words “lands and heritages.”
It would be invidious to assess siall properties, and
not railways. The Valuation Acts of 1854, and
1867 ouly provided new machinery for carrying
out the Police Act of 1850; and as Maybole was
1ot a burgh in the seuse of the Act of 1854, and as
the police and parochial boundaries were not the
game, the collector could not till 1869 avail him-
self of the railway assessor’s valuation for the police
burgh of Maybole otherwise than by calculation
of the proportional amount; and the correctness of
these calculations was not disputed. Payment to
the county did not exonerate the company from
their liability to burgh assessment. They had a
good title to object to the county assessment, as by
clause 376 of the Act of 1850 exemption from the
double assessment was granted.

LoORD ADVOCATE, SOLICITOR-GENERAL, and JOAN-
§TONE replied—It must be admitted railways come
under the word premises. But the company are
not bound to pay police assessments twice. They
have paid the county assessment for the years in
question ; and the Commissioners, if entitled to
any payment, should obtain this payment from the
county. It wasonly in 1867 that the police burgh

became entitled to demand this assessment. Even
if in 1865, as they had not adopted the proper
course for obtaining it, they were not entitled to
claim it now.

At advising—

Loxp Justice-CLERER—On the main question,
the one on which the Sheriffs differ, I have no
doubt. The Sheriff seems to think premises, in
its natural signification, cannot include a railway.
I am not quite sure that I would agree with that
opinion ; but the second section clearly settles the
point. The commissioners are to assess all the
occupiers of premises in the burgh, and the railway
is just part of the premises of the burgh. The
puzzle is under the second question. It is con-
ceded that for the future the assessment is to be
paid ; but the company say that, not being pro-
perly assessed during the years in question, they
canuot be lield liable in payment. The thirty-
third section of the Valuation Act of 1854 provides
that the Railway Assessor’s Roll is to be the test
of value of railway lands in all valuations. But
thiere is no provision for the railway assessor re-
turning the valuation for such a place as Maybole.
The collector had therefore had to make his own
valuation, and the accuracy of his calculation is not
disputed. He ascertained the amount of the valua-
tion for the parish, and assessed the railway for
the part within the police bounds in the proportion
of the amount of railway line in the police to
that in the parochial bounds. The question how
the respondents stand with regard to the county is
not, I think, raised here at all. They were liable
to be assessed for the burgh, aud could have
pleaded that as a defence against payment of the
county assessment.

Lorp ‘Cowan—TI conenr. The Sheriff-Substi-
tute’s interpretation of the word premises is more
correct than the Sheriff’s. I cannot construe the
word premises otherwise than as including the
railway. It seems to embrace all fhe subjects in
the burgh. It includes land, and putting rails on
land cannot make it other than land.

Lorp BENHoLME—On the point of the interpre-
tation of the word premises, I have no doubt, As
to fixing the amount of the valuation, the colleetor
seems to have acted quite rightly. In the great.
majority of cases there is no division of parochial
burdens. It is only in the case of royal burghs.
But parliamentary burghs were created, and an
express indemnity given them from assessments
for the county police. Following the analogy of
the Railway Act, it was quite competent for the
commissioners to make a calculation of the amount
of assessment to be imposed, as they have done;
and it is not sufficient for the railway company to
object that they paid the assessment to the county
erroneously.

Lorp Neaves—The valuation Acts did not im-
pose this assessment. They only made a change
in the machinery for imposing it. But as soon ag
Maybole adopted the Police Act—viz. in 1857—
the railway company could claim exemption from
paying the county assessment. As soon as the
Act was adopted all occupiers of premises within
the burgh became liable to assessment; and the
railway company is just such an occupant.

Agents for Appellant—Muir & Fleming, 8.8.C.

Agents for Respondents—Gibson-Craig, Dalziel,
& Brodies, W.S.



