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letter of their secretary, dated 5th June 1865, and
they contend that any question on this subject falls
under the arbitration clause of the Companies’
Acts. It is contended, on the other side, that this
letter could have no such effect, and could raise no
question for the determination of an arbiter under
thie submission clause of the statute, beciuse the
employment or dismissal of the additional porter
is a matter properly for the adjustment of the joint
commnittee, and has not yet been brought before
them by the defenders.

Now, if the questions were entirely under the
statute I should be inclined to sustain that argu-
ment, because I do not think that it is any part of
the arbiter'’s duty to determine the coustruction
and applicability of the statute, But there is no
dispute about the construction of the statute, It
is admitted that that statute gives authority to the
companies to appoint a joint committee. The
powers of that committee are not conferred by
statute, but left to be determined by the agreement

- of the companies. Now, the construction of any
such agreement plainly falls within the arbitration
section of the statute, for it includes in so many
words questions, disputes, or differences arising
‘“in regard to any agreements as to the matters
foresaid,” TUpon this ground I think that the
interlocutor of the Lord Ordinary is well founded.
The present question between the companies falls
under the arbitration clauses of the statute, and the
action has been rightly dismissed.

The other Judges concurred.

The Court accordingly recalled the Lord Ordi-
nary’s interlocutor, and found the action excluded
by section 68 of the Inverness and Aberdeen June-
tion Railway Act 1856, and therefore dismissed
the action with expenses, and decerned.

Agents for Pursuers—Henry & Shiress, S.8.C,

Agents for Defenders—H. & A. Inglis, W.8S,

Tuesday, November 21.

SECOND DIVISION.

MILLER (FINLAY'S TRUSTEE) v. LEARMONTH
AND OTHERS (MR AND MRS FINLAY'S
MARRIAGE-CONTRACT TRUSTEES).

Husband and Wife— Postnuptial Marriage-Contract
: —Alimentary Provision—Provision to Wife—
Conjugal Rights Act, sec. 16. A husband is not
entitled by a postnuptial contract to confer on
himself, and place beyond thé reach of his
creditors, an alimentary provision out of a fund
to which he had succeeded through his wife,
and he is not bound under sec. 16 of the Con-
jugal Rights Act to make a provision for his
wife ont of the fund, which was his absolute
property.
John Finlay, printseller, Glasgow, was married
in 1845 to his present wife, a daughter of Mr
Alexander, of the Theatre Royal. Mr Alexander
died in Dec. 1851, leaving a considerable fortune.
Mrs Finlay’s share of legitim from her father’s
estate was afterwards ascertained to amount to
£2600. In February 1852 Mr and Mrs Finlay
executed a postnuptial marriage-contract, by which
Mr Finlay bound himself, on or before 1st January
1862, to pay £1999 to trustees, and in the mean-
time fo insure his life for that sum, and assign the
policies to the trustees; aud further, to aliment

the children of the marriage, of whom there were
then three, till twenty-five years of age. Mr and
Mrs Finlay by that deed conveyed to the trustees
the whole estate, heritable and moveable, then be-
longing to Mrs Fiulay, or which she should acquire
or succeed to, -and particularly all that she had
succeeded to or should succeed to or acquire from
her father and mother or any other persons. The
husband renounced his jus mariti right of adminis-
tration; the wife did not renounce her legal rights.
The trust purposes, after payment of expenses,
were—To give the husband an alimentary liferent
of the whole trust property, a similar alimentary
liferent thereafter to the wife, and the fee to the
whole children of the marriage. The whole pro-
visions to the spouses and children were declared
alimentary, and not attachable for debt. Mr Finlay
did not pay the £1999, nor did he assign policies
of insurance for that amount to the trustees. The
whole sum to which Mrs Finlay had become en-
titled was the £2600 before mentioned, which had
been attached before coming into the hands of the
marriage-contract trustees, Mr Finlay was seques-
trated in 1860, and the whole of this sum wus
claimed by the trustee in his sequestration, Inan
action brought in 1863, and concluded in the House
of Lords in 1870, it was decided that in the mar-
riage-contract “the assignation by Mr Finlay of
the legitim (£2600) was, in the circumstances of
Mr Finlay, no more than a reasonable provision
for his wife and children,” and that the marriage-
contract trustees were entitled to administer the
fund for the trust purposes. But the question now
raised by the claim of Mr Finlay’s trustee was ex-
pressly reserved, viz., Whether the liferent alimen-
tary right of Mr Finlay was not carried to his
creditors by the sequestration. This claim was
made on the ground that Finlay was not entitled
to confer on himself, and place beyond the reach
of his creditors a liferent alimentary provision out
of a fund that (though coming through his wife)
had become absolutely his own before the marriage-
contract was executed.

The Lord Ordinary (MAcKENZIE) pronounced the
following interlocutor :—

¢ Edinburgh, 27th May 1871.—The Lord Ordi-
nary having heard the counsel for the parties, and
considered the closed record, proof, and process,
Finds that the liferent interest or provision made in
favour of John Finlay by the postnuptial contract
of marriage between him and his wife libelled on
fell under the sequestration of the estates of the
said John Finlay, and is vested in the pursuer as
trustee for behoof of the creditors in the said
sequestration : Therefore finds, declares, and de-
cerns in terms of the declaratory conclusions of the
libel, in so far as regards the whole interests, divi-
dends, or other annual profits or proceeds which
have accrued upon the sum of £2600 libelled from
and since 16th December 1851, and also in so far
as regards the whole interests, dividends, or other
annual profits or proceeds which shall accrue or
become dueupon thesaid sum of £260080longas the
said sequestration shall subsist during the life of the
said John Finlay, together with any interest which
has or shall become due upon the said interest,
dividends, or other annual profits and proceeds; and
appoints the cause to be put to the roll in order that
it may be proceeded with in accordance with these
findinys.

¢¢ Note.—On 30th June 1845 John Finlay mar-
ried Mary Aune Alexander, eldest daughter of Mr
Alexander, proprietor of the Theatre Royal, Glas-
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gow. There was no antenuptial contract of mar-
riage entered into between them. Mr Alexander
died on 15th December 1851, and as there was no
contract of marriage between him and his wife, his
daughter Mrs Finlay had right to her share of the
legitim out of her father's moveable estate. On
28th February 1852 Mr and Mrs Finlay executed
a postnuptial contract whereby they conveyed to
the defenders, and certain other persons, as trus-
tees, the whole estates, both heritable and move-
able, belonging, or which should thereafter belong,
to Mrs Finlay, and particularly ¢all right, title,
and interest which she or the said John Fiulay,
her husband, now have or may hereafter have in
the succession or estates’ of her deceased father,
or of her mother, or of any other person. By this
deed Mr Finlay also bound himself to pay £1999
to the trustees for the trust purposes therein men-
tioned, and to open and keep up policies of in-
surance, or to grant security over his heritable
estate in their favour for thutsum, He also there-
by renounced his jus mariti over the estate, means,
and effects then belonging, or which should there-
after belong, to his wife, and the same are thereby
expressly declared to be unaffectable by his eredi-
tors or by his debts and deeds. The second pur-
pwse of the trust created by the said postnuptial
contract is, ¢for payment of the free yearly proceeds
of the trust-estate to.the said John Finlay during
his life for his liferent use allenarly.’ And it is
expressly declared by the contract that the whole
provisions therein contained ¢ shall be nowise attach-
able for debt, but the same shall be considered ali-
mentary.’

“In an action raised in 1853 by the defenders,
a8 trustees under the postnuptial contract, against
Mrs Alexander, widow and executrix of Mr Alex-
ander, and the trustee on her sequestrated estate,
and also against Mr Finlay and Mr Miller, the
pursuer of the present action, as trustee on Mr
Finlay's sequestrated estate, it was decided by
judgments of this Court and of the House of Lords
that the defenders are entitled to recover and re-
ceive the sum of £2600, being the amount of legitim
due to Mrs Finlay from the estate of her father,
with -interest from 15th December 1851, and to
hold and administer the same for the purposes of
the trust declared in said deed, all questions in
reference to the right to the interest or annual
proceeds of the said legitim fund from that date
being reserved entire.

“"The present action has been raised by the trus-
tee on Mr Finlay’s sequestrated estate for the pur-
pose of having it found and declared that he has
right to the whole annual proceeds of the said sum
ot £2600 from 15th December 1851, and solong as
the sequestration shall subsist during Mr Finlay’s
life, and of obtaining decree against the postnup-
tial contract trustees, ordaining them to make pay-
ment of the same to him accordingly.

“The legitim to which Mrs Finlay had right
vested in her on 15th December 1851, the date of
her father’s death, and then fell under the jus
marit of her husband, and vested absolutely in
him—Macdougal v. Wilson, Feb. 20, 1858, 20 D.
658. It was his sole and exclusive property at,
and for upwards of two months prior to, the date of
thie postnuptial contraet containing the provision
that the liferent mentioned in his favour should
be alimentary and not attachable for debt. The
Lord Ordinary considers that the said provision is
inept, because no one can so settle his own pro-
perty as to reserve part of it for his own use and fo

withdraw it from the dilizence of his creditors—
Bell's Com. i. 128 and 1380; Keir's Trustee v. Jus-
tice, Nov, 7, 1866, 5 Macph. 4. Mr Finlay’s life-
rent of the proceeds of the legitim was therefore
carried by the sequestration of his estates on 6th
January 1860, and is now vested in the pursuer,
as the trustee on the sequestrated estate by virtue
of his act and warrant of confirmation.

‘It is said by the defenders that the interest of
the funds conveyed to them as trustees under the
postnuptial contract was truly conferred by that
deed upon Mr Finlay for the aliment of his wife
and children. There is nothing in the deed to
that effect, and even though the liferent of the
sum which vested in Mr Finlay as his wife’s share
of the legitim had been thereby expressly given to
his wife for the support of herself and children,
and had been declared alimentary, and not affect-
able by the debts of her husband, it would, in the
Lord Ordinary’s opinion, be carried by the seques-
tration of the husband as a donation dnfer virum et
uzxorem, revocable by him, and revoked by the seques-
tration—Kemp v. Napier, Feb, 1,1842, 4 Dict. 558 ;
Johnstone v. Dunlop, March 24,1865, 3 Macph. 758,

¢¢It is further maintained by the defenders that
as Mr Finlay has failed to pay them the sum of
£1999, or to deliver to them and keep up policies
of insurance on his life, or to grant heritable secu-
rity for the said sum, he and the pursuer, as com-
ing in his place, are not entitled to receive the
liferent proceeds of the legitim fund, and that the
defenders are entitled to retain the same as against
these unimplemented provisions. The Lord Ordi-
nary is of opinion that this claim of the defenders
is untenable under the postnuptial contract. The
obligations undertaken by Mr Finlay, which have
not been fulfilled, are not the consideration and
counterparts of the liferent provision of the legitim
fund. On the contrary, they all lowed from him.
The liferent of the legitim fund is also by the ex-
press terms of the postnuptial contract payable to
him, and the defenders are not entitled to withhold
implement of that trust purpose, and to retain the
proceeds in security or satisfaction of his unimple-
mented obligations—Keir's Tr. v. Justice, supra ;
Boswell v. Boswell, Feb, 4, 1846, 8 Dict, 430,

“The defenders further plead that Mrs Finlay
and they, as the trustees under the postnuptial con-
tract, are entitled both at common law and under
the Conjugal Rights Act 1861 to the liferent of
the legitim fund in question, which they say is no
more than a reasonuble provision out of her own
patrimony, and of which neither her husband nor
the pursuer, as his trustee; has ever obtained pos-
session, The Lord Ordinary is of opinion that at
common law Mrs Finlay and the defenders have no
such right. The legitim fund became the absolute
property of Mr Finlay when the right thereto
opened to his wife, and the interest thereof now
belonged to the pursuer as the trustee on his
sequestrated estate free from any cluim on her
part for aliment., 7The claim for such a provision
cannot, it is thought, be maintained at common
law by Mrs Finlay in prejudice of her husband’s
creditors—Turnbull, Nov. 25, 1709, Dict. 5895;
Robb, March 8, 1794, Dict. 5900; Lee v. Watson,
Dec. 1, 1795, Dict. 6889; Bell's Com, i. 634,
The Conjugal Rights Act does not, the Lord Ordi-
nary considers, apply. Mrs Finlay and her hus-
band acquired right to the legitim, and it was con-
veyed to the defenders as trustees under the post-
nuptial countract long before that Act becams law.
It js expressly enacted by section 21 of tnat Act
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that it shall come into operation on 1st November
1861, and the words of section 16, which is founded
on by the defenders, have mnot any retroactive
effect. Further, it is provided by section 16 that
a wife shall have no claim for a reasonable provi-
sion for her support and maintenance out of pro-
perty which she has succeeded to or acquired if
before it be made by hier the husband, or his assig-
nee or disponee, shall have obtained complete and
lawful possession of the property, or in the case of
a creditor of the husband where he has before
such claim is made by his wife attached the pro-
perty by decree of adjudication or arrestment, and
followed up the said arrestment by obtaining
thereon decree of forthcoming, or has poinded and
carried through and reported a sale thereof.” It
cannot be said that Mr Finlay has obtained com-
plete possession of the legitim fund, But by the
Baukruptey Acet 1856, sec. 102, the act and warrant
of confirmation of the pursuer as his trustee trans-
ferred to and vested in him absolutely and irre-
deemably as at 6th June 1860, the date of the
sequestration, with all right, title, and interest, his
whole moveable property, so far as attachable for
debt, ‘to the same effect as if actual delivery or
possession had been obtained, or intimation made
at that date, subject always to such preferable
securities as existed at, the date of the sequestra-
tion, and are not null and reducible,’ and it is de-
clared by sections 107 and 108 of that statute that
the sequestration is equivalent to a decree of ad-
judieation of the heritable estates of the bankrupt,
and to an arrestment in execution and decree of
forthcoming, and to an executed or completed
poinding.”

The marriage-contract trustees of Mr and Mrs
Finlay recldaimed.

The Dean of Faculty (Gorpon), Mirrag, Q.C.,
and GureRIE for them.

The Lord Advocate (Youna), BarLrous, and
LoriMez for the respondents,

At advising—

Lorp Cowan—The questions raised in the re-
cord have reference to the interest and annual
proceeds of the principal sum of £2600 libelled.

The trustees under the postnuptial contract have
been found entitled to said principal sum under
the judgments of this Court and of the House of
Lords iv the former litigation. As legitim to which
Mrs Finlay was entitled upon her father’s death
in December 1857 the amount fell under her
husband’s jus mariti, but afterwards, in February
1852, the postnuptial deed was executed by which
the sum was conveyed by him to the trustees
(defenders) for behoof of his wife and children,
subject as a primary purpose of the trust to his own
liferent. The estates of Mr Finlay were seques-
trated in 1860, and the claim of the marriage-
contract trustees in the former litigation was re-
sisted, tnter alios, by the trustee on Mr Finlay’s
sequestrated estate. By the judgment of the Lord
Ordinary, adhered to by this Division, it was
found that the assignation of the legitim to the
trustees (defenders) was granted at a time
when the husband was solvent, and ¢ was in the
-eircumstances of Mr Finlay no more than a
reasonable provision for his wife and children.”
And further, ¢ that the trustee in the sequestration
" had no right or interest in the said legitim except
to the effect and extent of claiming and receiving
from the said trustees the amount of the liferent
interest vested in the said John Finlay by the said
postnuptial contraet.” The interlocutor of the

VoL, IX.

Inner House adhered, ¢‘with this ekhlﬁﬁ;tion,-
that all questions between the parties Ainc inde in
reference to the interest or annual proceeds of the

. legitim fund are reserved entire.” ~ Aud a similar

reservation was contained in the judgment of the

House of Lords. The present action has been

instituted by the trustee to have it found and de-

clared that the interest and proceeds belong to

him for beloof of the creditors in the sequestra-

tion, ‘

The leading defence stated to the claim- is, that.

by the postnuptial contract it is provided that Mr

Finlay’s liferent interest is protected against the

diligence of creditors and declared alimentary.

The ground on which the Lord Ordinary has pro-,
ceeded in disregarding this defence appears to me
insuperable, The doctrine stated by Mr Bell that
no one can so vest his own funds in himself or for
his own use as to exclude his creditors has been

repeatedly recognised, and must be held as quite

fized in th&law of Scotland. There having been

no contract of marriage between the spouses, the

Jus mariti carried to the husband all the personal
estate falling to the wife stante matrimonio, unless

it had come to her under a deed by which the jus

mariti was excluded. Hence, on the death of his

wife’s father in 1857 Mr Finlay acquired right to
this legitim fund, and it follows that the legitim

assigned for the purposes of the contract in Feb-

ruary 1852 wus conveyed to them by the only

party who couid validly assign it to the trustees. It
had no doubt come from the wife’s father, and this

was legitimately enough pressed in the question

decided in the former action, But this does not

touch the question now to be decided, Whether the -
liferent interest provided by the postnuptial deed

in favour of the husband could be protected against

the diligence of creditors. Esto that the deed

must be held to be valid as having set aside no

more than a reasonable provision by the husband

when solvent to his wife and children, the liferent

interest reserved to himself stands in a different.
situation, It is the case of a person setting aside

a portion of his funds by assignation to trustees to

secure it from his creditors should he become insol-

vent, but this is just what the law forbidas.

An attempt was made to show that the provision
in favour of the husband was truly for behoof of
the family—as much go as if it had been a direct
provision to the wife to take effect during mar-
riage. But the same answer must be given to this
plea which prevailed in the case of Joknston v.
Dunlop, referred to by the Lord Ordinary, and
affirmed in the House of Lords in 1867. Suppos-
ing it to be of the nature contended for, and viewed
a8 a provision by the husband for the wife and
children during the subsistence of the marriage, it
is essentially revocable, and has been revoked by
the husband’s sequestration during the marriage;
the wife and children must follow the fortune of
the husband. -

The second defence stated to the action is that
the deed provides for a payment by Mr Finlay to
the trustees of the sum of £1999 as at Whitsun-
day 1862, and to secure payment of which he came
under an obligation to insure his life, and to make
over the policy to the trustees, and that as this
personal obligation had not been implemented they
are entitled to retain the annual proceeds here
claimed in satisfaction of this obligation.

To this defence there are various answers—
First, There is no proper concursus to give rise to
the plea of retention, inasmuch as by the seques-~

’ ¥O. YIL
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tration the liferent interest in Mr Finlay as re-
gards the legitim fund has been adjudicated to the
creditors, and become vested in the pursuer for

their behoof, while the obligation in respeet of -

which retention iz pleaded is to recover pay-
ment of a sum of money which the bankrupt
had undertaken to pay over to the trustees
for behoof of himself, his wife, and children
at the distance of ten years after the date of
the contract, and which did not elapse till two
years after the sequestration. In such eircum-
stances I think there is no room for that concursus
which is essential for the plea of retention. For
secondly, the obligation alleged to have been thus
constituted against the bankrupt in favour of him-
self and his family through the trustees is mnot
such as can be pleaded against the bankrupt’s
onerous creditors to any effect. This would have
been plain had there not been the intervention of
trustees; but their appointment cannot legally
validate an obligation which would have been
inept against creditors if granted to the parties
directly, and this more especially as it is not
granted in consideration of any counter assigna-
tion or obligation, but is simply an additional fund
which the debtor desired to place beyond the reach
of hiscreditors in the event of his insolvency. And
thirdly, were the obligation to be held to par-
take of a different character and viewed in a dif-
ferent light, it is not one which can be sustained
even in a question with the wife and children, on
the principle held applicable to the legitim fund
as a reasonable provision, seeing that it did not
provide any part of the bankrupt's existing funds
when solvent, but was an obligation to pay money
de futuro, and was not exigible till after his bank-
ruptey, On these grounds I cannot doubt that
the defence of retention cannot be sustained,

But the defenders have further endeavoured to
support this contract on the ground of ite being a
remunerative deed inasmuch as her share of cer-
tain estates which belonged to her father was con-
veyed by the postnuptial deed for the same pur-
poses with the other trust-funds, Whether the
estate to a share of which Mrs Finlay was entitled
be heritable or moveable under the declaration of
trust of 1830-81 may be doubtful, but whether
viewed in the one light or in the other it canuot
affect the present question. If moveable, then it
fell under the husband's jus mariti, and the right
thereto belonged to him, and its settlement by this
postnuptial deed cannot be held to change the
character of the deed from being & truly voluntary
alienation of property by the husband to one of a
remunerative settlement. Again, if the wife’s right
be viewed as heritable, there being no exclusion of
the jus mariti, the aceruing annual procecds be-
come the husband’s as much as the interest of the
legitim fund as well before the execution of this
postuuptial deed as after its date, in virtue of his
rights at common law. This part of the deed
therefore cannot be held to support the plea of the
defenders on the ground of the deed being re-
munerative. Itisimpossible to hold thisin a ques-
tion which relates entirely to the husband's right
to the annual proceeds of the trust-estate.

On the whole this defence seems to me no better
founded than the others to which I have referred,

The other Judges concurred,

The case was then argued as to the rights of the
wife under the 16th section of the Conjugal Rights
Act,

Lozp JusTics-Crerk—It seems to me that the
last point is sufficient to dispose of the plea on the
16th section of the Conjugal Rights Act, viz., that
the whole fund belongs absolutely to the husband,
The statute requires either that the husband should
obtain complete possession of the fund, or thatsome
specific diligence should be done by a creditor in
order to exclude the claim of a wife, Now, a
question may arise whether sequestration has any
further effect than to put the trustee in the position
of the husband. But in this case the claim does
not fall under the section of the statute, as the fund
belonged absolutely to the husband,

Lorp NEaves—I am of thesame opinion. There
is no doubt that if the postnuptial trust-deed had
not been granted this fund might have been held
in a sense to be in medio, and so have been liable
as it were to stoppage in transitu in order that the
wife might get something out of it for her support,
But I think the view that the deed operated as a
novation of the rights of parties is correct. The
trustees were to get the whole fee. 'T'he wife got
no present provision, but a prospective right—a
Jus crediti, which has been found to be irrevocable,
and of which she cannot be deprived by her hus-
band or his creditors. )

The question might arise whether there is a dif-
ference between a voluntary and a compulsory con-
veyance—whether a judicial adjudger is not in a
better position than an assignee, It would be a
nice question whether sequestration was equivalent
to an adjudication to any creditor.

Loep Cowan—1 concur, By the arrangement
which was made in 1852 a liferent wns conferred
upon the husband. The only question is, Whether
the creditors are entitled to attach the liferent?
We are not now to go back to the history of the
different transactions when the rights of the parties
were arranged by the deed of 1862 The annuity
was to belong to the husband absolutely, and this
prevents the application of the 16th section of the
Conjugal Rights Act. It is needless to conjecture
what our judgment would have been if the fund had
not been the absolute property of the husband.

Lorp BENHOLME concurred,

Agent for Finlay’s Trustees—W. Officer, 8.8.C.
Agents for the Pursuer—Gibson & Ferguson,
.8,

Wednesday, November 22.

FIRST DIVISION.

COUPER ¥. GUNN & CO.

Process—Mandatory. Held that where a party to
a cause, even though he be a native of this
country, leaves the country pendente lite for an
indefinite or permanent absence, his adversary
may insist upon his sisting & mandatory, and
upon the mandatory producing & valid and pro-
bative mandate, the object of the practice being
not only to give security for the expenses of
process, and for the proper conduct of the case,
but also that the party may be bound by the
procedure taken in his name, and by the deci-
sion come to.

The defender in this action, raised in the Sheriff

Court at Wick, left the country some time after the

record had been closed and proof allowed, but before



