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Court to restrict the burden accordingly. Under
these provisions of the statute there canmot, 1
think, be any doubt that these bonds affect the
rents, and therefore that the interest of them must
be deducted in estimating the amount of the year's
rent three times, which is the limit of the burden.
And such I believe to have been the uniform
understanding of the profession. I gather thisfrom
our Institutional writers, Mr Duff, in his work on
Eutails, says that the interest of provisions to wives
and children must be deducted.  Mr Bell, in his
Lectures, states it still more clearly. He says that
the free rent is to be ascertained in the same way
as that directed in the first clanse as regards the
widow’s annuity. Now, it is matter of express de-
cision in the case of Boyd, 13 D. 1302, that the in-
terest on provisions granted nnder the 4th section
must be deducted in ascertaining the free rent, in
order to fix the amount of the widow’s annuity.
Mr Ross also so states the law.

What thus seems to have been the practice is so
far borne out by decision that I have not found that
it ever was questioned judicially. It was argued
to us that the word * provision” did not even in-
clude provisions granted under the power of the
entail. But Lord Curriehill’s opinion in the cuse
of Lockhart, 15 D. is conelusive on this point, and
he lays down the contrary as the undoubted con-
struction of the statute. On the question whether
‘provisions under the 4th section do or do not affect
the rents, I think the case of Cochrane, 9 D. 127,
sets that matter at rest. That case related to a
provision which burdened neither the estate nor
the rents, but had been found in the House of
Lords to be a personal burden on tlie successive
heirs of entail. The question which arose in this
case was, whether the interest of this provision
ought to be deducted in fixing the amount of free
rent under & bond granted in virtue of the 4th sec-
tion of the Aberdeen Act? It was found that it
should not, because, unlike provisions under the
Aberdeen Act, it was purely a personal debt, and
did not affect the rents, and that the debt could not
be kept up against the rents by the heir on pay-
ment, as can be doue under the Aberdeen Act.
The opinions of Lord Justice-Clerk Hope, Lord
Monecreiff, and Lord Cockburn, clearly establish
that a provision under the Aberdeen Act does afiect
the rents, not merely because it is a personal debt
of the heir of entail, but becanse vi statuti it is a

burden on the rents, into whose hands soever they.

may come, and therefore can be kept up against
the succeeding heirs. .

The Lord Ordinary seems to have thought that
the provisions of the 6th section might lead to an
opposite conclusion, and thut somehow the result
of deducting the interest in question would give
rise to a double deduction of it. I think thisis a
mistake. The 6th section does not relate to the
mode of ascertaining the free rent. 1t has no con-
nection with that subject. It relates exclusively
to the capital sum after it has been ascertained
under the 4th section, and only applies in the spe-
cial case of the bond of provision, along with sums
already laid upon the estate under the 4th section
of the Act exceeding that sum. It provides that
no greater burden than the three years’ free rent
shall burden the reuts or the heir in possession,
and that therefore the last boud must be limited to
the sum which will complete that amount, until
part of the prior burden is paid off or extinguished.
It has no other object or effect. It never comes

into operation at all unless the margin has been
exceeded, and, when it las, it only postpones the
excess as a charge on the rents, until they are re-
lieved of the prior and existing burden. In cases
in which it applies it cannot receive effect until the
capital sum of free rent has been previously ascer-
tained.

Lozps CowaN and BENHOLME concurred.

Lorp Neaves—I differ. I think the true inter-
pretation of clauses 4 and 6 of the Aberdeen Act is
this, that the first heir may burden up to the extent
of three years’ free rental, and the succecding heirs
may keep that burden up to the amount of three
years’ rental so far as there remains free any portion
thereof, the outstanding provision having been pre-
viously deducted. Suppose an estate having £1000
of free rental ; £3000 would be the limit of burdens
by the first heir: if £1000 of this have been paid
off, that will be the limit of the next heir’s burden-
ing power. There is no new calculation required,
and every succeeding heir can supplement a partial
exercise of his powers by a former heir. The words
of the 4th section are not nearly so explicit as those
of the first, where children’s provisions are expressly
included. Seection 4 gives us no explanation as to
what these provisionsare. 1think these deductions
must be made at starting, after which section 6
regulates, and it appears to me that any provisions
not filled up by one heir may be supplemented (to
the full extent unfilled up) by the next. 'There is
nothing in the 4th clause to superede the regulations
in the 6th, and it appears absurd to suy that while
one leir of entail may burden to the full exient, say
of £1000, the whole burden could ounly be £900 if
there were two series of heirs.

The following interlocutor was pronounced:—

“Recall the said interlocutor in so far as it
finds that, in estimating the free annual rental,
the sum of £45, 18s. 6d., being a year’s
interest on that sum of £1141, 16s., which is
the balance of the prior bond affecting the en-
tailed estate, should not be deducted from the
free entail: Find that the said sum rmust be
deducted : Find that the pursuers are entitled
to decree in this process for the sum of £1668,
8s. 2d.: Find the pursuers liable in expenses
since the date of closing the record; and re-
mit to the Auditor to tax the same, and to re-
port: Quoad wultra continue the case.”

Counsel for Pursuers—Solicitor-General (Clark)
Q.C.and Sheriff Chrichton. Agents—D, Crawford
& J. Y. Guthrie, S.8.C.

Counsel for Defenders— Marshall and Blair.
Agents—Hunter, Blair, & Cowan, W.S.

Thursday December bth.
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Succession—Fee and Liferent— Trust—DPower of dis-
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A testatrix directed her trustees * to make

. payment, at the first term of Whitsunday or
Martinmas after my death,” of certain legacies
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to the persons therein named, and inter alia to
A, “and her heirs, the sum of £5000 sterling,
to be settled by my said trustees on herself and
her issue, with power to her of disposal in case
of no issue, and failing issue and disposal by
her, to return to her own heirs, excluding
those of her husband.”

Held that this gave to A the right to the fee
of the £5000, and to her children a right of

" succession which she conld not defeat or pre-

judice by any gratuitous act or deed, and which,
in event of her death, would give to the child-
ren a jus creditt against her solvent estate.

Held that the trustees were bound to invest
the proceeds of the said legacy on securities
taken to and in favour of A, exclusive of the
Jus mariti of the husband, and after her death
to ber children equally among them also in fee,
subject to the condition that the right of the
children should not be defeated or prejudiced
by any gratuitous act or deed of A’s ; with power
to her, failing such children, to dispose of the
proceeds of the legacy by any testamentary
writing ; and failing such children and such
exercise of the power of disposal, to return to
the heirs of A, exclusive of those of her hus-
band.

The parties to this case were (1) Lady Massy
and (2) the Trustees of Mrs Scott, and the following
is the Special Case which was presented to the
Court :—

« By trust-disposition and settlement, dated 14th
June 1869, and registered in the Books of Coun-
cil and Session 14th February 1872, tl}e said Mrs
Jane Cuninghame or Scott, of No. 8 Amglie Place
Edinburgh, relict of George Scott, Esquire, some-
time Lieutenent-Colonel of the 3d Regiment of Foot,
gave, granted, disponed, and assigned to and in
favour of Sir William Hanmer Dick Cuninghame
of Prestonfield (who predeceased the testatrix);
William Allason Cuninghame, Esquire of Logan ;
John More Nisbett, Esquire of Cairnhill; the
Honourable Bouverie Francis Primrose, 22 Moray
Place, Edinburgh ; and Alexander Stevenson, writer
to the signet, Edinburgh ; and to the acceptors or
acceptor, and last survivor of the persons thereby
named, as trustees and executors for executing the
trust, and to the assignees of the said trustees, the
whole heritable and real and moveable and personal
estates which should belong to her at the time of
her death, and wherever situated, in trust for the
ends, uses, and purposes therein written. Mrs
Scott added five several codicils to her said trust-
deed, dated respectively 1st October 1869, 15th Feb-
ruary 1870, 9th August 1870, 10th May 1871, and
11th July 1871, and registered along therewith in
the Books of Council and Session 14th February

2.

187‘ By the second purpose of Mrs Scott’s trust-
disposition and settlement it is directed * that my
said trustees shall make payment, at the first term
of Whitsunday or Martinmas after my death,’ of
certain legacies to the persons therein named, and
interalia, ‘to Isabella More Nisbett, now Lady Massy,
my granduiece, and her lleirg, the sum of £5000
sterling, to be settled by my said trustees on }ferself
and her issue, with power to her of dlqusal in the
case of no issue, and failing issue and disposal by
her, to return to her own heirs. excluding those of
her husband.” The said Isabella More Nisbett,
Lady Massy, is the party hereto of the first part.

“Mrs Scott died on 8th February 1872, and
the trustees appointed by her, being the parties
hereto of the second part, have entered upon the
administration of her trust-estates, which are of
large amount and amply sufficient for payment in
full of the whole legacies and others bequeathed by
her trust-deed and codicils.

“ Lady Massy, who is in her forty-third year,
has been married since January 1855, without hav-
ing any children; and questions of law have arisen
between the parties to the present case in regard to
the foresaid legacy of £5000.

¢ The questionsof law on which the opinion of the
Court 1s requested are :—

“1 Whether Lady Massy, the party of the first
part, is entitled to the fee of the said legacy of
£5000, and to have the same now paid to herself
absolutely ?

“2. Whether Lady Massy is entitled to have
the legacy of £5000 invested on securities taken in
name of Lerself ‘and her issue, with power to her
of disposal in the case of no issue ; and failing issue
and disposal by her, to return to her own heirs, ex-
cluding those of her husband 2’

“3. Whether the trustees, the parties of the
second part, are entitled or bound to retain said
legacy during Lady Massy’s life, or to invest the
said legacy in securities taken in name of them-
selves or other persons, as trustees for behoof of the
said ‘ Lady Massy in liferent for her liferent use
allenarly, and her issue in fee, with power to her of
disposal in the case of no issue ; and failing issue and
disposal by her, to return to her own heirs, excluding
‘those of her husband,’ the interest or annual pro-
ceeds of said legacy being always paid to Lady Massy
during her life ?”

In addition to the clause of the trust-disposition
set forth in this case, there were other provisions
of the testatrix which bad an important bearing on
the decision of the point raised in this case. The
last purpose of the deed was a direction to the
trustees to apportion and divide the free residue to
and among certain persons specified, and then fol-
lowed this provision —*declaring, notwithstand-
ing of what is herein above-mentioned, that my
said trustees shall have full power, if they think
proper, to refuse to pay or convey any share of the
residue of my said estates to any person or persons
entitled thereto, and to retain and settle and se-
cure said share, or lay it out for any residuary be-
hoof, in such manner as that the same may be free
from the power of such residuary, and not be as-
signable nor attachable in any way by his, her, or
their creditors or assignees.” Again, in a codicil to
the trust-disposition there was this provision :—# I,
Mrs Jane Cuninghame or Scott before designed,
hereby direct the trustees appointed by my trust-
digposition and settlement to invest and settle the
legacy of £18,000 sterling provided to my nephew,
John Dunbar, in said settlement, in such manner
88 to secure the liferent of the said sum to the said
John Dunbar, and the fee to his children equally;
and for that purpose I empower my said trustees
and their foresaids to act as irustees themselves in
regard to said legacy, or to appoint other trustees
for that special purpose.”

1t was argued for the first parties that there was
in the deed no warrant for the trustees retaining
the money during Lady Massy's life, or investing
it in their own name, There was no express direc-
tion in the deed to that effect, and it was contrary
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to the intention of the testatrix. The direction
in the deed was to the trustees to pay the money to
thelegatees at a particular time, and thisimplied (1)
that the trustees were to be denuded to the amount
bequeathed ; and (2) that the legatees were fo ro-
ceive payment of that sum. No doubt there were
certain words limiting Lady Massy’s right in some
degree, but they amounted merely to a qualification
of the manner in which paymeut was to be made
to the legatee. The money was to be paid at a
certain fime, and the trustees were to settle the
sum on Lady Massy and her issue. Now this
might mean, not that the trustees were to hand
the money over to Lady Massy, but that they were
to invest it in security. In that case the trustees
must invest it, not in their own name, for that
would not be making payment, but in the name of
the legatee herself. It was provided by the last
purpose of the deed that the trustees might refuse
payment and create a trust in regard to the re-
siduary legatees, and it was provided in the co-
dicil by which £18,000 was left to John Dunbar,
that the trustees should have power to appoint
others for the purposes there set forth. This
showed that the truster’s views, as regarded the
power of trustees to hold money or to appoint others,
were quite clear and distinct, and when there was
no mention of any such powers in regard to Lady
Massy, they were not to be inferred. Then there
was nothing which could be held to import that
only a liferent was given to Lady Massy. The
money was to be paid to Lady Massy and her heirs,
and nothing could import a more direct conveyance
of the fee. It was only inferential that there was
no right to disposal in case of issue, and it would
be strange if that inference should be held fo do
away with what would otherwise be undoubtedly a
fee. There was only a provision that Lady Massy
should not disappoint the succession, and although
this was a limitation on the fee, it did not negative
the fee—Edwards v. Shiell & Small, 14 Fob. 1848,
10 D. 685; Qunnv. Grant’s Trustees, Feb. 28, 1838,
11 8. 484,

It was argued for the second parties, that this
was not a case in which the testatrix had given a
precise order as to the terms of the settlement, all
that was given was a general direction. In such a
case it was the duty of the trustees to see that the
intention was carried out althongh the means were
not in precise accordance with the words of the
deed. The direction to “ pay "’ and the direction to
“gettle ” were in the same clause of the deed, so the
question was which of them was to take effect.
The absolute direction at the beginning of the
clause must yield to the limitation later on. The
clause was not a direction to convey in particular
terms, but to settle on particular persons. The
destination was to settle on Lady Massy and her
issue, and if there had been nothing more this
would have imported a fee to Lady Massy and not
even a spes successionis to her children. But this
destination must be taken with what follows, viz.,
the power of disposal. Now if it had been the in-
tention of the testatrix to give Lady Massy the
absolute property of the £5000, it would have been
absurd to have further given her the power of dis-
posal thereof. It would defeat the intention of
the testatrix to give Lady Massy an estate which
she could dispose of at once, and that would be the
result of holding that Lady Massy had the fee and
not merely the liferent with the power of dis-
posal—Glenorchy v. Bosville, 1 White and Tudor,

VOL, X.

p. 18; Sproit v. Sprott, May 22, 1828, 6 S. 8383 ;
Gordon v. Gordon’s T'rs. March 2, 1866, 4 Macph,
501; Graham v. Lord Lynedock’s Trs. March 15,
1858, 2 Macq. 295; Murray v. Grakam, 6 Bell's
App. 441; Sheratt v. Bently, 1884, 2 Mill and
King, 149; Pursell v. Elder (H. of L.), 3 Macph.
68

At advising—

Lorp PresipENT—In this case we are called upon
to fix the construetion of that part of the trust-dis-
position and settlement of Mrs Scott in which she
bequeaths £5000 to Lady Massy. The duty of
the Court therefore is, in the first place, to endeav-
our to ascertain what was actually the intention of
the testatrix, and in the second place to give effect
to that intention, if it is of such a nature that the
law can recognise it.

Now it has been argued, onthe one hand, that the
meaning of the testatrix was to settle £5000 on Lady
Mussy in liferent and on herchildren in fee; while,
on the other hand, it was contended that Lady Massy
is entitled under the deed to the fee of the £5000,
and to have that sum paid over to her. It is diffi-
cult to give effect to either of these contentions,
looking at the words used by the testatrix. These
words are—¢ That my said trustees shall make pay-
ment, at the first term of Whitsunday or Martinmas
after my death, of certain legacies to the persons
therein named, and inter alio, ‘to Isabella More
Nisbett, now Lady Massy, my grandniece, and her
heirs, the sum of £5000 sterling, to be settled by
my said trustees on herself and her issue, and fail-
ing issue and disposal by her, to return to her own
heirs, excluding those of her husband.” Now if
the clause had contained no more than the direction
to pay to Lady Massy and her heirs, that would
have been a simple bequest to Lady Massy and her
heirs, and there would have been no difficulty about
the matter. The difficulty arises from the words
whieh follow, viz. to be *settled” by my said trus-
tees on herself and her issue, with power to her of
disposal in the case of no issue. Now what is the
meaning of this word “settled.” It was argued
that it meant the money should be settled on Lady
Massy in liferent, but there is no mention of life-
rent here, and it is quite plain that the testatrix
knew perfectly well how to give a liferent when she
wanted to do so. This is shown by the following
circumstances. ., In the trust-deed Mrs Scott leaves
alegacy of £18,000 to John Dunbar, and failing him,
to his child or children, but in a codicil she dis-
tinctly limits this bequest to a liferent, directing her
trustees to invest and settle the £18,000 so as to
secure the liferent of the sum to John Dunbar, and
the fee to his children. Now this shows that Mrs
Scott knew perfectly well the distinction between
liferent and fee, and if she intended only to give a
liferent to Lady Massy why did she not say so? She
leaves a legacy of £5000 to Lady Massy in the
words which I have already read, and no mention
of liferent is made there, and no mention of life-
rent is made in connection with this legacy else-
where, either in the deed or in any codicil. Not
only is there no mention of liferent in reference to
Lady Massy, but there is no machinery provided
for carrying it on. It is not said that the trustees
are to retain the money in their own hands, nor is it
said that they are to invest it and take the securi-
ties payable to the parties in liferent, nor are there
any provisions whatever for carrying on a liferent ;
and yet when Mrs Scott intends that the trustees
should retain money, or to pay itover, she knows per~

NO. VIII.
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foctly well how to provide for that being done, as is
evident from the provisions of other parts of the
deed and from the codicils. I canmnot therefore
8pell out of this clause any intention on the part of
the testatrix to limit the right to a mere liferent
in Lady Massy with a fee in her children. So I
think that the third question should be answered
in the negative.

Now it was, on the other hand, argued that Lady
Massy is nothing more than a simple legatee,
but I cannot concur with this opinion, for, after
instructing the legacy, the testatrix adds that the
sum is to be settled. We must now see how it is
to be settled. It is to be settled on herself and
her issue. Now I don’t think there is any diffi-
culty in understanding a settlement on a person
and issue, without that person being merely a life-
renter. The person first called is a fiar, if the
other provisions of the deed do not negative this
conclusion. So let us see if the other words of
the clause harmonise with this view. These
words are ‘“with power to her of disposal in
the case of no issue, and failing issue and
disposal by her, to return to her own heirs,
excluding those of her husband.” I may here
remark that the power of disposal here given with
the bequest, must mean of testamentary disposal.
Then failing disposal, the £5000 is to return to her
own heirs, excluding those of her husband, and
this suggests that the jus mariti is excluded in re-
gard to the legacy, and indeed this necessarily fol-
lows, otherwise the children could not succeed.
So the idea of the testatrix is that the husband is
to be entirely excluded, but that the issue are to
have the right of succession. A right of suc-
cession of this sort is well known in the law of
Scotland, and nothing is more common than that
the fee should be left to the parent, and the right
of succession to the children at the parent’s death.

Now we know what the nature of such a right
is. It does not limit the right of the parent to
dispose for an onerous cause, or to spend the
money, but the parent cannot disappoint the child-
ren by a purely gratuitous alienation, and, on his
death, the children are creditors against his solvent
estate for the sum or for the property, or for an
equivalent.

It is very unusual to establish a right of this
kind by testament, and I do not remember having
seen it done before, but I can see no reason why it
should not be done—there is no principle why, if
such a right may be created by marriage-contract,
it should not also be created by making it the con-
dition of a gift. The testatrix here makes a gift
to Lady Massy under certain conditions as to her
children succeeding. 'This gives her right to use
the money—to dispose of it for an onerous cause,
or to spend it in any way she likes—and it gives a
Jus crediti to her children.

So I am of opinion that the first question should
be answered in the negative; and, in regard to the
second question, I am of opinion that the parties
of the second part, the trustees acting under the
trust-disposition and settlement of the testatrix, are
bound to invest the proceeds of the said legacy of
£5000, and to take the securities therefor to and in
favour of the said Lady Massy in fee, exclusive of
the jus marit of her present or any future husband,
and, after her death, to her children by the present
and any foture marriage, equally among, them also
in fes, subject to the condition that the right of
succession of the said children to a sum equal to

the procceds of the said legacy on the death of
their mother Lady Massy, shall not be defeated or
prejudiced by any gratuitous act or deed done or
executed by her, whether énter vivos or mortis causa ;
with power nevertheless to the said Lady Massy,
failing such children, to dispose of the proceeds of
the said legacy by any testamentary writing, and
failing such children and the exercise of such
power of disposal, then to the heirs of the said
Lady Massy, execlusive of those of Lier husband.

Lorp JusticE-CLERK—I concur with the pro-
posed judgment, in so far as it holds that Lady
Massy was not restricied to a mere liferent. I
think there iz no ground for holding that it was
the intention of tho testatrix so to limit the bene-
ficiary named and favoured for behoof of her un-
born issue.

With regard to the second point, however, 1
have more difficulty, The effect proposed to be
given to the limiting words, viz., to confer a right
of credit in the possible issue, protecting the
destination or substitution to unborn issue
against gratuitous alienation, is a novelty, Itisa
right familiar enough under marriage-contracts,
but I am not aware of any instance in which such
effect has been given to a testamentary bequest,
and that by an implied prohibition against testing,
to the prejudice of a destination or substitution in
mobilibus.

Had the bequest been direct to the legatee in
these terms, I should have thought that the de-
stination was not effectually protected. Some
meaning, however, must be given to the direction
to settle, and I am not disposed to carry my doubts
so far as to differ from the judgment proposed. It
is plain that without the exclusion of the jus mariti
it would altogether fail to have the effect intended,
and it illustrates the difficulties in the way of the
course we are going to take—that we are obliged
to insert an exclusion which is certainly not ex-
pressed in the settlement. But I am reconciled to
the judgment, on the ground that it probably more
nearly approaches what the testatrix really meant
than any other result.

Lorp CowaN—Two questions have to be con-
sidered by the Court in answering the queries sub-
mitted for our opinion in this Special Case—(1)
The meaning and effect of the legacies bequeathed
to Lady Massy and her heirs, and appointed to be
“gettled ” on herself and her issue, with power to
her of disposal in case of no issue, and failing issue
and disposal by her, to return to her own heirs, ex-
cluding those of her husband., These words appear
to me to exclude the idea of unlimited and absolute
right to the fee of the legacy being conferred on
Lady Massy, the amount being appointed to be
settled on her and her issue, and failing issue, on
her own heirs, excluding those of her husband, un-
less in the case of no issue the power of disposal
conferred on her Ladyship should be exercised. A
right of succession is thus given to the issue of
Lady Massy which she cannot gratuitously dis-
appoint, although by her onerous deeds and debts
the fund may be attached or spent and lost. This
limited right in the possible issue will require to
be kept in view in the settlement of the fund by
the trustees; and, farther, the nature of the be-
quest, and the terms in which it is given, are such
as to require that the jus mariti should be excluded.
In the view stated by your Lordship, therefore,
in this branch of the case, I entirely concur.
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On the second question, it appears to me that
the trustees are called upon and bound to settle
this legacy upon Lady Massy in such terms and
under such conditions as to secure full effect to the
protected succession of the possible issue of Lady
Massy, and I am of opinion that the form of
sottlement which your Lordship has proposed is
in all respects, suitable to the circumstances.

Entertaining these views, I concur in the an-
swers proposed to be returned to the several
queries.

Lorp DeAs—This is entirely a question of inten-
tion, and it is clear that the testatrix did not mean
the sum to go absolutely to Lady Massy, for that
would have carried it to her husband. It is in-
tended to go to Lady Massy and her children under
certain limitations, and the question is what these

- limitations are.

One would expect the bequest to be to Lady Massy
in liferent and to her children in fee, if there had
been nothingin thedeed contraryto thatdestination,
But we see from the codicils that when the testa-
trix intended a liferent she knew perfecily well
how to provide for it, and so we cannot presume
that she intended only a liferent here.

Then, this destination being barred, one would
have expected the intention of the testatrix to have
been that the money should remain in the hands
of the frustees. But in the codicils we find that
she also provides for this when such is her inten-
tion.

So I think that the limitations suggested by
your Lordship come as mear as possible to what
must have been the actual meaning of the testa-
trix. I agree also with your Lordship that there
is no difficulty in point of law in holding that this
sort of right may be created by a testament as well
28 by a marriage-contract.

Lorp BexroLmE—I do not think that the course
proposed by your Lordship exactly meets this case.
The destination is « to Lady Massy and her heirs,”
“to be settled by my trustees on herself and her
issue, with power to her of disposal in the case of
no issue, and failing issue and disposal by her, to
return to her own heirs, excluding those of her
husband.” Now I think that under this destina-
tion the intention of the testatrix is that there
should be no power of disappointing the rights of
the children. So the trustees ought fo satisfy this
purpose entirely and completely, if possible. But
the only way of doing this would be for the trustees
to hold the fund in their own persons until the
contingency of children being born no longer
existed. If that were done it would fulfil the in-
tention of the testatrix, for I think that it is in-
tended that in case of issue there should be no
power of disposal. The great difficulty in following
this course, however, is to know how long the trus-
tees are to hold the funds, for there is no period
fixed at which the law holds the contingency of
children no longer to exist. If there was any such
period fixed by law, I should be of opinion that the
trustees should hold the money until that period
had elapsed, and if there were children, that they
should hold it so long as any child remained, or
until they succeeded.

In dealing with the residue of her property, the
testatrix gives the trustees power to retain if they
shall think proper. Now, if this provision had ap-
plied to the legacy which we are now considering,

the clear course, I think, would have been for the
trustees to reclaim the fund, but as the provision
only applies to the residue, and no such power is
given in regard to this legacy, I do not think they
have any power to do so.

So, although I do not think that the course pro-
posed by your Lordship quite carries out the infen- -
tion of the testatrix, I am constrained to say that
I think it goes as far as we have power to go. I
cannot see that we can do any more.

Lorp NEAVES conenrred.

Lorp OrMiDALE—In the present, as in every
case involving the construction of a testamentary
writing, the important question is—What was the
intention of the testatrix ? for that intention ought
to be given effect to so far as practicable,

The terms in which the legacy in question has
been left are undoubtedly somewhat perplexing.
I have no hesitation however in holding that by
the expression “to pay,” the testatrix did not in-
tend that the amount of the legacy should on her
death be at once handed over to Lady Massy to
be at her absolute disposal without qualification or
restriction. The whole terms of the bequest when
read together, and in connection with the deed of
gettlement generally, exclude such a construction.
The expression, again, “to be settled,” as it is not
followed by a specification of any precise form of
settlement, must be held, I think, to be a matfer
which the testatrix intended that her trustees
should be left to carry out and give effect to in a
mode sufficient to secure and satisfy the object of
the testatrix.

‘What then must be held to have been the true
object of the testatrix as regards the legacy in dis-
pute? It appears to me that her object was to give
Lady Massy a right to the capital of the £5000,
but subject to a certain restriction or limitation
which it is the duty of her trustees to attend to.

Although Lady Massy had been for some time
married at the date when the legacy in question
was left to her, the testatrix says nothing about
her existing or any future husband. I am not
prepared therefore to hold that she intended that
any restriction or limitation should be imposed as
regards the right which might arise to him. But
I think it is impossible to read the whole terms of
the bequest, and especially the direction of the
testatrix to her frustees to settle the legacy on
Lady Massy ‘‘and her issue, with power to her of
digposal in case of no issue,” without being satis-
fied that the trustees were and are restricted from
now paying the legucy to Lady Massy irrespective
of the contingent interests constituted in favour of
her children. On the contrary, it appears to me
that her trustees are bound to see that these con-
tingent interests are so protected that, in the event
of their ever omerging they shall be given effect
to. Inthis view, I am unable to arrive at the con-
clusion that the trustees are either bound or en-
titled now and at once to pay the legacy of
£5000 to Lady Massy, absolutely and unquali-
fiedly, or to give it to her in the form of se-
curity expressed in terms of the bequest, with the
addition, which as I have already said I can find
no warrant for, of an exclusion of her husband’s
Jus mariti, 1t appears fo me that such a mode of
proceeding, while it may create considerable trouble
and expense, would offer no real protection to the
contingent interests in question, for on Lady Massy
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obtaining right to the legacy in any such form as
that suggested, she would have it in her power
whenever she pleased to convert it into money,
and so to put an end to all semblance even of pro-
tection.

Although, therefore, I connot assent to such a
mode of proceeding as that to which I have just
alluded, I think there is a mode by which the
trustees may be enabled at once to discharge their
duty, taking care that the contingent interests
in question are sufficiently protected, and also to
pay over the amount of the legacy to Lady Massy.
I think that this may, in accordance with the princi-
ple which was recognised and given effect jto in
the case of Schenimaen, June 25, 1828, 6 Sh. 1019,
the case of Shaw there referred to, and the case of
Blackwood, June 11,1833, 11 Shaw 699, be very
well done by Lady Massy, as a condition of receiv-
ing payment of the legacy, finding caution or se-
curity that, in the highly improbable, although
possible, event of her yet having children, their
interests will be provided for. But, of course, if
such caution or security is not found, the trustees
must I think, retain the legacy in there own hands
or power, 80 long as there may be a possibility of
the contingent interests emerging.

With these explanations, I am of opinion, in
answer to the three questions submitted to the
Court in the Special Case, that the trustees are
bound to retain the legacy in their own hands or
power so long as there is a possibility in any
reasonable sense of Lady Massy having issue, pay-
ing to her ladyship, in the meantime, the income
arising from the same; and it being always in the
power of Lady Massy and her husband to obtain
payment of the legacy on finding caution or secu-
rity to the satisfaction of the trustees that the con-
tingent interests of her issue, in the event of her
having any, will be duly provided for.

The Court pronounced the following interlocu-
ri—

“Find and declare, in conformity with the
opinion of the seven Judges, in answer to the
first question, that Lady Massy, party of the
first part, is entitled to the fee of the legacy
of £5000, bequeathed to her by the testatrix,
subject to the qualification after expressed;
but that she is not entitled to have a sum of
£5000, or the proceeds of the said legacy, now
paid to herself absolutely.

“Find and declare, in answer to the second
question, that the parties of the second part,
Trustees acting under the trust-disposition
and settlement of the testatrix, are bound to
invest the proceeds of the said legacy of
£5000, and to take the securities therefor to
and in favour of the said Lady Massy in fee,
exclusive of the jus mariti of her present or
any future husband, and after her death to her
children by the present and any future marri-
age, equally among them also in fee, subject
to the condition that the right of succession
of the said children to a sum equal to the pro-
ceeds of that legacy on the death of their
mother, the said Lady Massy, shall not be de-
feated or prejudiced by any gratuitous act or
deed done or executed by her, whether énter
vivos Or moriis causa, with power nevertheless
to the said Lady Massy,failing such children,
to dispose of the proceeds of the said legacy
by any testamentary writing, and failing such

children and the exercise of such power of dis-
posal, then to the heirs of the said Lady
Massy, excluding those of her husband.

“Find, in answer to the third question, that
the said Trustees are neither bound nor en-
titled to retain the said legacy during the said
Lady Massy's life, nor to invest the proceeds
of the said legacy in securities taken in name
of themselves or other persons, as trustees for
behoof of the said Lady Massy in liferent, for
her liferent use allenarly, andther issue in fee.
Find no expenses due to either party, and de-
cern.”

Counsel for the First Parties—Solicitor-General
and Marshall. Agents—Russell & Nicolson, C.8.

Counsel for the Second Parties—Watson and
Muirhead. Agent—Alexander Stevenson, W.S.

Friday, November 15.

SECOND DIVISION.

LIQUIDATORS OF WESTERN BANK ?.
BAIRD'S TRUSTEES.
Bank— Relevancy— N egligence—Debt.

In an action for debt due to a Joint-Stock
Banking Company, at the instance of the
Liquidator of the Company against a former
director, founded on gross negligence on the
part of the defender individually, or along
with his co-directors, and, upon consideration
of the sums concluded for, classed under three
branches of—(1) sums advanced to customers
on open account; (2) sums advanced by way
of discount on bills of exchange; (3) sums
expended on payment of premiums on policies
of insurance, opened by the Bank on the lives
of certain of their debtors— keld (1) that
certain statements to the effect that the defen-
der, along with his co-directors, grossly ne-
glected to superintend and control the man-
ager in granting credits on open accounts,
where the loss was ascertained and the debtors
were insolvent before the defender retired
from the directorate, were relevant to go to
proof; (2) that the liquidator, by adopting
the balances in certain open accounts, and
by continuing to trade with the customers in
these accounts by renewing the bills and sell-
ing the policies, had lost his recourse against
the defender.

The pursuers in this suit are the Western Banks
registered under the Joint-Stock Banking Companies
Act 1857, and the Liguidator ofsaid Bank, appointed
by the partners of the Bank in terms of said Act.
The late W. Baird of Elie was the original defen-
der, and his testamentary trustees were, on his
death, sisted as defenders. The summons concludes
for payment to the pursuers of the sum of
£299,736, Ts. 6d., or such other snm as shall be
found in the course of the process to be the amount
of loss and damage due to the pursuers as at the
23d June 1852, with interest until payment.

Mr William Baird, the original defender, became
a shareholder of the Bank in December 1837, when
he acquired from the Bank forty shares of its stock.
In October 1845 he held seven hundred shares.
He disposed of these between June 1849 and
November 1852. On 12th June 1839 Mr Baird



