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course, the argument involves the proposition
that by registration under the Acts a material
change is brought about in the relative obliga-
tions of the partners to contribute to payment of
the debts of the company—that change being not
a limitation of liability which would atfect all the
partners equally, but that in place of personal
liability on the partners to contribute rateably for
payment of the debts of the Company, one set of
partners would become entitled to the privilege
of being representatives of a trust-estate only,
while the others would have their obligations and
liabilities increased to a corresponding extent.
The same argument would, I think, have been
equally available in the case of Lumsden, for
although the registration was only for the pur-
pose of winding-up, substantially the same pro-
visions in regard to the measure of contributions
by the members to meet losses occurred in the
Act of 1856 as in the Act of 1862. Apart from
this, however, it must be observed that the only
provisions of the Act of 1862 which relate to
representative as distinguished from individual
liability (being sections 76, 77, and 78, and sec-
tion 99) refer to the cases of the death or bank-
ruptey of a partner, or th> marriage of a female
partner, and in the last of these cases the lia-
bility of the husband is practically that of an
individual partner, and unlimited. From these
sections, therefore, the petitioners’ argument
derives no aid. The effect of registration and
incorporation, having regard to section 196 of the
Act of 1862, is to make the provisions of the
existing contract of copartnery of the company
the test of each partner’s liability after registra-
tion and incorporation, just as before. The really
material change is, that all the partners, in the
event of insolvency resulting in a winding-up,
get this benefit from the clause of incorporation
and the provisions of the statute relating to
winding-up, that they are not liable to the dirzet
diligence of creditors, but have the company
wound up by liquidators, to whom they must
pey their rateable contributions, and who have
power not only to satisfy the debts due to credi-
tors, but to adjust the rights of the contributories
inter se. This change affects only the mode of
recovering and distributing the assets of the
company and the contributions of the partners.
I am of opinion, therefore, that registration and
incorporation under the Act of 1862 having made
no change on the measure of liability of the
partners of the company, the petitioners’ argu-
ment on this head is not well founded.

It has been further maintained that an import-
ant ground of judgment in the case of Lumsden
was found in the fact that in the deed of accession
to which Brown’s trustees then became parties
they bound themselves, ‘‘their heirs, executors
and successors,”—words which usually denote
personal or individual engagements,—while here
these words do not occur. It is true that the
use of these words is noticed in some of the
opinions in this Court and in the House of Lords,
but equally so that the true ground of judgment
is not so much the use of such words of obliga-
tion as the nature and incidents of a contract of
copartnery for trading purposes, and the obliga-
tions which naturally arise between partners in
such a contract. The petitioners were not allot-
tees of stock, and so had not to sign any deed of
accession to the contract of copartnery. They

signed a transfer of stock in their favour, and
had this deed registered, with the effect of making
them partners in the same way as if they had
signed the original contract of copartnery of the
bank. This seems to me to be the result of the
contract, and particularly of the provisions of
articles 4th, 5th, 6th, and of articles 33d, 38th,
and 40th, as to which I havs also to observe that
they are almost identical with the stipulations of
the contract of the Western Bank, which were
thought material to the judgment in the case of
Lumsden.

I have only further to notice, that reliance
was placed on the fact that the petitioners’
character as trustees was mentioned not only in
the transfer in their favour, and in the bank
register, but also in the dividend warrants ; and
that in the return to the registrar under the Act,
and the published lists of shareholders, the peti-
tioners’ individual names even did not appear.
But all of these facts occurred also in the case of
Lumsden. It is clear that the returns to the
registrar and the published lists were not in terms
of the statutes ; but this circumstance can have
no effect in a question like the present, and
enough has been already said as to the only effect
which can be given to the description of the
parties as trustees. On the whole, I am of
opinion that the petitioners are liable as partners
of the bank personally, and not in a representa-
tive character only, and that accordingly their
names must remain on the register, and their
petition be refused.

The Court therefore refused the petition, with
expenses.
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FIRST DIVISION.

CITY OF GLASGOW BANK LIQUIDATION—
(¥ELSON MITCHELL'S C4SE)—NELSON
MITCHELL, PETITIONER ¥. LIQUIDA-
TORS,

Public Company—Sale of Bank Stock—Leeman’s Act
(80 Viet. cap. 29)—Registering Sale after Stoppage
of Company—Companies Act 1862, sec. 35.

A sale of bank stock was made upon a Stock
Exchange on 28th and 30th September. En-
tries were made at the time in the respective
‘¢ transaction books” of the two brokers, speci-
fyingthe quantity and nature of the stock, the
settling-day (October 16), and the name of the
broker whose book it was not, and who there-
uponinitialed theentry. The name of the seller
was verbally mentioned on 10th October by
his law-agent and broker to the purchaser’s
broker, and the name of the purchaser,
which was the bank itself, was given to the
geller’s broker by letter on the following
day. On the 15th the bank, at whose
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office such documents were made out, was
required by the seller’s broker to execute &
transfer. The directors refused to do so,
the bank having stopped payment on October
24, and no business having been after
that date transacted nor changes made on
the register of members. On the 22d a
winding-up resolution was passed, following
upon a notice of motion to that effect issued
to the shareholders by circular on the 5th.

In a petition at the instance of the seller to
have his name removed from the list of con-
tributories in respect that the bank was the
real proprietor of the stock:

Held (1) that under the second alternative
of the 1st section of Leeman’s Act (80 Vict.
cap. 29) the sale was a nullity, as ¢ the con-
tract” (which the Court found to be contained
in the transaction books of the brokers) did
not ‘“set forth the person or personsin whose
name or names” the stock stood as registered
proprietor at the date of the sale ; and (2) that
in the circumstances the directors were neither
bound nor entitled to make the required al-
teration upon the register, and there was thus
no ground for the contention that there had
been ‘‘default” or ‘‘ unnecessary delay,”
under section: 35 of the Companies Act 1862,
in respect of their neglect to do so.

In this petition the petitioner Mr Nelson Mit-
chell prayed to have his name removed from the
list of contributories of the City of Glasgow Bank
under the following circumstances: — On 28th
September 1878 Black & Robson, stockbrokers in
Glasgow, acting for the petitioner, sold to A.
Reid & Co., stockbrokers in Glasgow, and A.
Sutherland, stockbroker there, a partner of that
firm, £1000 of City of Glasgow Bank Stock,
which belonged to the petitioner, at £236 per
£100, for ‘‘ settlement ” upon 16th October inst.,
and on the 30th September (Monday), Black &
Robson sold to A. Reid & Co. and A. Sutherland
an additional £500 of the same stock at £237 per
£100, and a further £1000 at £236 per £100, also
for settlement on 16th October, making a totalprice
of £5905. In making the purchases A. Reid &
Co. and A. Sutherland acted as brokers for and
under the authority of the bank. On 15th October
Black & Robson, as brokers for the petitioner, ac-
cording to the usual practice handed to the City of
Glasgow Bank the certificates of the stock in Nelson
Mitchell’s name, with a request that the Bank or
its directors would prepare a transfer of the stock
in favour of the Bank, which the directors de-

clined to do, by letter of same date, from their

secretary, in the following terms :—
“ City of Glasgow Bunk,
Glasgow, 15th Oct. 1878,
¢ Messrs Black & Robson,
14 Princes Square, Glasgow.
¢ Gentlemen,—In reply to your letter of this
date requesting transfers of Bank stock, I am in-
structed to say that in the present state of the
Bank’s affairs my directors do not feel warranted
to prepare or register any of the Bank’s stock.
¢TI return the nine certificates received from
you, and I am, gentlemen, your obedient servant,
¢¢C. S. LERESCHE, Secy.”
The petitioner therefore executed a unilateral
deed of transfer of the stock in favour of the bank,
dated 16th Qctober 1878, and tendered the same

to A. Reid & Co. and A. Butherland, demanding
at the same time payment of the price. This was
refused. The petitioner then made notarial in-
timation to the bank of the deed, and produced
and exhibited it to the bank, requiring them to
pey the price, and to register the transfer in their
books, so that his name might be taken off the
register of shareholders.

The bank stopped payment on 2d October, some
days subsequent to the sales of stock in question,
and this petition was presented to the Court on
19th October, three days before the resolution to
wind up the affairs of the Bank.

In a minute of admissions between the peti-
tioners and the liquidators of the Bank, who
lodged answers opposing the prayer of the peti-
tion, the following facts, in addition to the state-
ments in the petition mentioned above, were, inter
alia, admitted: —That after 2d October, when the
bank stopped, it no longer received money on de-
posit, discounted bills, nor issued bank drafts or
notes, nor transacted other banking business, al-
though it continued to receive payment of bills
held by it and debts due to it. No change in the
register of members of the bank was made
after its stoppage. That the manner of conduct-
ing business in the Glasgow Stock Exchange is as
follows — On the members being assembled the
secretary reads down the printed list of stocks,
and on each stock being read out any member
wishing to buy or sell it signifies his desire to do
s0. If one wishes to sell he ealls out his price,
and if another wishes to offer the price so asked
he does so by the use of such words as ‘I take,”
or the like. 1In like manner, if one wishes to buy,
upon the name of the stock being read out he
calls out the price he is willing to offer, and if
another wishes to sell at that price he signifies the
same by the use of such words as ‘‘I take,” or
the like. In either case the secretary takes a note
of the price in his book. The broker of each
party thereafter makes an entry in his Stock Ex-
change Transaction-Book, the one as having sold
the particular lot of stock, and the other as hav-
ing bought it; and usually, before they leave the
Exchange, each initials the book of the other. In
each month there are two settling days, one near
the middle and the other about the end of the
month ; and before each settling day there is what
is called “‘name day.” '"This is usually the day
immediately before ¢ settling day.”  Upon
‘““name day " the purchasing broker hands to the
selling broker a ticket containing the name and
designation of the person for whom the stock was
purchased, and on ‘‘settling day,” or down to
‘buying-in day” for that account, which is a
day eight or ten days after ‘‘settling day,” the
purchasing broker is by the rules of the Glasgow
Stock Exchange held bound to pay the price on
receiving from the selling broker a transfer signed
by the seller in favour of the person named and
designed in the ticket, together with a certificate
of the shares or stock. In those cases where, by
the regulations of the company, the transfer has
to be prepared in the office of the company itself,
as was the case with the City of Glasgow Bank, it
is the duty of the selling broker, on getting the
name of the purchaser, to order the transfer.
‘When he receives it, he gets it signed by his em-
ployer the seller, and then hands it to the pur-
chasing broker in exchange for the price. In
such cases the settlement of the transaction
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usually takes place a day or two after the regular
settling day. Until the delivery of the ticket by
the purchasing broker to the selling broker on
‘pame day,” the name of the purchaser is not
divulged to the seller, and until delivery of the
signed transfer by the selling broker to the pur-
chasing broker the name of the seller is not
usually divulged to. the purchaser. This was the
case in respect to bank shares as well as other
shares up to the date of the stoppage of the City of
Glasgow Bank., The sales of stock referred to in
this petition were carried through in accordance
with what is above stated, except that the seller’s
name in this case was verbally mentioned by the
seller’s law-agent and his broker to the pur-
chasers’ broker on 10th or 11th October, and the
purchaser’s name was given to the seller’s brokers
on 11th October by letter of that date.”

The questions raised by the petition were—(1)
‘Whether there was any valid contract for the pur-
chase and sale of the stock in question in terms
of the Act 30 Vict. cap. 29 quoted below; and (2)
assuming that the contract was valid, whether the
position of the Bank when the demand to com-
plete the transfer was made was such as to entitle
the directors to refuse to do so.

Argued for petitioners — (1) The statute 30
Viet. cap. 29 was really a penal statute, and
as)such must be construed very strictly. On a
sound construction of the first section of the Act,
such contracts as that in the present case need not
be in writing, and the Act only applied to such
contracts as were in writing. The first sec-
tion was in the following terms — ¢ All con-
tracts, agreements, and tokens of sale and pur-
chase, which shall, from and after the first day of
July 1867, be made or entered into for the sale or
transfer, or purporting to be for the sale or
transfer of any share or shares, or of any stock or
other interest in any joint-stock banking company
in the United Kingdom of Great Britain and
Ireland, constituted under or regulated by the
provisions of any Act of Parliament, royal
charter, or letters patent, issuing shares or stock
transferable” by any deed or written instrument,
shall be null and void to all intents and purposes
whatsoever, unless such contract, agreement, or
other token shall set forth and designate in writing
such shares, stock, or interest, by the respective
numbers by which the same are distinguished, at
the making of such contract, agreement, or token,
on the register or books of such banking company
as aforesaid, or, where there is no such register of
shares or stock by distinguishing numbers, then
unless such contract, agreement, or other token
shall set forth the person or persons in whose
name or names such shares, stock, or interest shall,
at the time of making such contract, stand as the
registered proprietor thereof in the books of such
banking company; and every person, whether
principal, broker, or agent, wno shall wilfully in-
sert in any such contract, agreement, or other
token, any false entry of such numbers, or any
name or names other than that of the person or
persons in whose name such shares, stock, or in-
terest shall stand as aforesaid, shall be guilty of
a misdemeanour, and be punished accordingly,
and if in Scotland shall be guilty of an offence
punishable by fine or imprisonment.”

A nominate contract such as that in the present
case really was might by the law of Scotland be
competentlymade by parole, and this wassomade—

Stairiv, 43-4 ; Erskine iv, 2, 20; Dickson on Evi-
dence, vol. i, p. 368, and cases quoted therein. In
England such contracts were valid—Iumble v.
Mitchell, Nov. 27, 1839, 11 Ad. and Ellis 205 ;
Duncuft v. Albrecht, June 9, 1841, 12 Simon 189;
Boldy v. Bell, 3 Scott Com. Ben. 284. Even
admitting such a contract could not be made by
parole, this contract might still be valid as being
constituted by writing, and it was sufficient for the
purposes of the above-mentioned Act if the rules
of the Stock Exchange were taken into considera-
tion, for in the brokers’ advices to their clients the
names of the buyers and sellers were mentioned ;
and that these advices were really the evidence of
the contract was shown by the factthat it was these
documents which were required by the Legislature
to be stamped—33 and 34 Vict. cap. 97, sec. 69,
and 41 Viet. cap. 15, sec. 26, Further, by
the contract of copartnery of this bank it was
essential to a sale of stock that it should be inti-
mated to the bank, under article 34 of the con-
tract of copartnery, and on 11th October the sale
was brought under the notice of the directors, and
a disclosure of the names of the buyers and sellers
was then made, and so the contract was completed.

(2) Assuming the contract to be valid, there
had here been *‘default or unnecessary delay”
in completing the transfer, within the mean-
ing of the Companies Act of 1862, see. 35
—Ward v. Henry, March 21, 1867, L.R. 2
Ch. 431; ex parte Ward, April 30, 1868, 3
L.R., Exch. 180 ; ex parte Shand, April 16, 1877,
2 LR., Q.B. 463; Lindley on Partnership (4th
ed.) i, 171. The point of time at which trans-
fers and registration of transfers must cease was
the date of the resolution to wind up (see. 131 of
the Companies Act 1862) and the petitioner had
done everything in his power to complete the
transfer before that date; but further, the bank
was ‘‘in delay” on the 17th October, and also
on the 18th, the date of the above-mentioned
notarial instrament-—Nation's case, Dec. 10, 1866,
3 L.R., Eq. 77; Shepherd's case, 1866, 21..R., Eq.
564, 2 Ch. 16; Hill's case, 4 L.R., Chan. 769;
Lowe's case, ‘Jan. 27, 1870, 9 L.R., Eq. 589;
Lindley on Partnership, vol ii, p. 1413. The
resolution not to register any transfers was prior
to the report of the investigators which shewed
the hopeless state of the bank’s affairs. On the
question of the winding up being the date at
which transfers should cease to be recognised—CY,
Smith’s case (Reese River Mining Company v. Smith),
2 L.R., Chan. App. 604, and 4 L.R., Eng. and
Ir. App. 64; Black §& Company's case, Dec. 11,
1872, 8 L. R., Chan. App. 254,

Argued for the respondents—(1) If a contract
was to be constituted by writing between two
parties, the document ought to be communicated
to both parties ; but here this was not the case,
as the document said to comstitute a contract
was not communicated to the bank or its
broker but was simply a memorandum sent by
the seller’s broker to his principal. The verbal
bargain between the two brokers could not com-
plete the transaction, as by the Stock Exchange
rules they were precluded from making their trans-
actions without concluding them in writing. The
only thing which could constitute a contract here
were the two sale-notes which were engrossed and
initialed in the brokers’ books on the date when
the transaction was said to be carried out. These
notes were only stamped for the purpose of in- -
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suring that no stock exchange transaction should
escape duty, and they were necessary documents
between the sellers and buyers and their respective
brokers. Moreover, they did not disclose what
was essential under 30 Vict. cap. 29, to make a
valid contract, for in them there was no mention
of the numbers in the register of the bank of the
stock sold nor of the name of the seller. Further,
this was not, as argued by the petitioner, a trans-
fer of moveables, but a transfer of incorporeal
rights—Clark v. Callander, March 9, 1819, F.C.
and June 16, 1819, 6 Paton’s App. 422. (2) As-
suming the contract to be good, the refusal of the
directors to complete the transfer was justified by
the ordinary rule of conduct for persons who saw
that their affairs were in so hopeless a state that
bankruptcy was inevitable (2 Bell’s Comm. 7th ed.
226), viz., not to do anything which might give a
preference to any person whatever—OQakes v, Tur-
quand, 1867, 2 L.R., Eng. and Ir. App. 325. Asto
sec. 131 of the statute, which fixed the date at
which business should be held to stop as the date
of the resolution to wind up, it was quite possible
that there might be an earlier date at which, by
resolution of the company, business might de facto
be stopped, and there was nothing in the statute
to show that such a stoppage of business should
not have the same effect as the statutory stoppage
referred to in the section quoted.

At advising—

Loerp PresipenTt—The petitioner Mr Nelson
Mitchell claims to have his name taken off the list
of contributories on the ground that before the
resolution for voluntary winding-up he had sold
his shares, and that the transfer to the purchaser
ought to have been registered in due course before
that time by the directors of the company. In
the month of September last Mr Mitchell held
£2500 of the stock of the company, and having
resolved to sell the whole of that stock, he in-
structed certain brokers in Glasgow, Messrs Black
& Robson, to sell it for him, and they accordingly
effected the sale on the 28th and 30th September,
for settlement on 16th October. The sale was
made on the Stock Exchange in the usual way.
The brokers on that Stock Exchange keep what
they call & *‘ transaction book,” and the seller’s
brokers, Messrs Black & Robson, entered the
sales which they made in their transaction book,
giving the dates, quantity of stock sold, the
nature of the stock-—being the City of Glasgow
Bank stock—the settling day, the name of the
purchasers’ brokers, and the rate of price per
£100 of stock. Then in the transaction book
of the purchasers’ brokers there were precisely
corresponding entries; and according to the
practice of the Stock Exchange, before the
brokers left the Stock Exchange for the day the
seller’s brokers obtained the initials of the pur-
chasers’ brokers’ accredited clerk to each entry of
sale in their transaction book; and inlike manner
the purchasers’ brokers obtained the initials of one
of the partners of Messrs Black & Robson to each
entry in their transaction book referring to these
sales. Now, it appears to me that this was the
completion of the contract between the parties.
It was a sale of a certain quantity of stock of the
City of Glasgow Bank by the one broker to the
other at certain rates per £100 of stock, and a
personal contract of sale between these brokers
was completed. Thenamesof the principals were

not then disclosed, and indeed were not disclosed,
either the one or the other of them, until the 11th
October. 1t is said in the eighteenth article of
the minute of admissions that on the 10th Octo-
ber 1878 the person in whose name the stock stood
was mentioned to the buyers’ brokers by the
seller’s brokers—as I understand it—and on the
following day the buyers’ brokers wrote to the
seller’s brokers as follows :—¢¢ Glasgow, 11th Octo-
ber 1878. Dear Sirs,—(1) What we did in City
Bank stock with you was on instructions and for
behoof the bank itself. (2) We hold no written
authority, (3) Our instructions were given verb-
ally by Mr R. S. Stronach, the manager. (4) We
intimated what was done by contract-note to Mr
Stronach in the usual form. We requested the
directors verbally on the 8th inst., and again by
letter yesterday, to be furnished with means to
take up the stock for the bank as early as possible,
and we have received a verbal communication
from the secretary this day ‘that the board of
directors have got an opinion that they cannot
interfere.” We think it right to communicate this
information to you at the earliest possible moment
for your guidance.” From that date, but not
sooner, it was disclosed on both sides that Mr
Mitchell was the principal in the sale, and that -
the bank itself was the true purchaser, repre-
sented by Messrs Reid & Company. Prior to this
the brokers on either side had sent the usual ad-
vice-notes to their principals—the terms of which
it is not very material to notice at present, but I
may say in passing, with reference to a plea to be
afterwards considered, that the advice-notes of
the seller's brokers were duly stamped under the
Statute 41 Vict. cap. 15, section 26,

The first plea to be considered is one stated
on the part of the liguidators, the respond-
ents in this petition, to the effect that this
sale, concluded in the manner I have de-
seribed, is null under the Act 30 Vict. cap.
29. That statute provides in its first section—
‘“That all contracts, agreements, and tokens of
sale and purchase which shall from and after 1st
July 1867 be made or entered into for the sale or
transfer or purporting to be for the sale or trans-
fer of any share or shares, or of any stock or
other interest in any joint-stock banking company
in the United Kingdom of Great Britain and Ire-
land constituted under or regulated by the provi-
sions of any Act of Parliament, royal charter, or
letters-patent, issuing shares or stock transferable
by any deed or written instrument, shall be null
and void to all intents and purposes whatsoever
unless such contract, agreement, or other token
shall set forth and designate in writing such shares,
stock, or interest by the respective numbers by
which the same are distinguished at the making
of such contract, agreement, or token om the
register or books of such banking company as
aforesaid, or, where there is no such register of
shares or stock, by distinguishing numbers ; then,
unless such contract, agreement, or other token
shall set forth the person or persons in whose
name or names such shares, stock, or interest
shall at the time of making such contract stand as
the registered proprietor thereof in the books of
such banking company.” Now, the City of Glas-
gow Bank being registered under the Statute of
1862, it is provided by the 191st section of that
statute that it shall be deemed and teken to be a
banking company constituted or established under
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Act of Parliament, and therefore it falls within the
provision of this Statute 30th Vict. cap. 29, be-
cause it answers the description that it is a *‘ bank-
ing company constituted under or regulated by
the provisions” of an Act of Parliament. It is
not a banking company in which the shares or
stock are distinguished by numbers on the register,
and therefore the second alternative of the clause
applies to it, and it is necessary in terms of this
statute that every ¢‘ contract agreement or other
token” of sale and purchase ‘‘shall set forth the
person or persons in whose name or names such
shares, stock, or interest shall at the time of mak-
ing such contract stand as the registered proprie-
tor thereof ;” and the question therefore comes to
be, whether the contract, agreement, or other
token of sale or purchase in this case complies
with this condition of the statute. I think that
the contract is expressed in the transaction books
of the brokers, and that by means of the entries
therein, and of the initials appended in each of
these books by the brokers whose book it was
not, the contract of sale is made complete between
the brokers, and if they were duly authorised, as
they were in this case, between their principals.
Now, these writings certainly do not disclose, and
still less do they in the words of the statute *‘ set
forth, the person or persons in whose name or
names” the stock stood as registered proprietor at
the date of the sale. And therefore it appears to
me that the statute applies, and that we must deal
with this sale as a nullity.

It has been contended that the entries in
the transaction books, initialed as I have ex-
plained, are not the proper evidence of the
contract, but that the contract is to be found in
what is called the advice-notes sent by the seller’s
brokers to their prineipal, because it is said the
Stamp Act 41 Viet. cap. 15, recognises that as
being the true written contract. Now, in the first
place, I do not see how it could benefit the peti-
tioner to hold that that is so, because the advice-
note does not set forth anything of the kind
required by the statute; but to represent an
advice-note as being a written contract of sale or
as written evidence of a contract of sale appears
to me to be utterly untenable. It camnever make
a contract. It is an intimation that a contract is
already made. Nor can it be upheld that any
provision of a revenue statute for the mere pur-
pose of making the collection of the revenue more
safe and effectual interferes with the common
law of the country. It may be very convenient,
and I have no doubt very useful, in the collection
of the revenue derived from stamps, that the
stamps should be put on the advice-notes. We
can easily understand why the Legislature adopted
that plan of making the stamp-duty effectual,
because there must be many a sale of bank stock
in which there is onlyone broker employed for both
the seller and purchaser. If a broker has an order
from one of his clients to sell a certain amount of
bank stock, and an order from another client to
purchase the same amount of bank stock, he does
not require to exchange missives so to speak,
with anybody. He has nothing to do but to make
entry of the matter in his own book, and therefore
there would be nothing upon which to affix the
stamp unless for the provision of this Aet 41
Vict. cap. 15—which quite accounts for the
advice-note being selected as the document to
be stamped. For I take it that in the exercise of

the profession of a broker no man would think
of omitting that most important step in such
transactions as sending a note to his client of the
sale or purchase effected. Therefore I can attach
no importance to the argument derived from the
Act 41 Viet. cap. 15, and I am of opinion accord-
ingly that Leeman’s Act applies to the sale which
was here made, and that the contract of sale is
null and void. -

But it is not desirable to rest the judgment of
the Court on that ground alone, because there is

* another and most material question to be con-

sidered —whether the ground on which this peti-
tioner demands that his name should be removed
from the list of contributories is well founded in
itself, even assuming the contract of sale to be
valid. The question is, whether the transfer
following upon this contract of sale ought in due
course to have been registered. Now, the trans-
fer was ordered by the seller’s brokers on the 15th
October, by which I mean that they gave notice
to the directors of the bank that he desired a
transfer to be prepared—the arrangement under
the contract of copartnery being that such trans-
fers are prepared by the directors of the bank.
The first question that arises is whether there was
time in the ordinary course of business to com-
plete and register that transfer before the resolu-
tion for the voluntary winding up was passed.
The state of the facts in regard to that is
ascertained by the minute of admissions, ¢ The
directors’ weekly meeting was on each Thurs-
day, when stock was put under offer, and pro-
posals for transfers were submitted for the
approval of the directors. Thereafter the trans-
fers were prepared by the bank officials, sent for
signature to the sellers, by whom they were for-
warded to the buyers for signature, and were
thereafter registered in the books of the bank.
The 17th of October was a Thursday, and in
ordinary course the transfer in this case would
not have been issued before the 19th, or a day or
two thereafter, nor registered for a day or two
after issue; but it might have been issued on the
18th, and the seller being in Glasgow, it might
have been executed and registered on that or the
following day if the bank officials had exercised
unusual despateh.” I shall only say, in regard to
this statement of facts, that if this had been a
transaction between the petitioner and some third
party outside the partnership altogether of this
banking company, it might have been a very
narrow case, and it is not perhaps necessary that
we should decide whether in such a case a transfer
ought to have been completed, and that the
directors would have been failing in their duty
under the 35th section of the Act if they had not
completed and registered the transfer. I think it
is not necessary to give an opinion on that point,
because this is not a case of a sale by a partner of
his shares to a third party outside the company,
but it is a sale to the company itself.” The
directors of the company were under ordinary cir-
cumstances undoubtedly quite entitled to purchase
the stock of their own bank, and they had been in
the course of doing so apparently for some time to
& large extent. This purchase was made by their
brokers, not upon special instructions for that
purpose, but upon general instructions apparently
a8 to the purchase of such stock. Now, the sale
was made, as we have seen, on the 28th and 30th
of September, and the transfer was ordered as
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it is called—that is to say, the directors were
ordered to prepare a transfer—on the 15th
October following, being the day before the
settling-day. The question, I think, is, Whether
the directors were bound to complete that trans-
action or were in the circumstances entitled to
complete that transaction? We must consider
what their position then was. The bank had
stopped payment on the 2d of October, and
cloged its doors under circumstances which cer-
tainly led to the inference that it was in-
solvent.
tors issued a circular on the 5th of October in
pursuance of a resolution come to by them on the
24, when they resolved to ask the assistance of
an accountant and a law agent, and when they
further ‘‘resolved in terms of the contract of co-
partnery to call a special meeting of the share-
holders on the earliest possible day for the pur-
pose of submitting to them a balance of the books
of the bank as at the 1st inst., and with this view
to instruct Messrs Kerr, Anderson, Muir, & Main,
C.A.,and Messrs M‘Gregor, Donald, & Co., writers,
Glasgow, to examine the books, securities, &e.,
of the bank, and to make up a balance as at 1st
jnst.” It was in pursuance of that resolution that
they issued on the 5th of QOctober their circular
to the shareholders, and that circular stated that
‘“an extraordinary general meeting would be held
on the 224 for the purpose of passing an extra-
ordinary resolution pursnant to sub-section 3 of
section 129 of the Companies Act.” And then they
give the resolutions which are proposed to be sub-
mitted to the meeting, ‘‘ That it has been proved
to the satisfaction of this meeting that the City of
Glasgow Bank cannotby reason of its liabilities con-
tinue its business, and that it is desirable to wind
up the same, and that the City of Glasgow
bank be wound up voluntarily.” Now, whatever
may be said of the effect of the stoppage on the
2d of October, it certainly was a most import-
ant fact in the history of these proceedings. I
think, it cannot be disputed that this circular
to the shareholders was a declaration of insol-
vency. The resolution proposed to be put to the
meeting was that the bank by reason of its lia-
bilities cannot continue its business. 'That means
that it cannot meet its engagements, or in other
words, that it is insolvent. Such is the effect, I
think, of this proceeding upon the 5th of October.
Then it will be observed further that on the 18th of
October the accountants who had been employed
to investigate the condition of the bank’s affairs
made their report. It is stated in the 5th article
of the minute of admissions that the result of
their investigation was communicated to the
directors about three o’'clock on the afternoon of
the 18th of October 1878, and a printed copy
of the report and balance-sheet was handed to
the secretary about half-past seven in the even-
ing, and the import of that report was to disclose
that ¢ the bank as a corporation was hopelessly
insolvent.”

Now it was in these circumstances that the
directors, it is said, ought to have completed this
contract of sale—ecarried it through to a comple-
tion—just as if it had been made while the bank
was going on with its business in ordinary form.
I am of opinion that if the directors had followed
that course they would have committed, to use the
mildest language, a grievous error, if not a gross
fraud, for what was it that they were asked to do ?

But what is more important, the direc- .

I take that in the words of the petitioner himself.
He says that after having in vain applied to
the directors of the bank to prepare a trans-
fer he ‘‘exesuted a unilateral deed of transfer
of the said stock in favour of the said City of
Glasgow Bank, dated the 16th of October 1878,
and tendered the same to the said A. Reid &
Co. and A. Sutherland, demanding at the same
time payment of the price. This was refused.
The petitioner has also, of this date, the 18th of
October, made notarial intimation to the bank
of the said deed of transfer, and has produced and
exhibited the same to the said bank, requiring
them to pay the price, and to register the transfer
in their books so that the name of the petitioner
Nelson Mitchell may be taken off the register of
shareholders, and has protested that the bank
shall be liable to make good any loss he may sus-
tain from or by non-payment of the price and
non-registration of the transfer, reserving to the
petitioner his claims against all other parties in
connection with the said sales, and all his other
rights and remedies. The said bank still refuses
to accept the said transfer or to register the same,
and also refuses to pay the price.”

The demand of the petitioner was therefore that
the bank should pay the price, somewhere near
£6000, for those shares, und accept the transfers,
and register it all in common form. How were
they to pay the price? In the first place, if they
had money in their hands to enable them to do it,
they were certainly not in a position after stop-
ping, and after declared insolvency, to pay away
that money. The most ordinary common rules of
bankrupt law forbid the notion of such a thing.
It would have been entirely dishonest. They
would have been paying away to one of their
shareholders the money which belonged to the
creditors. Then, if they did not pay the price,
they could not comply with the demand which the
petitioner made upon them, for it is an essential
item of his demand that they should not only
accept the transfer, but should pay the price.

But even supposing that the petitioner’s demand
was limited, or that it may now be held as having
been limited to the object of getting his name put
off the register of shareholders whether he got his
price paid then or not, what was to be the con-
sequence of that? If hisname wasremoved from
the list of shareholders it must have been because
he had effectually sold his shares and being re-
moved from the register of shareholders, he would
no longer have been a contributory in this liqui-
dation, although he might be under the risk of
becoming liable as a past contributory at some
future time, but only in the event of its being
satisfactorily made out that the present partners
of the company are unable to discharge its
debts ; and until that could be ascertained,
and the petitioner made liable in consequence of
his having sold within the year, he would have
been, in respect of the price of those shares,
a creditor of the company. I do not pause to
inquire, for there may be a question of some
difficulty there, as to whether he could have
ranked at once as a creditor of that company.
Ido not think that of any importance to the pre-
sent question. But to some effect, undoubtedly,
he would have been made a creditor of the com-
pany if his name had been removed from the
register upon the footing that he had effectually
sold his shares to the directors. Now, that again



O B T oneg c | The Scottish Law Reporter—Vol. X V1.

161

was certainly a result which the directors were not
entitled to bring about, because they could not do
it without prejudicing, or at least running a
very great risk of prejudicing, the rights of their
creditors.

But it may be said further, and it seemed to be
part of the argument of the petitioner, as I under-
stood it, that even supposing he should have no
claim for this price at all, the directors should
have complied with his wish so far as to accept
the transfer and register it, and so remove his
name from the register of shareholders. That
was all he wanted; he says it is all he wants now;
he only wants to escape liability, Would that
have been completing and giving effect to a con-
tract of sale? Most certainly not. It would
have converted the transaction between the
directors and the petitioner into a transaction of
a totally different kind—a transaction known in
some companies but not competent in this—I
mean, asurrender of shares. That is a thing per-
fectly well known in the law of joint-stock com-
panies, and under some contracts such a pro-
ceeding is provided for. A party may, under
certain conditions, surrender his shares, and the
directors are empowered to accept of such
surrender. But there is no provision of that
kind in the Act of 1862, as regards unlimited com-
panies at least, and there is certainly no provision
for it in the contract of copartnery. And yet, so
far as I can see, if in this last alternative of the
petitioner’s argument the directors had given
effect to his demand to remove his name from the
register, and so free him from the liabilities of a
contributory without carrying out to completion
the contract of sale, that would have been no-
thing else in practical effect than accepting a
surrender of his shares, which they could not do,
and which he could not competently ask them to
have done.

I am therefore of opinion that the petitioner
has entirely failed to make out his proposition,
that he was entitled in the circumstances which
occurred to have this transfer completed and
registered, and consequently that upon that
ground also he must continue a shareholder of
this company and be made a contributory.

Loxrp Deas—The first question here is, Whether
this contract is or is not null in consequence
of its not containing the name of the registered
holder of the shares which are said to have been
sold? Now, the absence of the name of the regis-
tered holder is not the evil towards which the
preamble of the statute is directed ; but thatis of
no moment. The statute itself is quite express
that the contract shall be null and void to all
intents and purposes whatsoever, unless it con-
tain the name and designation in writing of the
registered holder of the stock, except in’those cases
—with which we have nothing to do here—where
the shares are numbered in the register, and then
the numbers will be sufficient. Now, I cannot
read this first section of the Act 30 Viet. cap. 29
without being satisfied that it refers to written
contracts. It is impossible to read it without
seeing that it does refer to written contracts, and
that if we do not find the name of the registered
holder in the written contract here, it is plainly null.
The name admittedly is not in either of the entries
in the books to which your Lordship hasreferred.

It is said that the entries in the broker’s transac-
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tion books are not the contract, but that the
advice-notes are the contract, because it is
upon them that the stamp is to be imposed. There
is plausibility in saying that those advice-notes,
as stamped, are part of the written contract, but
that is the whole length to which the argument
can be carried. A written contract may be in one
or two documents, or in four or five; but sup-
posing you take this as part of the written con.
tract here, the objection still remains that the
name of the registered holder is not there any
more than in the entries in the brokers’ books.
In these circumstances, I can have no hesitation
whatever in concurring with your Lordships that
this contract is null under the statute.

The second question is, Whether at the time
the transfer was presented to the directors for
registration they were bound to receive it, and
consequent]y to change the entry in the reglstel
The date when that was done was the 15th of
October. I really do not think it necessary to
say more upon this point than that I entirely
concur with your Lordship that, after the publi-
cation to the world of the insolvency of the bank
upon the 5th of October it is out of the question
to suppose that the directors were bound or were
entitled o make any entry in the register which
would change or affect the liabilities of partners.
They had shut their doors and ceased to trade
upon the 2d of October, and if we required to go
back to that date, I think it would have been a
very grave question whether that was mnot
enough, and whether after that anything could
be done to affect the rights and liabilities of part-
ners. As that question is involved in some of the
other cases before this Court, I shall refrain from
giving any opinion upon it distinctly. I only
say it is a grave question, but I really cannot
entertain any doubt that after the publication of
insolvency on the 5th of October, nothing could
be done with the consent of the directors or with-
out it that could change the liabilities of the part-
ners. I think it would have been a fraud on the
part of the directors to have been parties to such
a thing, even assuming there had been no fraud
before, and I do not think it takes away that ob-
jection to say there had been a fraud before on
their own part in purchasing those shares under
the circumstances in which they did it. Assum-
ing that, I think they were not entitled to com-
plete that fraud; they were bound to stop short ;
they would have committed a second fraud if they
had agreed to this alteration of the register.
There are a great many illustrations of the appli-
cation of this law in cases of ordinary insolvency.
In cases of declared insolvency a trader is not
entitled to take in goods—he is bound to reject
them—and there are many analogous cases on the
same principle. It is not necessary to go into
these, and I shall only say that I entirely agree
with your Lordship that after the publication of
insolvency, whatever may have been the case
previously, it appears to me that the directors
were neither bound nor entitled to make any
slteration upon the register.

Lorp Mure—By the Act 30 Vict. cap. 29, the
Legislature provided for the prevention of the
sale of bank stocks which the parties selling
did not happen to possess; and the question
which we have to decide is, Whether the words

! of that statute strike at the sale of the stock in

NO. XL
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question? Now, it appears to me that the words
are of a very broad and general description, and
that all contracts or agreements or tokens of sale or
purchasenotmade in the particular waywhich Ishall
immediately specify are declared to be null and
void to all intents and purposes. Now, I cannot
read that clause without coming to the conclusion
that what the Legislature intended to do and did
was to provide that the sale of bank stock im
future, whatever may have been done before that,
should not be effected except by writing; and
accordingly in the argument certain documents
were referred to on the part of the petitioner as
showing that there was substantially a written
transaction in the sale of these stocks. Now, the
penalty whiech the Legislature attaches by that
section is that of nullity, and it is declared to
attach to all cases where these contracts or agree-
ments or tokens do not set forth the person or
persons in whose name or names such shares,
stock, or interest shall at the time of makingsuch
contract stand as registered proprietor thereof in
the books of such banking company. In the pre-
sent case therefore we have only to inquire whether
there is any name made known or disclosed by the
document by which the transaction was effected.
Now, as I read the documents, it is admitted that
the seller’s name was not mentioned to the buyer’s
broker at all till the 11th of October, and then
only verbally, whereas the transaction took place
in the end of the preceding month, and it is quite
plain from the documents referred to that there
was no mention of who the seller was till the ap-
plication to the bank to have the transfer com-
pleted on 15th October. But T think with your
Lordship that the agreement to buy was made long
before that date, and that the only written docu-
ment we have here by which the sale was effected
was that in the transaction books of the brokers,
and there is no mention there who the seller was.
In these circumstances, I have no hesitation in
concurring with your Lordship that the olause of
the statute strikes at this sale, because this was
really the sale, and the advice-notes were merely
intimations of what had been done; and that
being g0, it was a complete nullity, and can stand
to no effect or purpose.

Such being my view, it is unnecessary and I do
not mean to go into any detail upon the other
objection founded upon the alleged improper re-
fusal of the bank to cornplete the transfer and
to register it. 1 agree with your Lordship that
it would have been a wrong act on the part of the
bank in the circumstances in which it was placed,
being notoriously insolvent, and having intimated
to the public on 5th October that it was insolvent,
to have taken any steps by which any alteration
would be made upon the liabilities of the share-
holders.

Lozp SEAND—The petitioner in order to suc-
ceed in this application to have his name removed
from the register of the City of Glasgow Bank
and from the list of contributories mude up by
the liquidators must make out two propositions—
First, That before the stoppage of the bank he
made a valid and effectual contract with the bank
by which the bank purchased his stock, and came
under an obligation enforceable in a court of law
to complete the purchase by accepting a transfer
and making payment of the price; and second,
that default was made or unnecessary delay oc-

curred on the part of the bank in removing his
name from the register prior to the 22d of October
last, when the resolution was passed that the bank
should be wound up voluntarily. Iam of opinion
that the petitioner has failed to establish each of .
these propositions.

The first proposition involves the question
whether the Statute of 1867, 30 Vict. cap. 29
(commonly known as Leeman’s Act) applies to
the contract of sale of the petitioner’s stock in the
bank set forth in the petition, and of which the
particulars are more fully given in the joint
minnte of admissions by the parties. If it ap-
pear on the facts admitted that the contract or
agreement of sale was in writing, it cannot be
doubted that under the statute it was null and
void if it did not set forth the name of the peti-
tioner as the registered proprietor of the stock at
the date of the sale.

The statute was passed for the purpose of pre-
venting gambling in the stock of joint-stock bank-
ing companies. The preamble narrates that it is
expedient to make provision for the prevention of
contracts for the sale and purchase of shares and
stock in joint-stock banking companies of which
the sellers are not possessed or over which they
have no control. To effect this purpose of pre-
venting transactions by mere speculators who have
no stock for sale, the statute makes all contracts
of sale without distinction-—contracts by the true
owners of bank stock as well as contracts by
speculators who have no stock at the time, but
have it in view to purchase stock to meet their
contracts—null and void unless the contract shall
set forth in writing the numbers by which the
stock or shares sold are designated on the com-
pany’s register, or, where there is no such register
of numbers (being the case with the City of Glas-
gow Bank), unless the contract shall set forth the
person in whose name the shares or stock stand
registered in the books of the company. To pre-
vent the evil against which the Legislature thought
it necessary to provide, bona fide sales are, as
regards the requisites of the statute, placed on
the same footing as sales by persons who do not
at the time possess shares or stock. The fact
therefore that the petitioner was truly the owner
of the stock in question is of no avail in any ques-
tion as to a contract of sale if the statute was not
complied with.

The sales and purchases were made in the open
market—in the Glasgow Stock Exchange—and
through brokers employed by the petitioner on
the one hand, and by the manager of the bank,
with the authority of the directors, on the other.
It is remarkable that notwithstanding the stringent
provisions of the statute the practice in sales of
bank stock has continued to be the same as in
sales of other stock, as appears from the admis-
sions by the parties, viz., that the name of the
seller was not divulged till delivery of the signed
transfer by the selling broker to the purchasing
broker. One immediate effect of this decision
will surely be to lead to a general compliance with
those provisions of this important statute which
are essential to make a contract which the law
will sustain and enforce.

An argument was submitted by the petitioner
that the contract in the present case was verbal
and not written, and that the provisions of the
statute applied to written contracts only. It was
replied for the liquidators that a verbal contract

v
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for a sale of shares in a joint-stock company was
not effectual or binding; and that at all events as
regards bank stock it was essential under the
statute that the contract should be in writing, and
should give the statutory particulars necessary to
identify the particular stock sold as being the
property or under the control of the seller. It is
not necessary, in my opinion, for the purposes
of this case to decide either of these questions,
I may observe, however, that according to
the law of this country a verbal contract of
sale of corporeal moveables, however valuable,
is valid and may be enforced at law, and that
I have not heard any argument to satisfy me
that a different rule would apply to such move-
able estate as the shares of a joint-stock com-
pany. But, on the other hand, if it were neces-
sary to the decision of this case I should be pre-
pared to hold that under the Statute of 1867
a contract of sale of bank stock must be in writ-
ing to be effectual; for, as I read the statute, in
order to make an effectual sale there must be
writing in an agreement or contract identifying
the stock or shares by its numbers on the bank
register, or, where there are no such numbers,
then by the name of the owner.

In this instance however there isin the words of
the statute “‘a written contract, agreement, or token
of sale,” consisting of the memorandum of sale en-
grossed in the transaction book of the petitioner’s
brokers authenticated by the initials of the ac-
credited clerk of the brokers who purchased on
behalf of the bank, with the counterpart consist-
ing of the memorandum of purchase in the trans-
action book of the bank’s broker authenticated
by the initials of the petitioner’s brokers. When
the secretary of the Stock Exchange, reading over
the list of stocks, reached the stock of the bank, the
broker of the petitioner—the seller—offered his
stock for sale, and the broker of the bank ac-
cepted it. But this offer and acceptance was
made and given on the understanding that in
terms of the 57th rule of the Stock Exchange
written memoranda setting forth the transactions
should be then and there exchanged in the re-
spective transaction books of the parties, for it
was a direct provision of the rule that members
should not enter into transactions either with or
for each other unless such transactions were re-
gularly entered through their respective transac-
tion books. The rule and practice were complied
with in this case, and it is not I think open to
doubt that the entries in the respective transac-
tion books thus made and authenticated at the time
formed the written contract of sale to which both
parties must appeal in any question as to its
validity or terms, each party being bound by the
act of his broker duly authorised. Having once
fixed that the memoranda in the brokers’ tran-
saction books constitute the ‘‘ contract, agree-
ment, or token of sale,” there is an end of all
question. It is impossible to represent the con-
tract as valid—for though it contains the essen-
tials of a contract otherwise, it wants what is
essential under the statute, the name of the peti-
tioner, who was the registered proprietor of the
stock in the books of the bank at the time of
making the contract.

The writings produced which followed the
entries in the transaction books had all referenee
not to the making of a contract, but to the imple-
ment of the contract made. The provisions of

! the Stamp Acts, 33 and 34 Viet. ch. 97, sec. 69,

and 41 Vict. ch. 15, sec. 26, founded on by the
petitioner with the view of showing that the
brokers’ advice-notes really make the agreement,
cannot be held to have that effect. The provisions
of the later of these statutes show clearly that the
meaning apphed in both statutes to the term
‘‘contract-note ” is so applied solely for the pur-
poses of the revenue in the recovery of stamp-
duties on all transactions of purchase and sale of
stock or securities. A stamp is to be affixed
to each advice-note sent by a broker or agent to
his prineipal. Such an advice-note sent by a broker
to his own constituent or employer could not pos-
sibly of itself constitute a contract with a third
party and accordingly an advice-note is expressly
distinguished in the statute from the ¢ memo-
randum or contract between brokers or agents
for or in relation to the sale or purchase of any
stock or marketable security,” and though the
advice-note is subject to duty it is declared that
“no such memorandum or contract shall be
chargeable with any stamp-duty.”

For the reasons now stated, I am of opinion
that the alleged contract on which the petitioner
claims to have his name removed from the register
and lst of contributories is null and void, and
that on this ground the petition must be refused,

But it will be proper to consider whether, even if
the contract had been valid, the petitioner would
have been entitled to have the petition granted on
the ground of default or unnecessary delay on the
part of the bank in removing his name from the
register prior to the resolution to wind-up on 224
October last. This question raises a point of
great general importance in this liquidation, the
point, namely, at what date the register must be
held to have been closed so far as the bank or its
directors were concerned. In considering this
question the case appears to present preculiari-
ties which distinguish it from the cases which
have occurred hitherto in England, and were cited
in the course of the argument. One of these is
that on the 2d October, twenty days before the
meeting at which the resolution to wind-up volun-
tarily was passed, and sixteen days before the peti-
tioner tendered a transfer for registration, the bank
hadstopped payment in consequence of insolvency,
the directors being in the knowledge that the
insolveney was irretrievable ; while on 5th October
the directors further convened an extraordinary
meeting of the shareholders for the purpose of
considering, and if thought fit passing, an extra-
ordinary resolution to wind-up the bank and
appoint liquidators. It may be convenient with
reference to what follows to add here that on 11th
October, when the first transfer was presented
for registration after the stoppage, the directors
resolved not to register any further transfers, and
that on 16th October, in consequence of an
application by a deputation of the Stock Exchange
on the subject of registration of transfers of the
bank’s stock, the directors resolved and intimated
that ‘“in the present circumstances of the bank
they were not warranted, and that it would be
improper for them to execute or register any
transfers or to take up any stock which brokers
may have bought for the bank.”

The other peculiarity in the case is the fact that
the shares in question were bought by the bank
under power to that effect which the directors had
under their contract (a power which they had
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evidently used in this and other cases for the
purpose of keeping up the price of the stock in
the market), and that the proposed transfer by
the petitioner was one therefore in favour of the
bank, and not in favour of a third party who
would take the place of the petitioner on the
register.

It appears to me that, even if these peculiarities
did not exist, and the directors had not expressly
resolved on the 11th or 16th October to hold the
register as closed so far as they were concerned,
the petitioner has failed to establish that de-
fault or unnecessary delay took place on the
part of the directors in removing his name
from the register prior to 22d October, when
the resolution to wind-up was adopted. The
petitioner’s broker wrote to the bank on 13th
October ordering transfers to be prepared. In
ordinary course this application would have been
laid before the directors on Thursday the 17th,
and the transfer thereafter prepared by the bank
officials would not have been issued before the
19th—‘“a day or two afterwards,” and would
not have been registered for a day or two after
being so issued. A day or two after the 19th
would carry one to the 22d, and as the transfer
had thereafter to be executed by the petitioner
and returned and registered, the resolution
to wind-up would have intervened before the
registration. In this state of the facts (appear-
ing from articles 20 and 22 of the minute of
admissions) I think the petitioner has failed to
show that in ordinary course the transfer would
have been recorded before the 22d October, when
the resolution to wind-up was passed, and in that
view he has failed to make out that unnecessary
delay or default took place in removing his name
from the register.

But apart from this, I am of opinion that in
the special circumstances of the case the
directors were not only warranted in declining to
register any transfers after the 2d October, and
at least after the 5th October, but that it was
their duty to decline to do so. It is maintained
that in respect of section 131st of the Companies
Act of 1862 the register must remain open, and
transfers must be received and registered till the
commencement of a winding-up, either by reso-
lution of the partners, or by order of the Court,
but I cannot assent to this view. That section
no doubt provides that from the date of com-
mencement of the winding-up the register shall
be closed, excepting as regards transfers made
with the sanction of the liquidators. But this
provision does not declare that the commence-
ment of the winding-up shall be the earliest date
at which the register shall be closed. :

Section 131 in its terms seems to imply that
when the company has in fact ceased to carry on
its business except for winding-up, the register
should not be altered unless with the consent of
the liquidators, for it makes the act of closing
the register contemporaneous with the ceasing to
carry on business. If it were held that the
power of making effectual transfers must subsist
till the members of the company shall meet and
resolve on a voluntary winding-up, or till the
Court shall order a judicial winding-up, and that
the directors could in no circumstances close the
register till one or other of these events occur,
the consequences might be very serious. In this
country an order for a judicial winding-up can

only be obtained from one of the Divisions of the
Court, because the Court (sec. 81) is .declared in
the statute to mean one or other of the Divisions
thereof. There is no power given to a single
judge, as in England and Ireland, to grant such
an order, otherwise this might be done in vaca-
tion. It follows on the petitioner’s argument that
even if a meeting were called by the directors or
managers of the company, with a view to a reso-
lution to wind-up voluntarily on the statement
that the capital was gone, and overwhelming
debts incurred, that during the interval which
must oceur before the meeting existing partners
might effectually transfer their shares, putting
men of straw on the register, and thus place
themselves in the position of being liable only
subsidiarily for the company’s debts as past mem-
bers, after the other partners’ means were discussed
and exhausted. This construction of the statute
would also drive persons to resort to ecompulsory in
place of voluntary winding-up, even during the
sitting of the Court, in order to prevent the
registration of transfers during the fortnight or
other period which must elapse before an extra-
ordinary meeting of the company can be held.

I do not think that it is a sound view of the
statute that would lead to these results. The
party complaining must show that the directors
were in default in not recording the transfer that
would have set him free.  But it appears to me
that if the directors in the fair and bdona fide
exercise of their powers under the company’s con-
tract, as managers of the company, and in circum-
stances which make this areasonable act of manage-
ment, resolve for a time not to record transfers
which may seriously affect and alter the liability
of the partners, the resolution will be effectual,
and that the directors in declining to record
transfers cannot be held to be in default within
the meaning of section 35 of the statute. This
seems to me to be substantially the view expressed
by Lord Cairns in Shephkerd's ‘case, 2 Chancery
Appesls 16.

In the present case every consideration to
reason and good faith made it incumbent on the
directors of the bank to close the register on the
2d, and at least on the 5th of October. On the
former date they stopped business because of
irretrievable insolvency; On the latter, they
igsued a circular calling the partners together to
resolve on voluntarily winding-up as the company
could not by reason of its liabilities continue its
business.  The resolution to stop business was
not qualified in any way. It inferred the closing
of the register in the view and intention of the
directors, for they declined thereafter, rightly as I
think, to give effect to any transfer altering or
affecting the liability of the partners in a company
which they knew was irretrievably insolvent.

In Nation’s case (L.R. 3 Equity. 81), Lord
Romilly said—*‘I fully admit—and in fact that
was what I intended to decide in Shepherd’'s case—
that if a company find they are in a situation in
which they cannot go on—if they are of opinion
after & proper investigation of the state of their
affairs that it is necessary to wind-up, and that
it is but fair to all the persons connected with the
company that matters should remain in sfatu quo—
then they may come to a resolution that they will
allow no transfers to be registered after that date,
but it is always subject to this, that those trans-
fers which they ought to have registered pre-
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v1ously to the date of the 1esolut10n cannot in
any degree be affected by it, but all those which
they were not bound to register before that time,
those they are entitled to say shall not be regis-
tered after that time.” I concur in these obser-

-vations, -and the view thus stated will receive

effect in this case.

Even if the transfer in question were between

third parties,
there was no default on the part of the directors
in declining to register it. But the point is even
more clear in a question with a partner of the
bank seeking to complete a transfer in favour of
the bank itself. It is obvious that the result
would be prejudicial not to the other partners
only but to the creditors. They would thereby
lose the obligations of a member liable immedi-
ately to contribute towards payment of their
debts, and it is no answer to this to say a
subsidiary liability as a past member would
remain, for this could only be made effec-
tual after the means of all the other con-
tributories had been exhausted, and after the
lapse it might be of years. The directors of the
bank by their resolution to stop business be-
came bound to give no preference, and to fulfil
none of the bank’s obligations in favour of any
particular individual to the prejudice of creditors
or partners of the company. It is conceded they
would not have been warranted in paying the
price of the petitioner's shares, for this would
have been to the prejudice of the creditors gene-
rally. It follows that they would not have been
warranted in granting a discharge or restriction of
the petitioner’s obligations as a partner liable at
once to contribute to payment of the debts—a re-
sult which would have been brought about if they
had acceded to his application to have the transfer
recorded.

I am thus of opinion that there are two objec-
tions each of which is fatal to the application,
and I agree with your Lordships in holding that
the petition must be refused.

The Court therefore refused the petition, with
expenses.

Counselfor Petitioner—Lord Advocate (Watson)
—Balfour—Pearson. Agent—H. B. Dewar, 8.S.C.

Counsel for Respondent—XKinnear—Asher—
Lorimer. Agents—Davidson & Syme, W.S.

Saturday, December 21.

FIRST DIVISION.

I should be prepared to hold that

brought forward to have the bank wound up
by reason of its insolvency. A trustee, one
of six, whose names were on the bank register,
resigned his office by minute of resignation
dated 16th October subsequently, and entered
theresignation inthe sederunt book of thetrust.
Theminute was signed by all the other trustees
and by the beneficiaries. A certified copy of it
was delivered next day to the secretary of the
bank, with a request to remove the party’s
name from the register of members, or to
make a note of the resignation upon the stock
ledger, as was the bank’s custom in such
cases. The directors declined to do either.
In a petition brought for removal of the
name from the bank’s register—held that in
accordance with the judgment of the Court in
Nelson Mitchell's case (ante p. 153), the direc-
tors of the bank were not entitled to make
any change upon the register subsequently
to the declaration of insolvency.
Opinion per Liord Shand that the right of
a partner to be taken off the register came
to an end on the 2d October when the bank
closed.
This was a petition by an executor and trustee for
removal of his name from the register. He asked
alternatively that hisname should be removed from
the list of contributories, or that such a condition
should be attached to his name that he was only
to be liable to make the trust-estate forthcoming.
Mr Mitchell had taken out confirmation as execu-
tor of Mr Waters the testator, and the confirma-
tion, including the bank shares, had been trans-
mitted with his authority for registration. He
had executed a resignation of his trusteeship,
signed by the other trustees and beneficiaries, on
16th October, and intimated it to the bank on the
17th.

Argued for the petitioner—A trustee could re-
sign at common law withont any formal fransfer
of his right to others—Gordon’s Trustees v. Eglin-
ton, July 17, 1851, 13 D. 1381. The second sec-
tion of the Trust Act 1861 (24 and 25 Vie. cap.
84) contemplated by implication that by resigna-
tion a trustee was relieved of future liability. He
was in the same position as a shareholder who had
executed a transfer. Both got the benefit under
the Companies Act 1862, sec. 38, of being put into
the postponed list.

Argued for the liquidators—The present ques-
tion was to be taken on the footing that an

¢ executor whose confirmation was registered was

a partner of the bank with individual liability,

. otherwise the liquidators had no interest to oppose

' register in a double capacity.

CITY OF GLASGOW BANK LIQUIDATION—

(ALEXANDER MITCHELLS CASE )—ALEX-
ANDER MITCHELL ?¥. THE LIQUIDA-
TORS.

Trust— Resignation by Trustee after Commencement of
Liguidation Proceedings—Right to have Name Re-
moved from Register.

The City of Glasgow Bank stopped pay-
ment on 2d October, and no business was
transacted thereafter.

The petitioner stood upon the
He was joint-
owner with his co-trustees of the shares in the
bank, and bound to make them forthcoming, but
he was also a partner in a tfrading company.
Even if the mere resignation was enough to rest

the petition.

* a legal title to the estate in the remaining trustees

On the 5th notice was |
given to the shareholders that at a meetingto |-
be held on the 22d a resolution would be -

as between them and the beneficiaries, it did not
follow that it also annulled the relation of partner-
ship.

'.llf)he practice of the bank in accepting minutes
of resignation and writing them on the margin
of the stock ledger opposite the party’s name was
not commendable, and could not override the
company’s statutes.

[In answer to the Court, Mr M‘Laren stated
that in some cases in which none of the original



