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company debt, the other partner being in their l
opinion, and accordmg to their own confession,
worth nothing. In this situation of matters it is
impossible to maintain that James Lamont is not
here through his trustee. I think therefore that
the trustee represents the necessary interest, and
has a good title.

The other party maintain, however, that this
being merely a sequestration there is no conven-
tion, and therefore there can be no reconvention.
Now, this is a very peculiar plea, for it appears to
me that in Ord v. Barton, 9 D. 541, and other
cases, the Court did proceed on the footing that
a sequestration and a claim in a sequestration is
a good foundation for a plea of reconvention,
and the trustee is therefore entitled to sue the
creditors ; and if ever there was a case where
equity required it to be done it is the present.
I am therefore clearly for sustaining the jurisdic-
tion. It is another matter altogether as to the
merits; we have not heard parties on them yet.

Lorp Grrrorp—I am of the same opinion—(1)
A claim in a sequestration is the appropriate
judicial proceeding under the Bankrupt Act to
bring the parties into Court. (2) On the second
point, as to whether the necessary interests are
here represented, I think they are.

In England a claim against a partnership is
always made against the several partners of the
firm, and in Scotland we have the same thing,
except that we recognise in addition a separate
estate in the partnership itself. I think that he
who sues on a company debt one partner of a
company lays himself open to be sued by the
company on a plea of reconvention.

The Court therefore adhered on the question
of jurisdiction, and they then proceeded to con-
sider the case upon the merits, and in the result
adhered upon that branch also.
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Suecession— Destination— Whether per stirpes or
per capita.

A testator directed the residue of his
estate to be divided ‘‘ between my surviving
brother and sisters and the lawful issue of
those who may be deceased, share and share
alike.” At the date of the testament one of
the testator’s brothers had died leaving
issue. Held, in a question between the
testator’s brother and sisters and the
children of the deceased brother, that the
division of the estate must be per stirpes and

not per capita.

The deceased David Laing, LL.D., Librarian to
the Society of Writers to the Signet, died on 18th
October 1878 unmarried. By holograph trust-
disposition and settlement, dated 12th March
1864, the deceased disponed to various parties as
his trustees his whole means and estate, heritable
and moveable, of whatever nature, presently be-
longing or which should belong to him at the
time of his decease, in trust for various purposes,
it being provided in regard to the residue as
follows—*¢ The surplus of my said effects and pro-
perty to be divided between my surviving brother
and sisters and the lawful issue of those who may
be deceased, share and share alike.”

The testator was one of nine children, He had
five sisters and three brothers. At the date when
the settlement was made two of his brothers were
dead, one unmarried, the other leaving eight
chlldren these e1ght children or their repre-
sentatwes were the second parties to this case.
One of the testator’s sisters died in 1871 leaving
two children ; they, along with two of the testator’s
sisters who survived him, were the parties of the
first part. The other sisters predeceased the
testator unmarried. The third parties were the
testator’s trustees.

‘When Mr Laing’s estate fell to be distributed
a question arose between the first and second par-
ties as to the construction of the residue clause
in the trust-disposition. The first parties main-
tained that the division there appointed fell to be
made per stirpes. The second parties contended
that the said division should be made per capita.
The parties therefore presented this Special Case
for the opinion of the Court.

The questions for opinion and judgment were
—* (1) Does the residue of the deceased’s estate
fall to be divided per stirpes? (2) If the first
question be answered in the negative, does said
residue fall to be divided per capita?”

Authorities—M*Courtie and Others v. Blackie,
Jan. 15, 1812, Hume 270 ; M*Dougal v. M*Dougal
and Others, Feb. 6, 1866, 4 Macph. 372 (and
Lord Cowan, p. 380); Payne v. Webb, Nov. 11,
1874, L.R., 19 Eq. 26.

At advising—

Lorp JusTioE-CLERK—I have no doubt in ques-
tions of this kind that the rule contended for by
Mr Kinnear is quite sound, viz., that if you have
an original bequest it will not mgmfy that the par-
ties favoured are called or nominated as members
of a class. In that case, although others come
in, it may be and it is a just rule that the division
will be per copita. I regard the present case,
however, not as an original bequest to the issue
of a predeceasing brother as members of the class
to be favoured along with the surviving brother
and sisters, but on the contrary I think that the
issue are treated as a class by themselves, and
consequently in a question between them and
such surviving brother and sisters the decision is
very clearly per stirpes and not per capita. What
the testator says is—¢‘‘The surplus of my said
effects and property to be divided between my
survwmg brother and sisters and the lawful
issue of those who may be deceased, share and
share alike.” I read that, first, without any refer-
ence to the condition of the family at the time,
and on the assumption that all the testator’s
brothers and sisters were alive, and the question
is, in the event of any of them predeceasing or
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dying before the period when the testament takes
effect, what is the result? I cannot doubt that
in that case the words ‘‘lawful issue of those who
may be deceased ” mean this, that the lawful issue
take the shares that their parent would have taken.
I do not think we have to stretch the words to reach
this result; it is the only meaning they could
have. The ground upon which it is. contended
that the testator had not in view the issue as a
class coming in place of their parent is that one
brother had died leaving issue at the date of the
settlement, and the word ‘‘surviving” gives a
colour to this view. If that had been the whole
question there might have been something to say
forthat view; if the bequest had been direct to ‘“the
issue of my deceased brother,” that would have
brought it within the rule of division per capita.
But when we find that the provision is to the *‘law-
ful issue of those who may be deceased,” it is the
same as if there had been no predeceasing brother
at that time, and as if the bequest had been general
to the brothers and sisters, in which case if
any of them died leaving children then their
issue would take the share of their parents.
The division is share and share alike between the
brothers and sisters who survived and the lawful
issue of those who predeceased. That is the result.

In the opposite view it might happen that the
share of one of the sisters or of the brother, which
if they had all survived would have been of con-
siderable amount, would be reduced to a mere
illusory bequest by the fact that others had
deceased leaving large families. I do not think
that was in the mind of the testator, and I find
nothing to justify it. On these grounds I
think we must answer the first question to the
effect that the residue of the deceased’s estate fell
to be divided per stirpes.

Lorp OrMipALE—I entirely agres with your
Lordship. I could understand perfectly that a
single word left out or a single word inserted in
this bequest might make all the difference in the
world. But we must take the bequest exactly as
we have it. It appears to me the clear English
of what the testator meant was that the issue of
any of his brothers and sisters who might be dead
at the date of his death were to take per stirpes—
to come into the place of the deceased parent
and to take that parent’s share and nothing
more. In the begunest itself the brothers and
sisters are the only parties to whom direct
provisions are made, and it ig clearly indicated
that it is only failing these that the lawful
issue of those who predecease take. It is
not ‘‘the jssue of my deceased brother,” but
¢‘the issue of those who may be deceased.” It
puts in the same category brothers and sisters
whether predeceasing or not. The point of time
is the testator’s own death, and then the issue of
those predeceasers come into the place of their
parents and take their parent’s share. The plain
intention must be given effect to. The present
cage is plainly distinguishable from M*Courtie and
M:Dougall’'s cases. I adopt every word your
Lordship has said.

Lorp Girrorp—I am of the same opinion. A
great deal depends on the very words used. I
look to the words used in the present case and
take that as the subject-matter of interpretation.
As I read them, the testator intended to refer to
the period of his death. A testament is of no
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! effect while the testator lives.

It gives his last
words. In the present case the testator directs
his ““surplus estate to be divided between his sur-
viving brother and sisters "—a natural expression,
one brother having died leaving issue, the other
having died without issue—‘‘and the lawful
issue of those who may be deceased.” The
latter clause applies not only to the surviving
brother but to the brother who had died
before, and ‘‘may be” is a peculiar expression,
the effect of which could not be determined till
the testator’s death, and that enables me to read
the ““and” as ¢ whom friling.” It is a bequest
to those who are fit objects of the testator’s bene-
fit. He has so much favour for them (his brothers
and sisters) that it shall go to their issue if they
fail. He was just declaring what the Intestate
Succession Act provides, that if any person who
would have taken had he survived the testator,
shall predecease, his children shall take his share
—it.e., per stirpes—substituting issue for the per-
son who has died, providing that it does not go
further than descendants of brothers and sisters.
The meaning of the words is quite consistent with-
out going to the testator’s intention. He did not
mean to give to his deceased brother’s children
eight times the share which he gave to his own
brother and sisters. I concur with your Lord-
ships.

The Court therefore answered the first ques-
tion in the affirmative.
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Process—Sheriff Court— Right to Suspend Sherift
Court Decree where Appeal held to be Abandoned
through Failure to Print.

The Court of Session Act of 1868, section
71, enacts that an appellant failing to print
within fourteen days shall be held to have
abandoned his appeal. The Act of Sederunt
of 10th March 1870 provides that on the ex-
piry of eight days after the appeal has been
held to be so abandoned, if the appellant has
not been reponed, or the respondent does not
ingist in the appeal, the judgment shall be-
come final and be treated as if no appeal had
been taken, and the process forthwith re.
transmitted to the Inferior Court. Where a
process had been so retransmitted, keld (fol
lowing the case of Watt Brothers & Co. v.
Suead Foyn and Mandateries, Nov. 1, 1879,
ante, p. 54) that it was incompetent to bring
the case under review by way of suspension,
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