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FIRST DIVISION.

CITY OF GLASGOW BANK LIQUIDATION—

(WRIGHT'S CASE) —WRIGHT AND AN-

. OTHER (WRIGHT'S EXECUTORS) .
THE LIQUIDATORS.

Husband and Wife — Donation — Revocation —
Public Company— Liability of Husband's Exe-
cutors where he Died without Revoking Qift
of Shares to his Wife,

A wife without the knowledge of her hus-
band had invested part of a legacy, which
was left to her without the exclusion of the
jus mariti or right of administration, in the
stock of an unlimited banking company.
The husband afterwards came to know that

" the investment had been made, but did
nothing to repudiate it. After his death
the bank failed. His name had never been
on the register of members, but it was
sought to place the names of his executors
on the list of contributories. Held that on
the faots as proved the husband intended to
make a donation of the legacy to his wife,
and that as he died without revoking this
donation his wife only was liable as a contri-
butory.

Donation— Proof.

Observed that donation, whether to a wife
or to anyone else, may be proved by parole.

Public Company—Husband and Wife— Where
Consent of Husband to Wife's Acts not Given.

Question—Whether a company, registered

under the Companies Act of 1862, which

knows that it is transacting with a married

woman as a shareholder, but takes no steps

to get the husband’s consent to the wife’s

acts, is entitled to have the husband made
liable as a contributory ?

This was a petition by the executors of the late
Hugh Wright, planter, Surinam, to have his
name removed from the first part of the list of
contributories of the City of Glasgow Bank, on
which it was placed ‘‘in respect of the holding
of stock of Mrs Frances Wright, his wife,” the
amount of the holding being £306. His name
was not on the register when the bank failed,
but was placed on the list of contributories in the
following circumstances :—

Mr Wright was married in 1847 to Miss
Frances M‘Leod. Shortly after his marriage
he left for Surinam, where he resided till
his death, returning to this country only for
oocasional visits. He became a naturalised
subject of the Kingdom of the Netherlands, and
was domiciled at Paramaribo, in Surinam. Mrs

‘Wright never went to Surinam, but continued to
reside in this country. She was a daughter of
Mr Hugh M‘Leod, who was also domiciled in
Surinam, where he died in the year 1843, and
under whose will or settlement she was entitled
to a provision of £3000, which had been paid to
her prior to the date of her marriage. In her
father’s will there was no exclusion of the jus
maritt or right of administration of any husband
she might marry ; and there was no antenuptial
contract of marriage between her and Mr Wright;
but it was admitted that after he left for Surinam
Mr Wright ¢“did not intromit or interfere with
the means to which, prior to her marriage, his
wife had succeeded under her father’s settlement,
but allowed her to deal with the same and the
income thereof as she saw fit. With part thereof
she erected a house in Blackford Road, Edin-
burgh, the title to which was taken to herself in
liferent, exclusive of her husband’s jus mariti
and right of administration, and to her children,
born or to be born (certain children then existing
being®named) in fee, but with a reserved power
of sale to herself, which power she exercised in
1877, her husband, at the request of the pur-
chaser, concurring in signing the disposition in
favour of the purchaser, and the price being re-
ceived by her, and expended partly in the erection
of another house, and partly in paying the first
call upon the City of Glasgow Bank stock after
mentioned.”

It was further admitted ¢ that in the year 1850
the petitioner Mrs Wright, without the knowledge
of her husband, and during his absence in
Surinam, purchased from Mr Samuel Easton, of
No. 16 Montrose Street, Glasgow, twenty-four
shares of £10 each of the capital stock of the
said bank, and paid for the same out of the
money which had been left to her by her father,
and that she was thereafter entered as proprie-
trix of the said shares in the books of the bank in
the following terms:—‘Mrs Frances M‘Leod or
‘Wright, residing in Edinburgh, wife of Hugh
Wright, planter, Surinam.” That in the year
1851 the said pefitioner, without the knowledge
of her husband, and during his absence in
Surinam, purchased ten additional shares of £10
each of the said capital stock, and paid for the
same out of the money left to her by her father
a8 aforesaid, and the said purchase was thereafter
entered as an additional item in the same account
in the books of the bank.” [The shares of the
bank were in 1860 converted into stock, Mrs
Wright's proportion of stock being £306.] ¢ Mr
‘Wright never interfered with the said stock, and,
except as above mentioned, his name does not ap-
pear on the register of shareholders; and the
dividend-warrants were issued in favour of Mrs
‘Wright alone, and the dividends were paid to her-
self on her own sole receipt, and were used by her
as she saw fit, along with the income of the rest
of the funds that came from her father's estate,
for the maintenance of herself and children, to
which her husband also contributed. Mrs
Wright and her children occupied the house in
Edinburgh mentioned in the petition till it was
sold in 1877.

‘¢ Some years after the date of the second pur-
chase, when Mr Wright was on a visit to this
country, Mrs Wright informed him of the said
purchases of City of Glasgow Bank stock. On
his return to Surinam he wrote condemning in
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the strongest terms, as he had previously done
verbally to her, the investment which she bad
made, and stating that she must abide by it, and
judge for herself as to selling or retaining the
stock, as he would give no advice regarding it
one way or other, Mrs Wright had the said
letter in her possession until the month of June
1879, when in course of perusing it the strong
language in which it was expressed affected her
8o painfully that on the suggestion of one of her
daughters who was present she threw it into the
fire. Mr Wright visited his wife in Scotland
three times after the date of the second purchase
of the gaid stock, the last occasion being
in the year 1874, On the first two of
these occasions Mrs Wright alluded to the
bank stock not oftener than once on the occa-
sion of each visit. Mr Wright was displeased,
and remarked — ‘Have done with that, for I
will take nothing to do with it; I have no-
thing to do with your money; or used words to
that effect. Whenever on these visits to Scot-
land Mrs Wright spoke to her husband about
money matters he made the same observation,
that he had nothing to do with her money. On
Mr Wright's last visit to Scotland in 1874 the
subject of the bank stock was not referred to be-
tween them. Mr Wright did not at any fime
require his wife to realise the said stock, she
made no promise or proposal to do so, and he
took no steps to do so himself.

““Mr Wright died at Surinam on September
26, 1877, leaving a will or deed of settlement
dated September 25, 1877, whereby his wife and
Alexander Stirling, planter, Surinam, were ap-
pointed his executors. The executors have not
made any claim to the City of Glasgow Bank
stock as part of his estate, and did not include it
in the inventory of his estate situated in Scotland.
Mr Stirling, one of the executors, was not aware
of the existence of the said bank stock.”

The transfers and acceptances of the shares
above mentioned were in the following terms :—
(1)—TraNsrER BY SAMUEL EastoN To MRS

WRIGHT.
¢TI, Samuel Easton, of No. 16 Montrose Street,
Glasgow, in consideration of the sum of two
hundred and ninety-seven pounds sterling now
paid to me by Mrs Frances Macleod or Wright,
residing in Edinburgh, wife of Hugh Wright,
planter, Surinam, hereby sell, assign, transfer,
and make over to and in favour of the said
Frances Macleod or Wright, her heirs, executors,
and successors whomsoever, -twenty-four shares
of the capital stock of the City of Glasgow Bank
Company, of ten pounds sterling each, of which
ten pounds sterling have been paid up, with the
whole interests, profits, and dividends that may
arise and become due thereon ; the said Frances
Macleod or Wright by aceeptance hereof being,
in terms of the contract of copartnership of said
bank, subject to all the articles and regulations
of the said company in the same manner as if
she had subsecribed the said contract: And we
consent to the registration hereof in the Books of
Council and Session, &ec. . . .

Samuer EasToNn.”
And the acceptance— ¢‘I, Frapces Macleod or
Wright, above designed, do hereby accept of the
above transfer on the terms and conditions above

mentioned. —In witness whereof, &e. . . .
Frances WricHT.”

(2)—TRANSFER BY ANDREW GILLESPIE TO MRS
‘WBRIGHT.

¢t 1, Andrew Gillespie, accountant, Edinburgh,
in consideration of the sum of one hundred and
twenty-four pounds sterling now paid to me by
Mistress Frances Macleod or Wright, Edinburgh,
hereby sell, assign, transfer, and make over to
and in favour of the said Frances Macleod or
Wright, her heirs, executors, and successors
whomsoever, ten shares of the capital stock of
the City of Glasgow Bank Company, &c. . . .

AND. GILLESPIE.”

And the acceptance—*‘I, Frances Macleod or
Wright, above designed, do hereby accept of the
above transfer on the terms and conditions above
mentioned. —In witness whereof, &c. . . .

, FraNoES M‘LEoD WERIGHT."”

In these circumstances the petitioners main-
tained that they were entitled to have Mr Wright’s
name removed from the list of contributories.
They submitted that ‘¢ he never agreed to become
a member or partner of the said bank, the shares.
in which were bought entirely without his know-
ledge, and Mrs Wright could not legally make him
a partner or shareholder of the bank, or in any
way bind him as such in respect of the said stock,
and did not attempt to do so0.”

The respondents stated that they ¢‘were not
aware when the list of contributories was made
up. that Mr Wright was dead, and his name was
accordingly entered thereon. They are willing to
comply with the prayer of the petition by deleting
his name from the list of contributories, but they
intend to enter the names of the petitioners, his
executors, upon the second part of the said list as
liable in respect of callson the said stock to make
his estate forthcoming in due course of adminis-
tration. The respondents are willing that the
question of the liability of Mr Wright’s estate for
calls in respect of the said stock should be fried
in this petition.”

Argued for the petitioners—Mr Wright gave his
wife no authority to make thisinvestment. 'When
he became aware of the investment he did not re-
pudiate it ; but he was not bound to do so. He
had virtnally given the money to his wife, and
the gift became absolute by his death. Lastly,
the bank chose to contract with Mrs Wright
without having even her husband’s formal con-
sent.

Argued for the respondents—Mr Wright never
agreed to become a shareholder, but when a hus-
band allowed his wife to invest money which was
his, in law her act bound her husband only—
Thomas' case. Mrs Wright had no separate
estate, and consequently had no power of con-
tracting for herself. [Lokp PrESIDENT—Have
you any case apart from the acquiescence inferred
from the husband’s coming to know of the invest-
ment?] Yes. He must be held to have autho-
rised whatever she did, because he left her to deal
with the money as she pleased. The registration
of the wife’s name where she had no separate
estate was just the registration of the husband’s.
[Losp PrEsipENT—But is the acceptance of a
wife valid without her husband’s consent?] The
nullity, if there was one, was cured by the wife
becoming sus juris, and not repudiating.

Authority— Thomas’ case, Jan. 81, 1879, 6 R.
607.

At advising—
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Loprp PresipENT—AS the time when the liquida-
tion commenced, the stock in question was regis-
tered in the name of ‘Mrs Frances M‘Leod or
‘Wright, residingat 13 Blackford Road, Edinburgh,
wife of Hugh Wright, planter, Surinam.” In mak-
ing up the list of contributories the liquidators
inserted in the first part of that list the name of
Hugh Wright, the lady’s husband, and proposed
to make him answerable as a partner for the
amount of stock which stood in the name of
his wife. This proceeded upon misinformation
or ignorance of the true facts, because Mr
Wright had died in September 1877, and what
the liquidators ought to have done, following out
the view which they took of the liabilities of the
parties, was to put his executors upon the sscond
part of the list of contributories, and for the pur-
poses of the question now raised before us that
must be taken as what was in fact done, the petition
being at the instance of the executors of Mr
Wright to have his name removed from the list
of contributories and to exempt his estate from
all liability in respect of these shares.

The transfers which led to the registra-
tion in the terms which I have named above
were, one of them, granted by a petrson of
the name of Easton, ‘‘in consideration of a
sum of £297 now paid to me by Mrs Frances
M‘Leod or Wright, residing in Edinburgh, wife
of Hugh Wright, planter, Surinam,” and the
conveyance was made ‘‘ to and in favour of the
gaid Frances M‘Leod or Wright, her heirs, exe-
cutors, and successors whomsoever.” The other
transference was substantially in the same terms.
At the time when these shares were acquired there
is no doubt that Mrs Wright was a married woman,
the marriage having taken place in 1847, and there
being no antenuptial contract of marriage. The
money which was employed in purchasing these
shares was part of a sum of £3000 which Mrs
Wright had inherited as her fortune, and the con-
tention of the liquidators is that, following the
ordinary rule, as this money necessarily passed to
the husband by the assignation of marriage, the
gtock purchased with that money was his property,
and he was the partner in respect of the shares
purchased,

The circumstances of the case are undoubtedly
very.peculiar. The marriage having taken place
in 1847 in this country, we are informed that Mr
Wright shortly after that time refurned to
Surinam, where he was domiciled and carried on
his business as a planter, that he only returned
to this country after that for occasional visits, and
that Mrs Wright was left in possession of her own
fortune of £3000, and dealt with it entirely as
her own money, and that this was done, not only
with the entire approbation and consent of her
husband, but apparently at his desire. With a
portion of this money she purchased a house, in
which she lived. She afterwards sold that house
and bought another, and with the balance of her
fands she purchased the bank stock in question.
Now, it subsequently came to her husband’s know-
ledge that Mrs Wright had purchased this City
of Glasgow Bank stock, and although he dis-
approved of the purchase he did nothing to undo
what she had done. In these circumstances it
rather appears to me that the important inquiry
is—To whom did the money belong which was in-
vested in this purchase? because if it belonged

to the husband, and he left it in his wife’s hands,

with a full permission to her to invest it in any
way she pleaged, and if he afterwards came to the
knowledge that she had invested it in City of
Glasgow Bank stock, and did nothing to undo what
she had done, it would not be very easy to resist
the conclusion that he is a partner of the bank in
respect of these shares. Undoubtedly, when a
man gives an authority to his wife to invest money
in the purchase of bank shares, she is held to act
a8 his agent, and he is the partner in respect of
the shares so purchased. Now, if a husband leaves
money in the hands of his wife which necessarily
falls to be invested, and gives her no instructions
a8 to the mode of investment, it would be very
difficult to say that she is not thereby constitated
his agent, with a large discretion as to the mode
in which she is to invest the money, and whether
the investment she makes would in all its conse-
quences be binding upon him from the moment
that the investment is made ; it seems at least a
difficult thing to say that after the investment
comes to his knowledge he is not bound by the
consequences of the investment. So that if this
money is to be held and dealt with as money be-
longing to the husband, I see great difficulty in
resisting the conclusion of the liquidators that he
became a partner of the bank in vespect of the
shares bought by his wife. But, on the other hand,
if the money is the wife’s, an entirely opposite re-
sult would follow; because if the money belonged
to her, and she invested it in her own name with-
out the assent of her husband—without his being
a party to the transfer or the registration—then I
rather apprehend the cases would apply in which
we have held that a woman holding bank stock
as her separate estate is a partner of the bank in
respect of the shares she buys.

Now, that raises a somewhat difficult question,
To whom did this money belong? I think it
must have belonged to the husband, unless he
made a gift of it to his wife, because the assigna.
tion of marriage operates ipso jure. It requires
no act upon the part of the husband to reduce the
wife's fortune into his possession if it be move-
able estate, but the marriage itself operates the
transference, and he becomes just as much the
owner of his wife’s fortune, if it be personal
estate, after the marriage as she was before. And
therefore I rather think that the only question
is, whether this money was the subject of a
donation by the husband to the wife? If
it were a donation, it no doubt remained re-
vocable, and so long as he lived he could
have revoked it, and if he became insolvent his
creditors might have attached the money, be-
cause the donation was revocable ; but if it was a
donation, then his death in 1877 put an end to
the power of revocation, and the donation became
absolute. Now, there is no deed of gift here—
there is no writing on the subject,—but it does
not require writing to make a dounation of moveable
estate between ordinary parties standing in any
ordinary relation towards one another, and I am
not aware that. the rule is different as applicable
to donations between husband and wife. I think
there may be a donation between husband and
wife constituted and proved without writing; and
therefore we inquire whether the circumstances
of the present case, as we have them particularly -
discloged in the minute of admissions, are suffi-
cient to lead us to the conclusion that such a
donation was made. There is no doubt that Mr
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Wright never touched this money in any way, and !

that from the day of his marriage he seems to
have resolved that he would have nothing to do
with it. What his precise motive was, or what
the feeling was, which led him to take that course
we have no means of knowing, but we have it
admitted that he did not intromit with the means
to which his wife had succeeded under her father’s
settlement, but allowed her to deal with the same
or any part thereof as she saw fit. Then we are
told that the way in which she dealt with it was
to convert a considerable part of it into heritage;
ghe bought a house. Heritage in her person did
not belong to her husband of course. The mere
conversion of a portion of her money into herit-
age would not prevent her husband from reclaim-
ing it if he had not made a gift of it to her. But
then we have a piece of evidence, so to speak, or
perhaps, more accurately speaking, we have an
important fact in the history of this money
immediately following that conversion of the
money into heritage, and that is the sale of the
heritage. In the conveyance which she took to
the house which she bought, she settled it upon
herself, exclusive of her husband’s jus marit; and
right of administration, and upon her children in
fee, and there were then existing children who
were named in the deed, and she also reserved to
herself a power of sale notwithstanding the
gettlement of the fee to the children. Now, that
power of sale she afterwards exercised, butf the
purchaser had a seruple about taking a disposition
from her without the consent of her husband,
knowing that she was a married woman, and
accordingly his consent was obtained, and Mr
Wright executed that deed of counveyance to
the purchaser from his wife, not as the pro-
prietor of the subject—not as having himself any
right’in the subject of any kind-—but merely as a
consenter to his wife's act—in short, as her ad-
ministrator-in-law. He thereby recognised his
wife's full right of property in the house which
she had bought, and made it apparent to the pur-
chaser, and to everybody else concerned or who
should come to a knowledge of the fact, that he
considered this house and dealt with it as being
the property of his wife. Now, that house
represented & very conmsiderable portion of his
wife’s fortune, which had come to her as moveable
property and had thus been converted into herit-
age. Then there was another house built by Mrs
Wright, and I presume—although it is not very
distinctly stated—that the titles were taken in
the same way to that new house, and the price
which she paid for that house was the price which
she had received for the house she had sold ; so
that in all these transactions she dealt with the
property which had come to her by succession, so
far as the value of these houses was concerned, as
her own undoubted property, and that with the
full knowledge and approbation of her husband.
Now, the balance was what was invested in
City of Glasgow Bank stock, and this was done in
the year 1850 as regards the first portion of it, and
it is admitted that the investment was made
entirely without the knowledge of her husband.
She bought the shares, registered them—as we
have seen—in her own name, and the dividend
warrants were issued in her name only. The
dividends were paid to herself, on her own sole
receipt, and were applied in the maintenance of
her family. After a time Mr Wright was made

aware of this investment also. Hehad been guite
aware of the former investments in house property,
but some years after the date of the second
purchase of stock, when he was on a visit to this
country, we are told that Mrs Wright informed
him of the purchases of the City of Glasgow Bank
stock. On his return to Surinam he wrote con-
demning in the strongest terms, as he had pre-
viously done verbally to her, the investment
which she had made, and stating that she must
abide by it and judge for herself as to selling or
retaining the stock, as he would give no advice
regarding it one way or other. And then we are
told further that Mr Wright visited his wife three
times after the date of the second purchase, the
last occasion being in the year 1874, On the
first two of these occasions Mrs Wright alluded
to the bank stock not oftener than once on the
occasion of each visit. Mr Wright was displeased,
and remarked—** Have done with that, for I will
take nothing to do with it ; I have nothing to do
with your money ;” and whenever on these visits
to Scotland Mrs Wright spoke to her husband
about money matters he made the same observa-
tion-—that he had nothing to do with her money—
and the subject of the bank stock was not again
referred to.

Now, taking these circumstances, regarding the
bank stock in perticular, along with the other
facts that I have referred to connected with the
investment of the money in house property, I
think it is not by any means a startling inference
to say that as in a question between Mr and Mrs
‘Wright he had really made a gift to her of the
£3000 which she had inherited from her father,
Of course, as I said before, this was revocable,
and he might have revoked it at any time during
his life, and of course it would not have been
binding as against creditors, but the question is,
whether the man being now dead, it was not his
firm intention, as expressed in these passages
which I have just read, that this money should
be hers—that -it should not form part of his
estate—that it should not be carried by his will to
his executors—but that the provisions in his will -
which he left behind him in favour of his wife
should be something quite separate from and in-
dependent of that gift which he had made during
his lifetime. That is the conclusion at which
upon a full consideration of the circumstances
I have arrived—not altogether without difficulty
certainly, because it raises very peculiar circum-
stances ; but I think the true inference from the
facts which we have before us is that this £3000
was gifted by the husband to the wife, and that
that gift was confirmed and made absolute by the
husband’s death in 1877. That being so, I cannot
say I think Mr Wright ever became a partner of the
bank. No doubt if he had revoked the gift and
let these shares stand registered as they were, the
result might have been very different. . If he had
not parted with the shares and undone what his
wife had done, he might have made himself a
partner of the bank. But then he never did re-
voke the gift, and consequently no such effect
can be operated. I am therefere for granting
the prayer of this petition.

Lorp Deas—The ground upon which the liqui-
dators claim to put the name of Mr Wright or
Mr Wright's executors upon the list of contribu-
tories is that Mrs Wright in purchasing and hold-
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ing these shares acted as his agent. That is the
foundation of the claim made by the liquidators.
Now, if the money with which the purchase was
made was the husband’s, and he, knowing of that
purchase, allowed it to stand as it did in the books
of the bank, there certainly would arise an impor-
tant question, whether he did not thereby become
liable as a partner of the bank? On the other hand,
if the money never was his, or if it had ceased
to be his, I do not see that there is any ground
whatever of liability against him. A very material
question, therefore, in the outset is, whether the
money was his or hers? She succeeded to this
money before the marriage, upon her father's
death in 1843, and we must assume upon the
admitted facts that she then got possession of the'
money and held possession of it at the time of
the marriage. We must also assume, I think, in
the state of the admitted facts, thay at the time
of the marriage Mr Wright knew that she had
this money. It is not at all likely that a man
would marry a wife who had £3000 at her own
command without satisfying himself whether she
had got it into her possession or not. I therefore
- assume that from the time of the marriage down-
wards Mr Wright knew she had got this money,
and that it stood, not in his name, but in hers.
Well, if a man can make a gift of money to his
wife, revocable it may be—if he can make her a
gift after marriage at all,—I think it is very clear
that he may make the gift by allowing the money
to stand for years in her separate name, disclaim-
ing all poweroverit, and bysaying, as it is admitted
here that Mr Wright said over and over again, that
he had never touched it, and never would touch it,
and that he considered it to be her separate estate.
It was not essential that the gift should be a
written one. It might be very important to have
had written evidence that there was a gift, but the
gift may be proved otherwise than by writing.
Most assuredly facts and circumstances may be
taken into acecount, and here the facts and cir-
cumstances admitted in the paper of admissions
now before us seem to me inconsistent with any
other supposition than that of gift. To insist that
a sum of money should remain hers was just as
good a way of making a gift as if he had first as-
serted power over the money and then given it to
her. The one is even more distinet than the other.
Well, then, she was allowed to invest it, and she
did invest a portion of it in the purchase of these
shares. In consequence of his not having inter-
fered with it, and it being quite understood that he
would not interfere with it, he made no inquiry
as to what she had done with it. He became
aware, however, some years after 1851 that part of
it had been invested in City of Glasgow Bank stock,
and all he did then was to intimate distinctly that
it was not upon his responsibility, because he had
nothing to do with it, meaning plainly that he
had made it over to his wife. There cannot be any
other inference. The precise date of making the
purchase of the Blackford property is not stated.
‘When she took the title to that property to herself
in liferent and her children nominatim in fee, ex-
clusive of her husband’s administration and jus
mariti, that was an assertion upon her part that
the money was hers—an acceptance of the money
as hers—and that was acquiesced in by the husband
likewise. But the strongest thing of all, in my
mind, as evidence of gift, is what took place in
1877, when that property was sold. We have not
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got the disposition granted when it was sold.
but it is admitted that it bore to be with the
consent of her husband as her administrator-in-
law. How could he become a party to a formal
deed as her administrator-in-law if the money
was not hers? The thing would have been
absurd upon the face of it, and when he
signed that deed as her administrator-in-law
he thereby formally announced that any right
or interest he might have claimed in the
property had been parted with to her and that
the money and property she possessed were
out-and-out hers. I do not see how we can re-
quire better evidence than that. But we have
what I think material likewise, that—though
the bank knew quite well that she was a married
woman,—though she was designed in the trans-
fer as a married woman,—they never required
the husband to become a party to the purchase
or to the holding of these shares. They did not
require that anything should be upon the face of
the register—and there is nothing upon the face
of the register at this moment—to show that
either in a question with themselves or with the
public he became a partner of the bank. There
is no written evidence the public could have
looked to as showing that she was acting as
agent for him, and that he was the partner, and
when we look beyond that everything is the other
way. In my opinion, it is very clear that the
wife alone was the shareholder, and that the hus-
band had nothing to do with the transfer or the
way in which it was carried out.

Lorp Mure—In this case, as I understand the
admissions, the bank from the year 1850 accepted
and dealt with Mrs Wright as the only partner
in respect of these shares. The shares were
purchased by herself during the absence of
her husbard in Surinam, and it is matter of dis-
tinet admission that the purchase was made with-
out Mr Wright having any knowledge of the
matter at all. The transfers were made out in
Mrs Wright’s favour. In one she is described as
the wife of a gentleman in Surinam, and in the
other there is no description of her husband at all,
and from that period down to 1878 the dividends
are paid to Mrs Wright, and those dividends are
discharged by her. Therefore, as in a question
with the bank, they accepted her as the sole
partner of the concern as regards these shares.

Now, that being so, if these shares were bought
with the separate estate of Mrs Wright, she was
entitled to be held the sole partner of the bank,
and she was the sole partner. That was decided
in the case of Biggart, 6 R. 470. Therefore, as
your Lordship has said, the question is—To whom
did the money belong? Now, it was originally
Mrs Wright’'s. It was a small part of £3000
to which she had succeeded from her father,
and which she possessed at the time of the
marriage. There is no deed of gift by the hus-
band to the wife, but I agree with your Lord-
ships in thinking that a donation of money of
this sort does not require a deed of gift in writ-
ing if the facts and circumstances connected
with the administration of the money show clearly
that the husband had made it over to his wife
and allowed her to use it as her own separate
estate. If Mr Wright had been alive, I think his
parole testimony would have been admissible to

| tell what his intentions were, and why he allowed
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his wife to deal with that money. He never
interfered with her in the management of it dur-
ing the 30 years between the date of the marriage
and the failure of the bank. The very first act
she does is to acquire a house with the greater
part of the money—for the house she acquired
could not have been bought for less than two-
thirds of it—and she takes the titles to that house
exclusive of her husband's jus mariti and right
of administration, and resides in that house until
she disposes of it in 1877 with the consent of
her husband, who, whatever his knowledge may
have been of the terms of the title at the date of
the purchase, must be assumed, from the date
of his putting his name to the deed by wbich the
house was conveyed to the purchaser, to have
known and to have acquiesced in his wife's hav-
ing taken the title in bher own name to the
exclusion of his jus mariti. Therefore I think
we have distinct evidence there that Mr Wright
knew and acquiesced in the fact that the house
was taken exclusive of his jus mariti, and approved
of that being done. Now, that was done before

the acquisition of the bank stock, and the bank

stock was acquired in 1850. Well, the question
comes to be, when the bank stock was acquired
with the rest of the money, whose was that
money ? Now, the first inference I draw from the
fact of the house being bought with the greater
part of the money and taken in Mrs Wright’s name,
is, that Mr Wright believed that she had her
money at her own disposal in the one case—she
unquestionably had in the other. Then heallows
her for all that period of time to deal with the
money as her own. The inference is, that as he
had given her the large proportion of the money
with which the house was bought, he had given
Lier the rest. Then he was no doubt made aware
some time after the purchase of the bank stock
that she had purchased it, and he expresses his en-
tire disapprobation of it, and advises her to get
quit of it, and leaves her to get quit of it or not
as she likes. Now, why did he do that? Because
he knew well as a man of business that the hold-
ing of stock of that description was a perilous
matter, and might involve not only the loss of
the shares but the loss of the whole fortune of
the party who held the shares. That being the
foundation of his opinion as to the propriety of
Mrs Wright holding the shares, if he had thought

that the shares were bought with his money, the

inference is that he would bhave sold them and
got quit of them. But instead of that he turns
round and says—*‘ It is your doing; you bought
them with your own money that I allowed you to
keep and deal with as you liked; and I will not
interfere with you ”—that is to say, he repudiates
baving anything to do with the shares because
they were bought with money he had given to
her. That is the only inference I can draw from
the strong terms in which he repudiates the
whole transaction.

In these circumstances I think the pre-
sumptions, upon the whole, are irresistible that
the balance of the money after paying the
price of the house which was bought was given
to Mrs Wright and allowed to be used by
her as she chose as her own separate estate;
and if that be the fair inference from all that
took place, then it is beyond question that she is
the only partner of the bank in respect of those
shares, and that the names of Mr Wright's

executors should be removed from the list of
contributories.

Lorp SmaND — Throughout the argument I
thought this a clear case, and I remain of that
opinion, I think the bank have failed to show
any reason for putting the name of Mr Wright
or his executors upon the list of contribu-
tories. The stock stood in the name of Mrs
Wright alone when the liquidation began, and
the question to be determined is, whether that
being so, the liquidators are entitled to put
ou the list of coutributories the names of the
executors of Mr Wright, her husband ? That
question appears to me to turn upon the view the
Court takes as to the property of this stock, and
that again involves the question—To whom did
the money to which Mrs Wright succeeded
through her father belong? I do not mean to go
over the evidence on that point, which has been,
I think, pretty fully gone over by your Lord-
ships. There is no doubt that donation may
be proved by parole, and that whether it be
a donation to a wife or anyone else; and

when I look at the fact that Mr Wright for -

thirty years, from 1847 to 1877, declined to in-
terfere with the £3000 which his wife had as her
own at the time of her marriage—was a party
to her investing that money in her own name,
and taking the title to the heritable property so
that she could dispose of it without his signature
at all—and that in reference to the investment of
the money he would have nothing to do with it,
and repeatedly told his wife that he would have no
concern with her money—I think it is clear he
made a donation to her, and therefore that if
his trustees or executors upon his death had
made any claim to money, or investments in
which it was placed, they would have entirely
failed in their claim. That being so, a question
might have arisen, if during the husband’s life it
had been proposed to hold him liable as a partner—
for though the money was given as a donation, he
still had the control of it, having & power to
revoke — it might have been maintained by
the bank that as he knew of this investment, and
had the power of revoking his donation and
recalling what he had done, and yet allowed the
money to stand as it did, the bank was entitled
to get behind the register and hold him respon-
sible as a partner. I say that might have been
maintained, but I think it would have been at
least a case of extreme difficulty on the part of
the bank. It appears to me, however, unneces-
sary to express any opinion on that question, be-
cause this case in its circumstances is, I think,
quite clear. Mr Wright died in October 1877.
From that time the gift he had made of this
money was irrevocable, and the result was that
this stock, the title to which stood in Mrs
Wright’s name, became hers in property with an
indefeasible right. You have therefore a com-
bination from that time onwards of property and
title in this stock in Mrs Wright, and Mrs Wright’s
name alone upon the register. In these circum-
stances I cannot see any ground upon which the
bank can go behind their own register, on which
they have the name of the proprietor of this stock,
to get at the executors of the husband, who have
neither title nor property in it; and upon that
ground I think the petitioners are entitled to
succeed in their application.
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The Court granted the prayer of the petition,
with expenses.

Counsel for Petitioners — Trayner — Pearson.
Agent—dJohn T. Mowbray, W.S.

Counsel for the Liquidators— Kinnear—Balfour
—Asher—Lorimer. Agents—Davidson & Syme,
W.S.

Saturday, January 24.

SECOND DIVISION.
[Lord Curriehill, Ordinary.
PARKS ¥U. ALLIANCE HERITABLE SECURITY
COMPANY (LIMITED).

Sale— Debtor and Creditor—Sale by Creditor in
virtue of an Ex facie Absolute Disposition—
Articles of Roup.

A heritable creditor holding, ¢nter alic, an
ex fucie absolute disposition of his debtor’s
property, qualified by a back-letter, sold the
property upon ten days’ notice, which in
terms of his security he was entitled to do in
a certain event which happened. The debtor
brought a reduction of the sale, on the
grounds, inter alia, that the creditor only
held on a security title, and had failed to
give him due notice of the sale, or to
advertise it sufficiently in accordance with
usage; and further, that the articles of
roup were unfair in their conditions, and
prejudicial to his interests. The Court Aeld
(1) that the creditor, holding under an ez facie
absolute dispositiou, and there being no
stipulation for any formality in connection
with the sale, except the notice which was
given, was entitled to sell as if he were abso-
Iute proprietor; and (2) that though the
articles of roup were in some respects open
to objection, there was no such defect as
entitled the debtor to the remedy he sought
—it being observed that an action of damages
was still open to him.

Observations (per curiam) on the distinetion
to be drawn between the cases where a credi-
tor holds on an ex fucie absolute disposition,
and where he holds merely under a bond and
disposition in security with a power of sale,

Observations upon the requisites of articles
of roup; and opinion that where a Heritable
Security Company was selling certain pro-
perty in the execution of its business, it was
not necessary that the articles of roup should
be authenticated by the company seal or by
the signatures of the directors.

The pursuers in this action were formerly pro-

prietors of certain heritable property in Glasgow,

having acquired it from their father Gavin Park
by disposition dated June 30, 1876. In view of
building operations which they contemplated upon
that property, they obtained from the defenders,
the Alliance Heritable Security Company, a loan of
£7000, The following deeds were granted by the
pursuers in security—(1) a disposition ex facie
absolute, dated November 8, 1876, on which the
defenders were infeft on November 4. 'This dis-
position, inter alia, provided and declared that

‘

the defenders should bave all the rights of absc-
lute proprietors in and over the said subjects
so long as any part of the said loan of £7000, or
of any further advance, and interest and disburse-
ments, should remain unpaid, and that in the
event of the pursuers allowing a full half-year’s
payment of £425, 5s., or any part thereof, to re-
main unpaid for fourteen days after the date when
the same should respectively fall due and be pay-
able—which, in the option of the defenders,
should constitute a default within the meaning of
the bond—it should be lawful to and in the power
of the defenders, on giving to the pursuers ten
days’ previous intimation in writing under the
hahds of their managers or secretaries, or one of
them, to be in their option delivered personally
to the pursuers or transmitted by post to their
address as given in the bond, without any other

¢ or further intimation or process of law whatever,

to sell the said subjects or any part thereof, *‘ and
that either by public roup or private bargain, and
with or without advertising, and at such time or
times and place or places, and in such lot or lots,
all as the said company or their foresaids shall
think proper, and to grant a disposition thereof in
favour of the purchaser or purchasers thereof,
binding us or our foresaids in absolute warran-
dice; which dispositions and all other deeds or
conveyances by the said company or their fore-
saids, alone, in favour of the purchaser or pur-
chasers, shall be good and sufficient to the grantee
or grantees, without any consent of us or our
foresaids.” (2) A back-letter by the company
reciting that the conveyance was in security of an
advance of £7000. (3) A bond by the pursuers
for said sum, repayable by 24 instalments of £425,
58. on the 15th May and 11th November of each
year, and providing that in .the event of default
the company should have all the rights of abso-
lute proprietors, and be entitled on ten days’
previous notice to enter into possession and sell
the property. (4) A back-letter by Messrs J. &
W. Pollard, stating that £5750 of said loan had
been handed to them by the pursuers on deposit
accounts for the purpose (1) of being applied
with the interest thereof, when the company
should think it expedient, in or towards dis-
charging incumbrances affecting the subjects ;
(2) of paying instalments due on the buildings,
as the buildings on the ground went on; and (38)
that in the event of the pursuers failing to finish
the buildings to the satisfaction of the company’s
valuator, the money in its hands should be
applied in such a way as the company might think
proper, towards the completion of the buildings
or in repayment of the advance.

The buildings were proceeded with, and were
alleged by the pursuers to be finished and worth
£9350 ; the defenders averred that the buildings
were only imperfectly finished, and not worth
nearly so much. -

The pursuers failed to pay the instalment of
£425, 58, due at Whitsunday 1878, and notice was
sent to them on 31st May that the property would
be advertised for sale. Further notice was sent
on 11th June that the property would be sold in
ten days, and on 31st July the property was
exposed for sale by public roup at the upset price
of £7000, and after some competition was sold
for £7400 to George Mackenzie, coalmaster,
Glasgow, who, however, afterwards brought an
action to have it found that the sale could not be



