Aud v, Mey & Auotter, | e Seottish Law Reporter.— Vol. X VILI,

313

if the defendant could in the result, by the
exercise of ordinary care and diligence, have
avoided the mischief which happened, the
plaintifi’s negligence will not excuse him.— Red-
lay v. L. and N.-W. Railway Co., Dec. 1, 1876,
H. of L., L.R. 1 App. Ca. 754.”

The defenders appealed to the Court of Session.

Authorities—Redlay v. L. and N.- W. Railway
Co., Dec. 1, 1876, L.R. 1 App. Ca. 754 ; Davis
v. Maur, 1842, 10 M. and W. 546; Clark v.
Petrie, June 19, 1879, 6 R. 1076 ; Grant v. Cale-
donian Railway Co., Dec. 10, 1870, 9 Macph.
258 ; King v. North British Railway Co., Oct,
29, 1874, 12 Scot. Law Rep. 53; Galloway v.
King, June 11, 1872, 10 Macph, 788 ; Aberdeen
Comanercial Co. v. Jackson, Oct. 16, 1873, 1 R.
25; Campbell v. Ord and Maddison, Nov, 5,
1873, 1 R. 149.

At advising—

Lorp PzespEnT.—This case, like every other
of the same class, is attended with some difficulty,
because of the variety in the evidence given,
arising in a great measure from the points of
view from which the different witnesses saw the
occurrence, and from the accuracy of observation
of some witnesses as compared with the inaccuracy
of others. I have always found that when the
question is as to what happened on a particular
oceagion] the best witnesses are boys and girls,
Their eyes are generally open, and they are not
thinking of other things, and they are not talk-
ing to their neighbours. Everyone who has had
experience in the Criminal Courts must know
that when the question is as to what occurred at
a particular place and time the best evidence is
often given by boys and girls. Now, I think that
here the evidence of the boys is quite reliable,
and amounts to this, that Thomas Auld was not
on the omnibus, but was on the road, running
after it in order to get on it if he could. Now
the question which that state of facts presents is
this, What was the duty of the driver of the
gsecond omnibus in these circumstances? It is
extremely vexatious and provoking for drivers of
all kinds that children should get in their way.
But I am afraid that it is part of the disposition
of boys and girls to get in the way of carriages,
and that is just a fact in the history of young
people which must be taken into aceount in deal-
ing with the question of the duty of drivers.
Drivers must take account of this disposition as
an incident inseparable from their occupation.
The question is, whether this driver followed his
duty in respect of these children, or whether he
failed in his duty? Now, my opinion is that he
failed in his duty. "The result of the whole
evidence is that he was too near the other omni-
bus, If he had been twenty or thirty yards
further back this accident would not or might
not have happened. If it had happened, it would
have happened in a different way. The boy is
said to have stumbled over a stone and fallen,
However that may be, he did fall, and it was
impossible for the driver to pull up the horses,
even with the agsistance of the passengers beside
him, before the wheels passed over the boy.
That proves that he was too near, I do not
think that the accident could have happened
unless he had been too near.

That is the simple view I take of the case, and
1 do not adopt the views of the Sheriff as to con-

tributory negligence, for I do not think the case
involves a question of contributory negligence at
all.

Lorp Mure and Loep RUTHERFURD CLARK con-
curred.

Lorp Deas and Lorp SHAND were absent.

The Court refused the appeal.

Counsel for Appellants (Defenders) +~ Keir.
Agent—R. C. Gray, 8.8.C.

Couusel for Respondent (Pursuer)—Robertson
—C. N, Johnston. Agents—Pearson, Robertson,
& Finlay, W.S.

Friday, February 18.

FIRST DIVISION.
[Lord Rutherfurd Clark, Ordinary.

MAGISTRATES OF LEITH ¢. LENNON.

Process— Expenses— General Police and Improve -
ment (Scotland) Act 1862, secs. 84, 87, 89, 92
—Notice.

The magistrates of a burgh sued L. for
£34 as the amount of assessments due by her
under the General Police and Improvement
Act 1862, in respect of subjects belonging to
her in the burgh. L. lodged defences, in
which she stated that prior to the raising of
the action no dermand had been made for, or
notice given of, the assessments now sued for,
and tendered £25 in full of all claims. This
tender the pursuers judicially accepted. Held
(rev. Lord Rutherfurd Clark, Ordinary, who
decerned against the defender for expenses)
that in the circumstances, the pursuers hav-
ing failed to instruct that they had given any
notice to defender, or made any extra-judi-
cial demand, must pay the expenses of the
action which they had raised.

The Magistrates and Council of the Burghot Leith,
as coming in room and place of the Commissioners
of Police in and for said burgh, sued Mrs Eleanor
Boylan or Lennon for £34, 6s. 8d., as the amount
of certain assessments alleged to be due by her
under the General Police and Improvement
(Scotland) Act 1862, in respect of certain pre-
mises in Leith belonging to her. A detailed
account of said assessments stating the particu-
lar ifems,was produced along with the summons.

The pursuers averred—*‘The defender is thus
due to the pursuers the sum of £34, 6s. 8d., con-
form to said account ; and though the defender
has been repeatedly desired and required to make
payment thereof to the pursuers, yet she refuses
or delays to do so, and has thus rendered the
present action necessary.”

This the defender deried, and averred—*‘ The
present summons is the first and only demand
that has been made on the defender, and refer-
ence is made, to the statement of facts for her.
No account embracing the sums now sued for
was ever served upon the defender. She has
been left wholly ignorant of the details of the
claim now made ageinst her, and of its grounds,

The third article of the defender’s statement of
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facts was as follows:—*The defender believes
that part of the sum sued for may be due. She
does not dispute liability for the assessment upon
houses when the rents are under £4, and has
paid that assessment without objection for the
last ten years, and would have done so last year
had she been asked for it. She had no notice
that she was to be charged for the assessment
upon weekly tenants. Had she got notice to this
effect she might have recovered it from the
tenants, but in so far as she is concerned it is
now irrecoverable. The pursuers may have re-
covered il from the tenants, or may still do so.
No proprietor in Leith is assessed upon rents
paid weekly, nor was it ever proposed to assess
the defender until this action was raised. -Under
reservation of all her pleas, she hereby tenders
£25 as in full of the assessments sued for, leav-
ing the question of expenses to the determination
of the Court. She is ready to consign this sum
if desired.”

The defender pleaded—** The defender being
willing to pay the assessments truly due by her,
on demand being made for them, and on an
account rendered showing details, the present
action was premature and unnecessary, and
ought to be dismissed with expenses. The de-
fender ought to be found entitled to expenses, in
respect that (1) the sum tendered is more than is

really due, and (2) that no litigation would have _

been required had the pursuers rendered an
account and afforded reasonable information re-
garding their claim.”

The record was closed on 19th October 1880,
and on 21st October a minute for the pursuers
was lodged by which they accepted the defender’s
tender of £25.

On 29th October the Lord Ordinary (RuTHER-
¥URD CLARK), in respect of the tender and of the
minute, decerned against the defender for £25,
and found her liable in expenses,

There was, before this interlocutor was pro-
nounced, laid before his Lordship certain corre-
spondence that had passed between the pursuer
Clunes and the defender’s son, the tenor of
which is adverted to in the opinion of the Lord
President.

The defender reclaimed against the finding as
to expenses.

At advising—

Lorp PrEsSIDENT—This is merely a question of
expenses, but is somewhat more important than
such questions generally are, for it affects in
some degree the procedure under section 84, and
the other sections of the General Police and
Improvement Act of 1862. We have therefore
taken time to look into it and to ascertain which
of the parties really is in fault. The action con-
cludes for payment of £34, 6s. 8d. as the amount
of certain assessments said to be due by the de-
fender in respect of properties belonging to her
which are let for periods shorter than a year, and
of certain other properties which are let at rents
under £4 per annum. Now, in the case of pro-
perty where the rent is under £4, the owner alone is
assessable ; where the subjects are let for periods
shorter than a year the collector has the option
of assessing the owner or occupier. The aggre-
gate sum bere sued for is the amount due, or
said to be due, by the defender in respect of a
number of different properties in one or other of

|

these situations. When defences to this sum-
mons were lodged the defender alleged, in answer
to the pursuer’s general averment of resting-
owing, that ‘‘the present summons is the first
and only demand that has been made on the
defender, and reference is made to the statement
of facts for her. No account embracing the
sums now sued for was ever served upon the
defender. She has been left wholly ignorant of
the details of the claim now made against her,
and of its grounds.” And in her statement
of facts there was the following averment:—
““The defender believes that part of the sum
now sued for may be due. She does not dis-
pute liability for the assessment upon houses
when the rents are under £4, and has paid that
assessment without objection for the last ten
years, and would have done so last year had she
been asked for it. She bhad no notice that she
was to be charged for the assessment upon weekly
tenants. Had she got notice to this effect she
might have recovered it from the tenants, but in
so far as she is concerned it is now irrecoverable.
The pursuers may have recovered it from the
tenants, or may still do so. No proprietor in
Leith is assessed upon rents paid weekly, nor was
it ever proposed to assess the defender until this
action was raised. Under reservation of all her
pleas she hereby tenders £25 as in full of the
assessments sued for, leaving the question of
expenses to the determination of the Court. She
is ready to consign this sum if desired.” Now,
this tender was accepted by the pursuers; and
therefore, so far as the main conclusion of the
summons was concerned, the action was at an
end. But the question of expenses remained for
the determination of the Court; and that
must obviously depend on whether or not
this action was raised after due and proper notice
to the defender that she was due to the pursuers
the sum sued for. In the circumstances I think
it was the plain duty of fthe pursuers, before
closing their record, to meet the defender’s very
pointed allegation of want of notice. But they
have offered no proof that notice was given; we
have only some letters, which do not amount in
my opinion to any notice at all. The corre-
spondence begins by the collector asking Mrs
Lennon to make a return of her actual rents.
There is no authority in the statute for such a
demand. The Commissioners of Police are to
take the valuation roll, and from that roll they
are directed (section 91) to make up a roll or
book of the assessments; and on that roll or
book the charge on each taxpayer is to be made.
There is no room in the statute for a requisition,
such as here seems to have been made on Mrs
Lennon, to make a return of her actual rents. She
declined to do so, and the letters which follow are
all about that; there is not a word as to the
amount of the assessment. As the case stands, I
must take it for granted that there never was any
demand made upon her for any specified sum as
the amount alleged to be due by her to the pur-
suers by way of assessment. That being so, is the
present claim justified by the Act of Parliament ?
We were told in the course of the pursuers’ argu-
ment that the Act has no provision requiring any
notice of the amount of these assessments to be
served on or left with the owner or occupier.
But I cannot assent to that view, for I think the
924 section clearly expresses the contrary. Where
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any person refuses to pay any assessment, it is
enacted that ¢ the collector may make an attesta-
tion in writing setting forth that the said person
has failed to pay such assessment, or any portion
thereof, notwithstanding the same has been de-
manded from him by the said collector by a
printed notice delivered to or left for him on the
premises in respect of which such assessment is
made ; and such attestation being made, it shall
be lawful for the collector to make application to
the Sheriff, or to any one of the magistrates of
police or other magistrates of the burgh, who
upon such application, and production therewith
of such attestation, shall grant summary war-
rant ; ” and so forth. Now, no doubt the printed
notice there referred to is mentioned only in
reference to the application for a summary war-
rant; but I think it is assumed in that enactment
that a notice has been served before any steps
are taken for recovering the assessment. It is
said, however, that the after part of the clause,
which provides that ‘‘nothing herein contained
shall prejudice the right of the collector at any
time after the said assessment shall be payable
to prosecute . . . . by any other legal form of
proceedings,” makes no provision for service of
such a notice. But it would be an extraordinary
contention to hold that it is required in one
instance and not in the other. I think it is all
the other way. Every action for recovery of a
debt is necessarily preceded by a demand. No
man raises an action for payment of an account
which he bas not rendered. This is so in every
case of the kind, and the summons bears, as part
of the final averment, that the pursuer has fre-
quently desired and required payment of his debt
in vain. And this action having been brought
into Court without such previous demand is the
cause of this litigation, for I think we are bound
to ‘assume that the pursuers’ demand for £34,
6s..8d. would have been met extra-judicially, as it
has been met judicially, by an offer of £25, and
that the collector would have accepted that offer,
as he has now done. I am therefore of opinion
that the whole expense of raising this action has
been caused by the failure of the collector to
demand payment of this sum of £34, 6s. 8d.
before bringing his summons into Court.

Lozrp MurE concurred.

Lorp Suanp—The record in this action was
closed on 19th October 1880, and on the 21st a
minute accepting defender’s tender was put in by
the pursuers. At that time, therefore, the par-
ties certainly bad no further litigation in view,
and the whole subsequent dispute has been about
expenses. In addition to the passages from the
record referred to by your Lordship, I find the
defender pleads—*‘ The defender being willing to
pay the assessments truly due by her, on demand
being made for them, and on an account ren-
dered showing details, the present action was
premature and uunnecessary, and ought to be dis-
missed with expenses. The defender ought to
be found entitled to expenses, in respect that (1)
the sum tendered is more than is really due, and
(2) that no litigation would have been required
bad the pursuers rendered an account and
afforded reasonable information regarding their
claim.” Now, agreeing with your Lordship, I can-
not doubt that the question of expenses having

been thus raised, and the action instituted with-
out an extra-judicial demand for payment, the
pursuers ought to have met the defender’s allega-
tion of want of notice in 'some way, and that it
is not met by their general statement that ‘¢ the
defender has been repeatedly desired and required
to make payment.” And though this ought to
have been done upon-record, yet I think the pur-
suers were not precluded from stating anything
of the sort at the discussion. But what has hap-
pened here? The defender says she had no
notice, and that if she had she would have paid
what was right. The pursuers’ answer was to
have produced their notice, and we asked about
the matter, but no such notice has been laid
before the Court. The argument for the pursuers
on this matter of expenses was rested first on
their substantial success. But I think that has
no-bearing on the matter. If a creditor sues me,
and I say, ‘¢ There is your money, but you gave
me no notice,” is that substantial success on his
part? He would have got his money without
raising a summons. The pursuers’ next point

" was that certain letters which were produced were

equivalent to notice. But I think they had noth-
ing to do with this elaim, and in no way amounted
to notice. I am clearly of opinion that when a
debt of money is demanded, and the defender is
not first told how much is asked of him, and
when it is to be paid, but a summons is raised at
once, and the pursuers then ask expenses, the
defender is entitled to expenses, and not the
pursuer.

The Court recalled the Lord Ordinary’s inter-
locutor in so far as it found the defender liable
in expenses, and in place thereof found the pur-
suers liable in expenses. Quoad ulira adhered,
with additional expenses to the defender.

Counsel for Pursuers (Respondents)—Trnyner
—Harper. Agents—dJ. Campbell Irons & Co.,
8.8.C.

Counsel for Defender (Reclaimer)—J. C. Smith.
Agent—Daniel Turner, S.L.

Friday, February 18.

SECOND DIVISION.
[Sheriff of Perthshire.
LOWSON v, ROSS.

Landlord and Tenant— Bemoving— Accessory held
on Lease with Different Ish from Principal.

A tenant held from the same landlord on
separate leases a country house, the lease of
which expired at Whitsunday 1881, and an
adjoining cottage, used as a coachman’s house
and laundry, the lease of which expired at
Martinmas 1880. In an action to remove the
tenant from the cottage, Zeld, on the terms
of a correspondence between the parties,
that an offer accepted by the tenant, and
bearing to refer to the dwelling - house
ounly, to ‘‘extend the existing lease for
one year—say to Whitsunday 1882 — the
tenure to be in every respect the same as
previously,” referred to the whole subjects
as then possessed, and not to the dwelling-



