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should not get the benefit of a judgment, and
that judgment, in my opinion, must be against
her.

The money belonging to Mrs Scott Douglas
brought under the trust was by the terms of the
marriage-contract vested in the children of the
marriage, and it was agreed that the trustees
should have power to lay out the trust-funds in
the purchase of heritable estate in England,
‘Wales, Ireland, or Scotland. It was then further
agreed ‘‘that the powers so given to the trustees
should, in the event of the purchase of lands in
Scotland, be held to include a power to settle
such lands by deed of strict entail, so as to form
a valid and effectual entail according to the law
of Scotland.”

TUnder that power lands were purchagsed by the
trustees with Mrs Secott Douglas’ money, and
were entailed on the petitioner as institute, and
failing her on the children of the marriage.

The question now is, whether this estate can be
disentailed under the powers conferred by the
Act 45 and 46 Vict. c. 53, the 3d section of which
provides—<¢ It shall be lawful for an heir of en-
tail in possession of an entailed estate held under
an entail dated on or after the 1st day of August
1848, to disentail the estate, and to acquire it in
fee-simple, by applying to the Court in the
manner provided by the Entail Acts, if he shall
be the only heir of entail in existence, or if he
shall obtain the like consents as are required by
the third section of the Entail Amendment Act
1848 in the case of entails dated prior to the
said date.” And that is the position of Mrs Scott
Douglas, because she has no children. But the
question is whether the case does not fall within
the provisions of the 17th section of the same
Act, which provides—** When any heir of entail
in possession of an entailed estate, or the heir-
apparent to such estate, shall, together or
separately, have secured by obligation in any
marriage-contract entered into prior to the pass-
ing of the present Act, the descent of such estate
upon the issue of the marriage in reference to
which such contract is entered into, it shall not
be competent for such heir of entail in possession
or heir-apparent, or either of them, to apply for
or to consent to the disentail of such estate until
there shall be born a child of such marriage
capable of taking the estate in terms of such con-
tract, and who, by himself or hig guardian, shall
congent to such disentail, or until such marriage
shall be dissolved without such ehild being born,
unless the trustee or trustees named in such con-
tract, or the party or parties at whose sight the
provisions of the contract are directed to be
carried into execution shall concur in such ap-
plication or consent.”

Now, the argument for the petitioner was that
the meaning of the section is that the heir of en-
tail actually in possession of the entailed estate
or the heir-apparent must have secured the
descent of that estate by marriage-contract or
otherwise. That, in my judgment, is far too
limited a reading of the words, which are, ‘‘shall
have secured by obligation in any marriage-con-
tract entered into prior to the passing of the pre-
sent Act the descent of such estate upon the
issue of the marriage.” I think they apply to
cases when at any time prior to the passing of
the Act the descent of the estate shall have been
secured to the issue of the marriage.

I have no doubt that this application cannot be
carried through without the consent of the trus-
tees under the marriage-contract.

Lozps Deas and MUBE concurred.

Lorp SEAND—I am of the same opinion. The
purpose of section 17 iz to protect those rights
of the issue of a marriage which have been
secured by marriage-contract, and I think the
section clearly applies to the present case. The
funds out of which the estate was purchased were
secured to the children, and if the estate had not
been entailed it must have been held for behoof
of or settled on the children in fee. The entail
was executed in carrying out the petitioners’ ob-
ligation in the marriage-contract to secure the
descent of the estate to the issue of the marriage,
and I am clearly of opinion that the petitioner
cannot disentail the estate without the consent of
the trustees, on whom the duty lies of seeing
that the provisions of the marriage-contract are
carried out.

The Court found that the petitioners were not
entitled to proceed with the disentail of the estate
of Killiechassie without the consent of the trus-
tees under the marriage-contract, and remitted
the application to the Junior Lord Ordinary.

Counsel for Petitioners — Graham. Murray.
Agents—Tods, Murray, & Jamieson, W.S.
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Poor's Roll—Remit to Reporiers on FProbabilis
causa litigandi.

Remit to the reporters on the probabilis
causa refused in the case of an able-bodied
man having four children dependent on him,
who was earning 20s, per week.

In an application by Alexander Snaddon for the
benefit of the poor’s roll, it was stated that the
applicant was an able-bodied man 38 years of age,
with four children all under eleven years of age,
and that he was earning 20s. per week of wages.
The application was made with the view of en-
abling him to raise an action of reduction of his
father’s will, the proposed defender being his
sister. She opposed the application. Walker v.
Brown, February 3, 1860, 22 D. 678; William-
son v, Irvine, November 21, 1863, 2 Macph. 126 ;
Colling v. King & (o., February 28, 1867, 39
Jurist 257.

Loep PrEsIDENT—I never saw such an un-
favourable case for the poor's roll. The man is
able-bodied, in the prime of life, and earning 20s.
a-week. The poor’s roll is not intended for such
a person at all.

The other Judges concurred.
The Court refused the application.

Counsel for Petitioner—Donaldson. Agent—
R. H. Miller, 8.8.0.
Counsel for Respondent—Thorburn, Agent—

A. Wallace, Solicitor.





