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duty paid for the water-power; and thirdly, a
percentage of 6} per cent. upon the cost of
erecting the mill. I am of opinion that this mode
of ascertaining the annual value is erroneous.
It disregards entirely the plain rule laid down by
the statute, viz., to ascertain what is the amount
of rent that a tenant would give for such a mill
with all the privileges that it possesses., There
are various modes of ascertaining what rent
would be given; but none of these has been
adopted by the assessor or the Magistrates.
That rent, too, would vary, in all probability, one
year after another, according to the demand in
the market for mills; and hence if there be no
lease with a determinate rent therein, the assessor
would be entitled te re-value the subjects
each year, and the appellants would be en-
titled to demand such re-valuation, if that
should prove for their interest. But instead
of resorting to any of the mades open to
them of ascertaining what rent & tenant
would give for the whole subjects, the Magis-
trates, in the first place, take the feu-duty
as an item in ascertaining the annual value,
which is a novel proceeding in itself—feu-duty
payable by the proprietor of a subject being a
burden wupon his property. Then, in the next
place, to take the rent payable for the privilege
of the water-power as if it were an heritable sub-
ject in the occupancy of the appellants and worth
the sum paid for it, is to misapprehend altogether
the naturs of the privilege. It is in no way
different from the case of steam being supplied
by some person who upon the neighbouring
land had erected a steam-engine, and had com-
municated the benefit of the steam which he
made to adjoining factories, as is common enough
in manufacturing towns in England. No doubt
a mill having a perpetual right to obtain steam or
water-power must be valued as having the advan-
tage of so great a privilege. But the mode of
doing so is not to take the sum paid for the pri-
vilege to the owner of the motive power. The
third item valued is the buildings, and 6} per
cent. upon the cost of erection is taken. 'Thisis
a very rough way of ascertaining what a tenant
would give for a subject ; but at the same time
it often leads to fair results, because a reasonable
percentage upon a man’s expenditure on building
may very well indicate what might be reason-
ably expected for the subject in the shape of
rent. If a man builds amill, and pays £15,000 in
the erection, it is reasonable enough for him to
expect a return of at least 6} at per cent. But it
must not be left out of view that when a per-
centage of this kind is taken, it includes every-
thing connected with the mill, There are not, in
addition to that percentage, added other annual
payments made by the miller for privileges which

enable him to work his mill with efficiency and

economy.  If these privileges are very excep-
tional and very valuable, that may be a reason for
adopting a higher percentage than 6i.  But
1 hold that this mode of ascertaining value ought
not to be resorted to in reference to the subjects
in question, and that there has been a miscarriage
in the valuation altogether. As your Lordship,
however, is of opinion that the Magistrates have
arrived at & sound conclusion, their determina-
tion stands.

The Judges being divided in opinion, the deter-
mination of the Magistrates and Council stood.
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Process—Curator ad litem— Discharge—Judicial
Factor.

In an action at the instance of three minor
children and their curator ad Uitem, who had
been appointed when they applied for the
benefit of the poor’s roll, to recover damages
for the death of the children’s mother, a
tender was made by the defender and ac-
cepted. The Lord Ordinary reported the case
to the First Division, on a motion by the
pursuers that the grandfather of the children
should be authorised and appointed to receive
and administer the money for behoof of the
minor pursuers, and grant a discharge there-
for. The Court keld that a curator bonss
yj:'nust be appointed to the children in ordinary

orm.

This case was verbally reported to the First Divi-
sion by Lord Lee, Ordinary, and the material facts
are given in the opinion of the Lord President,
infra.

The cases of Murphy or Collins v. Kglinton
Iron Company, 19 8.L.R. 440, and M Avoy v.
Young’s Paraffin Light and Mineral 0i Company,
19 S.L.R. 441, were quoted for the pursuers.

At advising

Lorp PresmpEnT—As I understand, the pur-
suers of this action are the children of Mrs Mar-
garet Anderson or Macaulay. The eldest is six-
teen, the second fourteen, and the third twelve
years of age, and they have sued Miss Emily
Grosset Muirhead for damages in respect of the
death of their mother, and have had a tender
made to them by the defender of £120. This
tender they have accepted. Thereupon the Lord
Ordinary on 27th May pronounced this interlo-
cutor—* The Lord Ordinary in respect of the min-
ute of tender for the defender, No, 9 of process,
and of the statement on the part of the pursuers
that they now accept the same, discharges the
order for adjustment of issues: Finds the pur-

| suers entitled to the sum of £120 as tendered,

and expenses of process as the same shall be
taxed, upon delivering to the defender of a suffi-
cient discharge: Allows the pursuer to lodge an
account of his expenses, and remits to the Audi-
tor to tax the same and report, and continues the
cause.” Now, the question comes to be, how the
pursuers’ claim is to be discharged? Thatis the
form the question must take. There was a
curator ad litem appointed to these children,
when they applied for the benefit of the poor’s
roll, and before the case came before the
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Lord Ordinary; and this curafor is, of course,
still a party to the cause. I understand the
proposal made {to the Lord Ordinary was that
the grandfather of these children should be ap-
pointed in this process as factor or curator to
them, and that authority should be given to him
to discharge their claim. We were referred to
two cases occurring in the Second Division of
the Court, with the particulars of which we are
not acquainted, but where something of this kind
is said to have been done. But the practice in
this Division has been opposite. I find a case
of Pratt v. Knox reported in 17 D. 1006 (28th
June 1855), which is to the following effect. [His
Lordship read the report of the case.] Then there
was another case before us which occurred in
1881— Anderson v. Kidd and Others, March 18,
1881, not reported. It has not been reported,
but I have my papers with a note upon them of
all that took place. There had been in that case
& verdict for the pursuers, who were a certain
mother and her children, and then a motion was
made for a new trial. Before disposing of that
motion the Court desired to understand whether
the mother would undertake to hold the whole
asmount awarded by the jury in trust for herself
and her children. She declined to do so, or, at
all events, some difficulty arose in following that
course, and accordingly, on 16th February 1881,
the Court continued the cause until a factor loco
tutoris should be appointed to the children. On
17th March, a factor having been appointed in
common form, by application to the Court, he
was sisted a party to the cause, and then he and
the mother entered into a joint-minmte which
specified the proportions in which the sum
awarded by the jury should be divided amongst
the pursuers. We then refused the motion for a
rule, applied the verdict, and decermed. The
present case appears to me to be of precisely the
same nature as those I have referred to. I think
we cannot depart from our established practice,
and that we should instruct the Liord Ordinary
that nothing further can be done in the cause
until a curator, or a factor of some kind, has
been appointed to these children.

Losp Mure and Lorp Apam concurred.
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Husband and Wife— Constitution of Marriage—
Nullity of Marriage-—Impotency--Personal Bar.

A man of forty-seven went through a mar-

riage ceremony with a woman of twenty.
They lived together for twenty months, as a
rule occupying the same bed, and then separ-
ated, holding no further communication with
each other. More than three years after the
separation the woman bore a child, of which

the man was admittedly not the father, and
he thereupon raised an action of divorce
against her on the ground of adultery. She
defended that action, and herself raised an
action for decree of nullity of marriage
against her pretended busband on the ground
that he was impotent. It was proved that
there was no malformation or sign of ill-
health in him ; that no connection had taken
place between them, although he had at-
tempted it frequently for two months after
the marriage ceremony. For the remain-
der of the time they lived together he made
no attempt, owing, as he alleged, to her cold-
ness and want of affection. She admitted
that after they had lived together for a few
months she had begun to dislike him. About
a month after they separated the woman con-
sulted a law-agent, who made her aware of her
rights. Intheaction for decree of nullity of
the marriage the Lord Ordinary (Kinnear),
without deciding whether the pursuer was
barred from maintaining the action, eld, upon
the proof, that impotency had not been estab-
lished, and assotizied the defender. The
Court (rev. the Lord Ordinary’s judgment—
diss. Liord Rutherfurd Clark) gave decree in
terms of the conclusions of the summons.

The parties to the action to be reported were
married at Bombay on 29th November 1877, the
man being then forty-seven years of age, and
the woman twenty. They went on a honeymoon
for ten days or a fortnight, and then returned to
Bombay, where they remained until they left for
Kurrachee about the end of February. 'Till with-
in two or three days of going to Kurrachee they
slept together in the same bed. They stayed at
Kurrachee for about a fortnight, oecupying the
same bed, excepting the night of their arrival,
on which occasion she refused to sleep with him.
They then returned to Bombay, where they re-
wmained till the end of December, when they came
to Scotland, where they lived together till June
1879. During all that time they still occupied
the same room and the same bed. - In June 1879
they separated. The man then went to London
to seek for new employment. On his return
they did not live together. Before he left there
had been some variance between them, he com-
plaining that she showed no respect for him,
and she saying she felt none, and declining to
change her manner towards him.

In October 1882 the woman bore a child. She
registered its birth, and in the column of the
register where the names, surnames, and rank of
the father and mother fall to be entered she made
this entry—‘‘A. B.” (her own name), ‘¢wife of
C. B.,” &c. &e. (the name and designation of the
man), ‘‘who she declares is not the father of the
child, and further, that she has had no personal
communication with him since they ceased to
reside together three years ago.” This statement
was true.

On 23d March 1883 her pretended husband
served a summons of divorce, on the ground of
adultery, upon her, and on 13th April she raised
an action for decree of declarator of nullity of
marriage against her pretended husband. The
conclusions of the action were that ¢‘the Lords
of our Council and Session ought and should find
and declare that the defender was, at the time
when the pretended marriage between him and



