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THE S$COTTISH HERITAGES COMPANY
(LIMITED) 7. MILLER AND OTHERS.

Superior and Vassal—Arrears of Feu-Duly—
Poinding of the Ground—Title to Poind the
Ground after Parting with Superiority.

Held (diss. Lord Shand) that a person who
had been formerly superior of certain lands
but had parted with the superiority, was not
entitled by means of poinding the ground to
recover feu-duties which had fallen into
arrear while he held the superiority.

In November 1876 the Scottish Heritages Com-
pany (Limited) by feu-contract conveyed to
John Wright, builder, who was erecting build-
ings thereon, certain subjects at Abbeyhill,
Edinburgh. The feu-duty payable to them as
superiors was £47, 17s. yearly. Of the same
date as the feu-contract (14th Nov. 1876), Wright
conveyed the subjects to the North British
Property Investment Company (Limited), who
by disposition, dated and recorded in November
1877, conveyed them to James Miller, under the
burdens and conditions of the feu-contract, and
particularly under burden of the fen-duty therein
contained. Wright had erected certain buildings
on the subjects.

The Scottish Heritages Company (Limited)
were from Whitsunday 1876 to Whitsunday 1880
superiors of the subjects.

The Scottish Heritages Company conveyed the
superiority to the Scottish Imperial Insurance
Company, who were infeft therein on 26th
November 1880. It was admitted in this
action that the feu-duty payable at Martinmas
1878, Whitsunday and Martinmas 1879, and Whit-
sunday 1880 had not been paid. The amount
of arrears at the last date was £95, 14s.

This was an action of poinding the ground at
the instance of the Scottish Heritages Company
against Miller, the proprietor of the subjects, and
against various beritable creditors therein, includ-
ing the North British Property Investment Com-
pany, the only defenders who appeared. The pur-
suers sought by poinding the ground torecover the
£95, 148. of arrears of feu-duty. The action was
also one of maills and duties against Miller and
the tenants of the subjects.

The pursuers pleaded that thearrearsof feu-duty
being due and unpaid, they were entitled to decree
of poinding the ground and of maills and duties.

The North British Property Investment Com-
pany pleaded — ‘(1) No title to sue. (3) In
respect that the pursuers are neither superiors of

_the subjects condescended on, nor heritable eredi-
tors with a title preferable to the defenders, the
action is mcompetent and should be dismissed
with expenses.’

On 27th March 1884 the Lord Ordinary (Apam)

assoilzied the defenders from the conclusions of'
the action. .

“ Note.—This is an action of poinding the
ground, and of maills and duties, brought at the
instance of the Scottish Heritages Company
against James Miller, the proprietor of certain
subjects at Abbeyhill, Edinburgh, and also against
the tenants of the said subjects and certain herit-
able creditors infeft therein. The North British
Property Investment Company, who are the only
defenders who have appeared and lodged de-
fences, are heritable creditors.

¢ The pursuers were superiors of the subjects
in question prior to Whitsunday 1880. They -
then sold the superiority to the Scottish Imperial
Insurance Company, conform to disposition and
assignation dated 16th, and recorded in the Divi-
sion of the General Register of Susines applicable
to the County of Edinburgh 26th November
1880. The pursuers now propose to poind the
moveable effects of the proprietor and tenants of
the subjects for payment of four sums of £23,
18s. 6d. each, being the half-year’s feu-duty pay-
able for the said subjects at the terms of Martin-
mas 1878, Whitsunday and Martinmas 1879, and
Whitsunday 1880, and to have the tenants or-
dained to make payment to them of the maills
and dnties due for the term current at the date
of raising the action, and to become due at Mar-
tinmas 1883—that is to say, the pursuers seek
to attach the moveables now on the ground, and
the rents now due to the proprietor, for payment
of arrears of feu-duty alleged to be due to them
for the period during which they were superiors
of the subjects.

¢¢It appears to the Lord Ordinary that the pur-
suers have no title to insist in this action. An
action of poinding the ground and maills and
duties is a real action, and can only be insisted
in by a person who has a real right to the sub-
jects. It appears to the Lord Ordinary that when
the pursuers sold the subjects and the superiority
to the Scottish Insurance Company, and that
Company took infeftment therein, the pursuers
ceased to have any proper connection with the
subjects. They then became completely divested
of the subjects, and can have no right to attach
the rents now becoming due, or the moveable
effects now thereon. It was maintained by the
pursuers that their disponees were the only par-
ties who could maintain this plea ; but it appears
to the Lord Ordinary that the defenders, who
are heritable creditors infeft in the subjects, have.
a title and interest to see that the rents of the
subjects shall not be carried off by persons who
have no title to them, but shall be available for
payment of their debt.

““The Lord Ordinary was referred to the cases
of Jeffrey, 21 D. 492 ; Lyons, Oct. 21, 1880, 8 R.
24; and Walker, 5 D. 453 ; but he was not re-
ferred to any case where such an action as this
was sustained.”

The pursuers reclaimed, and argued—It was
admitted that the pursuers’ claim was for debita
JSundi, and that it wasunpaid. Nooneelse wasina
position to recover these arrears. In parting with
the superiority the pursuers did not part with the
right to recover arrears, The defenders were
only postponed bondholders; they had not even
the position of the present superior., Superiority
and a right to feu-duties were separable ; see

- Bell’s Prin. secs. 687, 688, 703, 875, and Duff’s
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Feudal Conveyancing, p. 83, sec. 56; from these
authorities it appeared that in order to recover
feu-duties it was not necessary to be in the posi-
tion or rights of a superior. It was not only the
superior that could poind the ground, 'and a
completed feudal title was not necessary—Bell’s
Prin. 2285 ; Tweedie v. Beattie, Jan. 22, 1836, 14
Sh. 337; Ross’ Lectures, ii., 488-9; Sandeman v.
Scottish Property Investment Co.,June &,1881,8 R,
790; 1 Bell’s Com. 731; Ersk.,iv. 1,11, There was
nothing in the feu-duties claimed being arrears;
when due they were debita fundi, and as such did
they not rest upon infeftment? An assignee would
have been entitled to sue—Martin v. Agnew, 1755,
M. 5457; Waugh v. Jamieson, M. 5453 ; Elchies’
Stair, p. 147-8-9; Marquis of Ailsa v. Jeffrey,
Feb. 15, 1859, 21 D. 492,

Argued for defenders—The defenders as herit-
able creditors had a good title and interest to de-
fend. It must be admitted that the case of the
Prudentiul Assurance Co. v. Cheyne, June 4,
1883, 11 R. 871, was against the pursuers in
the conclusion for maills and duties.- When
the superiority changed hands by sale, the
right to enforce payment of arrears as a debitum
Jundi flew off, and a personal right to recover
alone remained. To found an action of this kind
there must be a debitum fundi, and a right to
enforce it—Henderson v. Wallace, Jan. 7, 1875, 2
R. 272. A superior could irritate the feu 0b non
solutum canonem against the pursuers on their
conclusion for maills and duties. The pursuers,
who affected to have all the rights of superiors in
respect of the time they were such, could bardly
maintain that they had that feudal remedy. The
fatal .objection to the present action was, that
being & real action it was yet insisted in by
one who had no real title,

The argument in this case was held to apply to
the case of The Scottish Heritages Co. v. Lodgers
and Others, including the North British Property
Investment Co. (Limited), in which the Lord
Ordinary had also assoilzied the defenders, and
the decisions in the former case were held to rule
the latter.

At advising—

Loxrp LEe—The question in this case is, whether
the reclaimers have a sufficient title to enable
them to claim the right of poinding the ground?
It is incumbent on them to show that they have
right to that remedy. For although at one time
superiors were in use to poind without authority
the moveables upon their vassals’ land for the
duties and services owing by them, it has long
been necessary that they should obtain the aid of
the Crown in the shape of a warrant for letters of
poinding. ‘At first (according to Mr Walter
Ross, vol. ii. p. 423) these letters passed of course
upon production of the complainer’s infeftment.”
But, as explained by the same author, a previous
decree has long been necessary to serve as a war-
rant for the letters, the reason being that ‘it
behoved the party judicially to show that he had
a right to the aid of the diligence,”

The question whether the reclaimers have such
right is not solved, in my opinion, by saying that
the bygone feu-duties for which they seek to
poind have never been discharged, and that the
debt in its origin was a debitum fundi. For the
question is not one of debt but of remedy, and it
depends on the nature of the security, if any, at

present ‘held by the creditor. It is certain, I
think, that the pursuers do not possess all the
remedies to which superiors are entitled in re-
covering their feu.duties. For it is admitted
that they sold the superiority in 1880, and that
their successors were infeft, Having thus been
divested of all right to the subject by a convey-
ance which is not said to contain any reservation
in their fayour, I think it impossible to main-
tain, and I did not understand it to be main-
tained, that they could pursue a declarator of
irritancy.

It seems to me to be a startling proposition
that a superior who has parted with his right to
the land, without qualification or reservation, can
claim to poind the ground for feu-duties alleged
to have been in arrear at the date of his divesture.
The effect of the proposition, if sound, is that
although all feu-duties exigible by the existing
superior may have been paid, the feu-duties for
years long gone by may be founded on as debita
Sfundi, in respect of which a divested superior
may claim the land as his debtor and poind the
ground, This is not only to run up a debt
agrinst the land which does not appear upon the
records, but, if sound, would give to such a debt
preference over heritable securities constituted
by infeftment since the change of superiority.
For in poindings of the ground the preference is
given to that which proceeds on the first infeft-
ment (Stair, ii. 5, 12; Bell v. Cadell, 10 8. 100;
Campbell's Trustees v. Paul, 13 8. 237). So that
if the pursuers have not lost their right to this
remedy, they might step in before a real creditor
who has advanced money upon the security of
the lands after satisfyiug himself that all feu-
duties due to the superior since 1880 were paid.
On this point I refer to the opinions of Lord
Mackenzie in Bell v. Cadell, and Lord Balgray in
Thomson’s Trustees v. Paul.

The reclaimers, in my opinion, have failed to
show any principle on which their claim to the
remedy of poinding the ground can be sustained.
The theory on which poindings of the ground
proceed is, that the pursuer has a real right in
the land, and by virtue of that right has a title
to the moveables upon the land as accessory
therefo. This is the ground upon which. real
creditors have been held to gain a preferential
right to the moveables without actual execution
of a poinding, by merely raising and executing a
summons of poinding of the ground, and it is
the only ground upon which the decisions could
stand, I refer again to the case of Campbell's
Trustees v. Paul, and to the recent case in the
other Division of Lyons v. Anderson, 8 R. 24.

In the case of Campbell's Trustees v. Paul
(which was followed in the case of Lyons) Lord
Mackenzie explained at length that it is because
the real creditor’s infeftment carries with it a
real right in the moveables as accessories of the
land that he must be preferred to the moveables
so long as no completed alienation of them,
voluntary or judicial, had been effected. ¢ When
the land,” he said, ‘‘ was made subject to a real
debt, that debitum fundi covered not only the
land but also the moveables on the land as acces-
sories . . . All the limitations of the real right
of the creditor infeft are consistent with the exist-
ence of areal right in the moveables as accessories
of the land.” Lord Balgray also puts the right
of a real creditor to use this remedy upon the
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same footing as that of a proprietor who was by
the old law in the practice of seizing moveables
on the land in payment of rent, and he states his
opinion to be that a poinding of the ground now
is ““not so much a diligence as it is a real action
—a declaratory real action containing no personal
conclusions whatever.”

In the previous case of Bell v. Cadell, where the
Court (after ordering cases) adhered to the Lord
Ordinary’s judgment on the grounds stated in
his note, it is clearly demonstrated that it is not
possible to account for the peculiar qualities of
poindings of the ground in any other way than
by admitting that they are founded on a real
right, which not only affects the fundus but the
moveables thereon as accessories thereof.

. In accordance with the same theory it will be

found that poindings of the ground are referred
to by the highest authorities as an exercise of
property. It is so stated by Lord Kames in his
Law Tracts—* Poinding for payment of debt
gecured upon land is an exertion of property.
The effects are poinded or distrained by the land-
lord’s order or warrant, and the execution can
reach no effects but what are understood to be
his property ” (2d ed., p. 169).

So also Mr Walter Ross says—*‘If poinding
the ground upon an infeftment be, a3 we have
endeavoured to show, much the same thing with
poinding upon a tack, and exactly the same with
the English distress, then it is no more than an
exercise of property; and accordingly we find
that the superiors of old poinded the feuars and
their vassals under them indiscriminately for
their dues "(vol. ii. p. 422). And at another place
he states :—‘* A poiunding of the ground is an
exercise of property; it is a different person
acting as landlord. Now, there is no doubt that
the landlord himself can poind his own tenant
for the whole arrears due ; therefore the very same
power is competent to his creditors by infeft-
ment ” (p. 438).

It is needless to gay that these writers were not
ignorant of the law laid down by the case of
Garthland v, Lord Jedburgh {Spottiswood, p. 282),
and which excludes a proprietor from poinding
ground possessed by himself. For the case is
referred to by Mr Ross, at p. 430, and he explains
(p- 439)—*The poinding of the ground is the
diligence of a proprietor not in the possession.”

All the authorities, in short, treat of poindings
of the ground as proceedings upon a real right in
the lands; and accordingly *‘ in case no moveables
are found (upon the ground) to be poynded, then
the ground itself is apprysed in obedience to that
decreet, "—(Elchies’ Notes on Stair, p. 202).

There is only one case in which the privilege
of poinding the ground is allowed to a creditor
who has no infeftment, viz.—the case of a dis-
position of land burdened with a particular debt
in favour of a third party. But that case is ex-
ceptional, and is so referred to by the authorities.
It is quite different from the case of a person
claiming as superior to poind for arrears of feu-
duties after he has parted with the superiority.
Lord Kames refers to such poindings upon real
burdens declared in favour of third parties as
follows :—*¢ A clause burdening a disposition of
land with a sum to a third party is in our prac-
tice made effectual by poinding the ground. A
right thus established strongly resembles a rent-
charge. The power which in this case the ore-

ditor hath to poind the ground can have no other’
foundation to rest on than a clause of distress,
which is exprest in a rent-charge, and is implied
in the right we are speaking of.” Lord Kilkerran
refers to it in like manner as an exception, sanc-
tioned by practice, to the general rule. His note
is (M. 10,550)—*“ When a disposition is granted
with the burden of this or tbat particular debt,
although the creditor in that debt has no infeft-
ment, yet the practice is for poinding of the
ground to proceed upon such debts.”

It must be observed, however, that in the case.
of such a debt the infeftment of the disponee is
the infeftment also of the creditor whose debt is
declared in the disposition to be a burden on it,
and such creditor is in a situation to assert a real
right in the lands against the disponee, and all
deriving right from him, to the effect of recover-
ing his debt.

The case of a superior who has parted with all
right to the lands is different. It is not the case
of a creditor in a particular debt burdening the
proprietor’s title. The feuar, though his title
specifies the annual reddendum payable to the
superior, has ceased to be dependent on the pur-
suer as superior, and holds now from another
superior by a title which does not declare the al-
leged arrears to be a burden in favour of anybody.

The question therefore is, whether the pursuers,
as formerly supericrs, can allege any right to the
lands, implying a right to the moveables as ac-
cessory thereto, or any clause in their favour
implying a right of distress for the arrears as a
sum ascertained to be a burden in their favour
upon the lands? I confess myself entirely unable
to find any principle for abpswering that question
in the affirmative. Having neither a right to
the land, nor a clause in the proprietor’s right
declaring the arrears to be a burden on his infeft-
ment, I think that they have no title which either
principle or practice sanctions as warranting a
poinding of the ground.

But certain aunthorities were founded on as
supporting the pursuers’ claim. '

The case of Douglas of Kelhead, M. 9306,
scarcely requires notice. It was not a poinding
of the ground, but a declarator of non-entry at
the instance of a donator of the superior, and
was only sustained as regards the maills and
duties from the date of citation.

In the case of T'weedie, 14 S. 337, the pursuer
had not only a personal right to the land—a
feature euntirely absent in this case—but also
right as assignee to the heritable debt for which
the poinding was to be used, and which was se-
cured by infeftment. All that was decided was
that as he had all the rights of his author he was
entitled to stand upon his author’s infeftment,

which was plainly sufficient against the granter

of the heritable security or anyone deriving right

‘from him.

The case chiefly relied upon, however, was
Jeffrey v. Marquis of Ailsa, 21 D. 492. The
point really decided in that case was that a
declaratory adjudication was effectual to complete
the pursuers’ title, But the opinion of Lord
Deas was referred to as containing a dictum
going beyond that point. In so faras Lord Deas’
opinjon asserts generally the doctrine that a com-
pleted feudal title is not necessary, there is no
doubt that it is supported by the case of Tweedie,
and I see no difficulty on principle in holding



364

The Scottish Law Reporter.—Vol. XXI11. -

Scot. Herit. Oo, .v. Miller,
©Jan, 23, 1885,

that it is sufficient if the pursuer, as in the case of
an assignee to a bond and disposition in security,
can plead the benefit of his author’s infeftment.

But Lord Desas also expressed an opinion that
the executor of a deceased heritable creditor or
superior was entitled to poind the ground for
arrears of annual rent or feu-duties to which they
have right as moveable succession. I am not
prepared to assent to that doctrine, but I think
it unnecessary in this case to give any opinion
upon it. It may be that such executors, through
the heir of the heritable creditor or superior,
have it in their power to establish a title to poind
the ground. But the point was not decided in
the case of Waugh, to which Lord Deas refers,
and no decision to that effect has been shown to
exist. The point decided in the case of Waugh
was, that although there was an heritable security
for the bond in question, a part of the sum was
to be regarded as moveable, The Judges are no
doubt reported to have given an opinion that ¢ it
was consistent that a sum should be moveable,
and yet that it should be secured by an heritable
security, as in the case of bygone annual rent,
and of bygone feu-duties or taxations, the same
being unquestionably moveable ex sua natura,
and yet there being a real security for the same,
and a real action for poinding the ground compe-
tent even to executors.” But that opinion does
not apply to the case of the pursuers, because it
assumes that there is a real security, and in my
view the pursuers have no such security for the
alleged arrears. They do not stand in the same
relation to the present superior as the executors
of a deceased superior to his heir. Therefore,
even if such executors could obtain the benefit of
the diligence of poinding the ground, it does not
follow that the pursuers have right to that dilig-
ence. The only way in which, so far as I can
see, the executors could poind the ground, would
be by claiming the benefit of the heir’s infeft-
ment, he of course being bound, as representing
the deceased superior, to vindicate the claim of
the executors to feu-duties in bonis of the de-
ceaged at the time of his death.

I am of opinion that the Lord Ordinary’s inter-
locutor is right.

Lorp SHAND—I regret that I find myself quite
unable to concur in the opinion of the Lord
Ordinary or in that just delivered by my brother
Lord Lee. It appears to me that the pursuers
are in a position to proceed with this action
of poinding the ground, and that their title
to insist is good. The defenders who have
appeared are also well qualified to raise this
question, inasmuch as what the pursuers propose
to do is to attach the moveables now on the
ground, and the rents now due to the proprie-
tor, in payment of arrears of fen-duty alleged to
be due to them for the period which they were
superiors of the subjects. As security-holders
the North British Property Investment Company
have a substantial interest to defend the action.
The facts of the case may be thus briefly stated.
The pursuers were, as is admitted, superiors of the
subjects from 1876 to 1880, and the right which
they thus held was a real right constituted by
conveyance and infeftment.
the feu-duties became due they were real rights
or burdens constituted in favour of the pursuers
by infeftment.

In so far, then, as .

At Whitsunday 1880 the feu-duties on the sub-
jects were two years in arrear, and being feu-
duties they were undoubtedly debite fundi. In
this state of matters the pursuers conveyed the
superiority to the Scottish Imperial Insurance
Company, but there was nothing said in the con-
veyance about the feu-duties then in arrear, nor
was any conveyance of them made to the new
superiors. They remained as real burdens on the
land. There can be no doubt, therefore, that be-
fore the disposition to the Scottish Imperial Insur-
ance Company was granted there was a debitum
Jundi due by the land, that the pursuers bhad the
right to this debitum fundi, and could do diligence
to recover it. The question, therefore, really
comes to be this, whether having conveyed the
superiority without conveying the arrears, the
pursuers have thereby lost what I conceive to be
their only proper and applicable remedy to secure
this debitum fundi?

In the condescendence there is narrated the
various conveyances of the subjects to the North
British Property Investment Company, to John
Wright, and to James Miller, and in the answers
we have the explanation made that the superiority
of the subjects was in 1880 sold to the Scottish
Imperial Insurance Company, who were duly in-
feft and seised in the superiority. And refer-
ence is made in the condescendenee to the feu-
duties in arrear, and it is said, ¢* These arrears and
the interest thereon are debita fundi, and prefer-
able to the whole claims of the defenders on the
property in question.” The only answerto thisisa
simple denial, while at the same time it is admitted
that the arrears in question have not been paid.

While it is sufficient for the disposal of this
case that the superior’s rights are based upon his
title of superiority, yet there can be no doubt
that this feu-duty is a debitum fundi, and so a real
burden upon the lands, for we have it stipulated
in the deed constituting the feu-duty that the
obligations contained in it ¢‘are hereby declared
real liens or burdens affecting the said piece of
land.” If this be so, what change has taken place
upon the rights of parties since this disposition
was granted? In order to have the land dis-
charged from the debt these arrears must be paid
or the land will continue a debtor. Now, as to
the creditor. No changeis alleged to have taken
place in the condition of the creditor, and it is
not suggested that there has been any conveyance
of these bygone feu-duties. It might have been
better, but was not necessary, to insert a reserva-
tion of the arrears in the disposition to the
Insurance Company. Therefore they are debita
Sundi, and the question comes to be, Why
should not the party entitled to these arrears

"be able to recover them? No doubt this right to

the arrears would have been lost to the pursuers if
it could have been shown to have been included in
the conveyance, but there is no suggestion to that
effect in the judgment of the Lord Ordinary, the
ground of which seems to be that by the infeft-
ment of the Scottish Insurance Company the pur-
suers became completely divested of the subjects
and superiority, and ceased tohave any proper con-
nection therewith, and that they bad no right to
attach the rents now becoming due or the move-
able effects now thereon. Near the end of his
opinion the Lord Ordinary further says—**But it
appears to the Lord Ordinary that the defenders,
,who are heritable creditors infeft in the subjects,
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have a title and interest to see that the rents of
the subjects shall not be carried off by persons
who have no title to them, but shall be available
for payment of their debt.” No doubt in order
to constitute real rights infeftment is required,
but when that infeftment is once obtained and
when you have a creditor in the debt, what more
is wanted ? The view of the Lord Ordinary seems
to be, that in order to enforce the debt infeftment
is necessary. For the original constitution of the
debt infeftment is no doubt necessary, but not for
its enforcement.

Some authorities were quoted with the view of
showing that this diligence of poinding of the
ground is inherent in the proprietor To this I
demur. It is a diligence in its essence, and may
be used by a security-holder. I think that the
parties who may be pursuers in an action of
this kind are properly described in Mackay’s
Practice, vol. ii. p. 314, where he says—
¢ The pursuer may be a superior or any
heritable creditor who is not in possession of
the subjects, but not a proprietor or an herit-
able creditor who has obtained possession.” It
is a diligence, therefore, suited for a security-
holder, and I cannot agree in thinking that where
there is a debitum fundi and a creditor in the
debt, that the property cannot be conveyed and
the debt retained. In order to keep alive a real
burden the creditor is not obliged to convey or
assign the real burden to another party, for if he
can completely convey he is surely entitled to en-
force his claims. Real burdens in favour of third
parties can be enforced, and there can be no
doubt that the assignee under an assignation
would be entitled to sue an action of this kind.

In the case of Waugh v. Jamieson, M. 5453,
the point actually decided was that arrears of
feu-duty are moveable quoad succession. But
though dealing with these arrears as moveable for
the purposes of succession, the Court yet viewed
them as debita fundi, and came to the opinion
formulated (according to the report) ‘‘in the re-
solutions, that it was consistent that a sum should
be moveable and yet that it should be secured byan
heritable security, asin the case of bygone annual
rents due upon infeftments of annual rents, and
of bygone feu-duties or taxations, the same being
unquestionably moveable ez sua natura,; and yet
there being a real surety for the same, and a real
action for poinding the ground competent even to
executors, and likeways in the case of wadsets
loosed by requisition and bearing a provision
that notwithstanding of requisition the real right
should stand unprejudged till payment, in which
case the sum would be moveable though still
secured by infeftment.” This is no doubt an old
case, but it has the high authority of Lord Deas’ ap-
proval in the more recent case of Marquis of Ailsa
v. Jeffrey (21 D. 492), for his Lordship there agrees
with these resolutions, and says at p. 604 —¢‘A
completed feudal title is unquestionably not neces-
sary to pursue a poinding of the ground. There
must be a debitum fundi duly constituted in the
person of the original creditor. But the pursuer
of the poinding of the ground may conneet him-
self with the debitum fundi by a personal title.”

I regret if the result of the present judgment
should be to cast any doubt upon the authority
of these decisions. If not in the pursuers, in
whom is the title to enforce these duly constituted
real burdens? It is not in the disponees, and it

.rant could be found for in the books.

must therefore be in the granter of the deed, who
did not by the disposition make any conveyance
of these bygone feu-duties. Upon the whole
matter, then, I consider these arrears of feu-duty
to be a debitum fundi—a real burden on the lands
—and that the parties in right of the real burden
are entitled to use their remedy against ‘the
debtor the land. . .

The burden is not indefinite in amount—
it is stated at £47 per annum-—and intend-
ing purchasers of subjects like those we are
dealing with must take the risk that prior feu-
duties may not have been paid; indeed, they
are put on their guard to make due inguiry.
The case of a declarator of irritancy again is
essentially different from an action like the pre-
sent. It must be brought by a superior who
desires to extinguish the right of property, and
such an action could not competently be brought
by a creditor. )

In so far as the present action is one of poind-
ing of the ground, I think it is competent.

Lorp Mure—This is an important and some-
what difficult case, but after giving it my most
careful attention I have come to be of opinion
that the view taken by the Lord Ordinary and
Lord Lee is the right one, and the effect of our
judgment will substantially be to sustain the third
plea-in-law for the defender, and to hold that as
the pursuers are neither heritable creditors with
a preferable title nor superiors of the subjects,
tbe action is incompetent.

It appears that for four years prior to 1880 the
pursuers were superiors of the ground in question,
and that in that year they sold the superiority to
the Scottish Imperial Insurance Company. There
was no reservation of past feu-.duties in the dis-
position, and no explanation is offered in the
record of how it was that the feu-duties were
allowed to run into arrear, and why no attempt
was made to recover them until nearly four years
had elapsed from the date of the sale of the su-
periority. The present action is one of poinding
of the ground. It is a special and privileged
form of action, and one only competent in the
case of real rights or burdens existing on the
lands to be poinded. It exposes the occupier to
have hig goods seized in payment of debts which
are not his, and it is thus described by Mackay
vol. ii. p. 813, ¢ It is not a mere diligence,
but a declaratory action whose object is
to declare that the pursuer’s real right under
his title- as superior or heritable creditor
covers the moveables as accessory to the land
which is the immediate subject of the security.”
The action need not necessarily have any per-
sonal conclusions against the defender, but infeft-
ment is necessary to enable the pursuer of the
action to proceed with it. That being so, in
order to enable anyone to make use of this form
of action, and to entitle him to attach the move-
ables upon the land, it is necessary that he should
show that he holds an infeftment. If, therefore,
we were to hold that this form of action was
available for a superior who has some years pre-
viously parted with his estate of superiority, we
should, I think, be going further than any war-
If the
pursuers in the present case suffer any loss they
are themselves alone to blame, in respect that
they did not sooner assert their rights and avail
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themselves of their remedy. The material statements of the complainer and
the answers of the respondent were as follows :—
The Court adhered.

The Lorp PresipENT and Lorp Deis were
absent.

Counsel for Pursuers (Reclaimers)—Pearson—
Dickson. Agents—Pearson, Robertson, &Finlay,
W.S.

Counsel for Defenders (Respondents)—Comrie
Thomson—Wallace. Agents—Welsh & Forbes,
8.8.C.

Friday, January 23.

SECOND DIVISION.
[Lord M‘Laren, Ordinary.
STEUART 7. REE.

Process— Citation — Citation Amendment (Scot-
land) Act 1882 (45 and 46 Vict. ¢ 77), sec. 8.

Delivery of a registered letter, containing

the copy of the writ to be served, to a servant

of the person on whom service is to be made,

who calls at the post-office for it by his

master’s authority, and grants a receipt,

constitutes a valid citation under the Citation
Amendment Act 1882.

Seotion 8 of the Citation Amendment (Scotland)
Act 1882 provides—*‘ In any civil action or pro-
ceeding in any court, before any person or body
of persone having by law power to cite parties or
witnesses, any summons or warrant of citation of
a person, whether as a party or witness, or war-
rant of service or judicial intimation, may be exe-
cuted in Scotland by an officer of the court from
which such sammons, warrant, or judicial intis
mation was issued, or other officer who, accord-
ing to the present law and practice, might law-
fully execute the same, or by an enrolled law-
agent, by sending to the known residence or place
of business of the person upon whom such sum-
mons, warrant, or judicial intimation is to be
gerved, or to his last known address, if it con-
tinues to be his legal domicile or proper place of
citation, . . . a registered letter by post contain-
ing the copy of the summons or petition, or other
document required by law in the particular case
to be served, with the proper citation or notice
subjoined thereto, . . . and such posting shall
constitute a legal and valid citation, unless the
person cited shall prove that such letter was not
left or tendered at his known residence or place
of business, or at his last known address, if it
continues to be hislegal domicile or proper place
of citation.”

On 24 July 1884 the Rev. Stephen Ree, minis-
ter of the parish of Bobarm in Banffshire, obtained
a decree in the Sheriff Court there against And-
rew Steuart, Esq. of Auchlunkart, for (1st) £11,
6s. 7d., being fiars’ prices of victual stipend due
to him forcrop and year 1883, and payable to him
by the defender on 3d@ March 1884 in terms of a
decree of augmentation, &e., of 1818; (2d) £32,
18s. 10d., being the half-yearly money stipend
payable at Whitsunday 1884 ; and (3d) £8, 10s. 3d.
of expenses of process. On this decree he charged
Steuart, who suspended the charge in the Bill
Chamber,

¢¢(Stat. 2) The alleged decree, of date 2d July
1884, in the Sheriff Court of Banffshire, which
the complainer has been charged to implement,
was not preceded by the service on him of any
petition for such decree, either by an officer of
Court or by citation in terms of the Citation
Amendment (Scotland) Act 1882. No registered
letter by post containing copy of the alleged peti-
tion was received by the complainer, or anyone
authorised on his behalf, and if any acknowledg-
ment of receipt is alleged to have been granted
by the complainer or anyone authorised by him,
such acknowledgment is false, the complainer
having granted no such receipt, and no authority
having been granted by him to anyone to act for
him in so acknowledging. The counter state-
ment is denied. (Ans. 2) Denied. Explained
that the petition at respondent’s instance against
the complainer was served under the provisions
of the Citation Act of 1882 by the respondent’s
agent, Mr John Grant Fleming, solicitor, Keith,
on 3d June 1884. An execution of service in
terms of said Act was endorsed on the petition by
Mr Fleming, and the usual certificate of registra-
tion produced to the Court along with said peti-
tion. Thereafter the decree sought to be sus-
pended was pronounced, and upon 17th July,
payment not having been made of the sums con-
tained therein, the charge also sought to be sus-
pended was given. The whole proceedings were
orderly and regular. (Stat. 3) The petition on
which the decree charged on bears to proceed was
not duly served. Theregistered letter required by
the Citation Act was not left or tendered at the
complainer’s known residence in terms of the
said Act. The complainer has endeavoured
through the post-office to trace the registered
letter now in question, and he finds it alleged to
have been left with his gamekeeper (Falconer),
or his said gamekeeper’s son, but neither of these
parties was a house-servant, nor in any way en-
titled to receive a letter for the complainer, and
the same was not delivered to nor seen by him.
The complainer desires an opportunity of estab-
lishing these averments. (Ans. 3) Denied. Ex-
plained that, by inmstructions from suspender,
James Falconer rode regularly to the post-office,
Blackhillock, for the Auchlunkart letters, and in
the case of registered letiers, granted the usual
receipts on suspender’s behalf. The receipt for
the citation in question is signed by the said
James Falconer. The registered letter contain-
ing the same was duly taken by him to the sus-
pender’s residence at Auchlunkart, was left there,
and was received by suspender. The decree and
proceedings founded on are referred to for their
terms. Explained that the debt contained in said
decree is most justly due. Explained that the
suspender has taken no proceedings under the
provisions of the Sheriff Court Acts for having
himself reponed against said decree.”

Thbe complainer pleaded—¢¢ (1) The alleged de-
cree being inept, in respect the same was not
preceded by legal service on the complainer of
any petition for payment of the sums alleged to
be due, the complainer is entitled to have the
charge suspended. (2) The registered letter re-
quired under the Citation Act not having been
left or tendered at the complainer’s known resid-
ence in terms of that Act, the complainer ought



