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Lorp Mure—I am quite of the same opinion,
The obligation upon the defenders is quite clear
and distinct ; therent is payable from the time that
the tenants acquire possession of the mineral-field
until the expiry of the lease. But the tenants are
to be freed from their liabilities upon thefollowing
conditions—[Hes Lordship here read the clause
above quoted]. Now, I think that the fair con-
struction of such a clause is, that before the
tenant can get quit of his obligation for rent he
must have obtained a report of 2 mining engineer
that the ironstone cannot be worked profitably,
and that this arises from no fault of his. As
neither of these conditions have been complied
with I cannot see that there is any proper de-
fence against the landlord’s claim for rent.

Lorp SEaND—The right of the defenders under
this lease is a right to bring it to a termination
upon the emerging of two precedent conditions—
the one being that the ironstone should nolonger
be able to be worked at a profit ; the other, that
this should arise from no fault of the defenders.
The question in dispute is, whether there is not
another condition adjected, namely, that these
two prior conditions must be found by an arbiter
to exist?

I am clearly of opinion that the right of aban-
donment emerges only after such a finding has
been made by an arbiter, .

If the contention of the defenders was correct,
I think that such an arrangement would require
to have been made a matter of stipulation, other-
wise it would lead to great confusion,

It has been said that the landlord has barred
himself from taking up his present position by
the terms of his letters, which have been de-
seribed as of a temporising character, and that
though the letter of the lessees of 7th Aungust
might not, if it stood alone, be considered as dis-
tinct notice of abandonment, taken in connection
with the lease it must be held as good notice
under it, and that the reply to this letter was in
substance this—*‘You need not go on with your
arbitration, because we are willing to give you
some modification of the terms of the lease.” If the
pursuer’s attitude was not satisfactory to the de-
fenders, what they ought to have done was to
have proceeded to the nomination of an arbiter,
and to have obtained from him a finding in terms
of the conditions in the lease. 1In the absence of
any procedure of this kind I do not see how the
present claim of the pursuers can be resisted.

Lorp Apam—The only defence in this case is,
that the defenders were entitled to hold the lease
at an end as at Martinmas 1884. Now, on the
construction of the clanse upon which this con-
tention is based, I think it is quite clear that the
defenders should have adopted certain procedure
there laid down, and complied with certain con-
ditions contained in it. It is admitted that the
provisions have not been attended to, and there-
fore it is impossible for them to take advantage
of these conditions to the effect of enabling them
to abandon the lease—in other words, they bave
not availed themselves of the machinery provided
by the lease for bringing it to a termination.

But the defenders further say that the pursuers
are barred by their own actings from demanding
the sum they now sue for. I cannot see any-
thing in what the pursuers have done to support

YOL. XXIXI.

such a defence ; while, on the other hanad, if the
ironstone is really so exhausted that it cannot, as
the defenders allege, be worked at a profit, surely
that is a matter which can be easily cleared up.
I therefore agree with your Lordships that we
should grant decree in favour of the pursuers.

The Court recalled the interlocutor of the Lord
Ordingry, and granted decree in terms of thelibel.

Counsel for Pursuers—Pearson—Macfarlane.
Agents— Waddell & Mackintosh, W.S.

Counsel for Defenders — Moncreiff — Ure.
Agents—Mackenzie, Innes, & Logan, W.S.

Wednesday, November 25,

SECOND DIVISION.
[Lord Kinnear, Ordinary.
MENZIES ?¥. GIRDWOOD & FORREST AND
OTHERS.
BLACKS v. GIRDWOOD & FORREST AND
OTHERS.

Partnership— Dissolution— Notice of Withdrawal
aSuﬁcz’ency of Notice— Retiring Partner's Lia-
ility.

@, a partner of a firm, retired, the business
continuing to be carried on in the firm’s name,
Held, in a question with a person who had been
& customer of the firm during G’s connection
with it and afterwards, that G was not freed
from liability for its debts incurred after he
had ceased to be a partner by reason of hav-
ing sent to the customer a trade circular which
contained the information that he was no
longer a partner, but which was mainly con-
cerned with other trade matters.

Partnership— Election— Bar.

A creditor of a sequestrated firm claimed
in the sequestration, reserving in his claim
his rights against G., who had, as he knew,
been a partner but had retired, and not suffi-
ciently intimated his retiral. Subsequently
the claim was withdrawn without having been
ranked.

Held (aff. judgment of Lord Kinnear) that
assuming it to be the law of Scotland that a
creditor must in such circumstances elect
whether to enforce the liability which the
retiring partner is barred from disputing, or
that of the firm from which he has retired,
there had been no such election by the lodg-
ing of the claim.

Opinion (per Lord Kinnear) that a creditor
must in such eircumstances make his election,

Opinions contra per Lord Justice-Clerk,
Lord Young, and Lord Craighill.

These actions were the sequel to the cases between
the same parties decided in the Outer House by
Lord Kinnear, whose judgment, reported ante vol,
xxii., p. 610, 20th March 1885, was acquiesced in,
The facts were reported in the previous report,
but may be again briefly narrated.

R. Girdwood was & woolbroker in Edinburgh,
but subsequently he had a branch business in
Glasgow. In 1877 he assumed into partnership
in the Glasgow branch T. Forrest, the contract
to last five years, and the firm to be Girdwood &

NoO. x1.
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Forrest. In 1878 Forrest purchased Girdwood’s
ghare in this business, the latter reserving right
until May 1882 to re-enter the firm in certain
events, but he never did so. Forrest in 1881
assumed W. W, Sykes into partnership, and the
business continued under the name of Girdwood
& Forrest. In 1883 Girdwood, who continued
his Edinburgh business, issned from Edinburgh
his annual circular. It did not bear to be a
notice of dissolution of his partnership in Gird-
wood & Forrest, and was mainly taken up with
other matters, but it contained on its second page
the following notice—*‘I take this opportunity
of informing my friendsof my having retired from
the firm of Girdwood & Forrest, Glasgow, and
that I will now devote my whole attention to my
Edinburgh wool-sales, where I will feel obliged
by all consignments being addressed to me,
which will have my prompt and careful atten-
tion.” In May 1884 he issued anotber circular,
which was as follows—‘As a number of my
friends had not observed my announcement
of last May of my having retired from the
firm of Girdwood & Forrest, Glasgow, 1 beg to
repeat that notice, and to state that I will esteem
it a favour by all consignments intended for me
being addressed to me here, Tanfield, Edinburgh,
where my business is carried on as usnal.” In
the Gazette of that month there was & notice that
the copartnery between R. Girdwood and T.
Forrest having expired on 1st May 1882, Gird-
wood then ceased to have any interest therein.

The pursuers, the Blacks, sheep farmers, had
consigned wool to Girdwood & Forrest for sale in
November in 1882 and also in the year 1883. They
knew Girdwood, and in these proceedings they
averred that they believed him fo be a partner of
Girdwood & Forrest. The pursuer Menzies in 1884
and various preceding years had also consigned
wools to that firm for sale, and the firm had ac-
counted for all these wools except part of that con-
gigned in 1882, the sale of which he had counter-
manded in consequence of the state of the market,
butwhich had beensold subsequently,and the 1884
consignment. Healso averred that he knewand re-
lied on Girdwood, and knew nothing of his retiral.

On 11th October 1884 the estates of the firm of
Girdwood & Forrest, and of the individual part-
ners Forrest and Sykes, were sequestrated. The
defender Jackson was appointed trustee thereon.

On 2d December 1884 Menzies lodged an
affidavit in the sequestration of Girdwood &
Forrest and of Forrest and Sykes for £172,
18s., and another for #£21, 8s. 5d. These
affidavits bore as follows—*‘Depones that no
part of said sum has been paid or compensated
to the said William Menzies, and that he holds
no security for the same, and no other person,
company, or obligant bound for the debt, or any
part thereof, than the said Girdwood & Forrest,
Thomas Forrest, and William Wade Sykes, save
and except any claim the deponent may have
against Robert Girdwood, wool broker, Edin-
burgh, which claim is reserved entire.”

The Blacks had lodged a similar claim for
£491, 68, 7d. in October preceding. At the time
of lodging these claims both Menzies and the
Blacks knew that Girdwood had at this date ceased
to be a partner of Girdwood & Forrest, but not
the date of his so ceasing.

In December 1884 the Blacks and Menzies, in
order to make Girdwood respomsible for their

transactions with the firm, raised actions against
Girdwood & Forrest as a company, the trustee,
Robert Girdwood, T. Forrest, and W. W. Sykes,
ag the individual partners and as individuals, and
the trustee on the individual estates of Forrest
and Sykes, conjunctly and severally. In that
action it was proved that the Blacks had seen and
read Girdwood’s circular of 1884, and that both
circulars were sent to Menzies. He denied
receiving them. The Lord Ordinary held that
the circular of 1883 was pot sufficient notice of
retiral, but that that of 1884 was, but assoilzied
Girdwood with expenses on the ground stated
in the following interlocutor of 20th March
1885 (as already reported)—¢‘Finds that prior
to November 1878 the defender Robert Gird-
wood was a partner of the firm of Girdwood
& Forrest, wool brokers in Gfasgow; that the
only other partner of the said firm was the
defender Thomas Forrest, and that in 1878 the
said firm was dissolved: Finds that the said
defender Robert Girdwood is not and never was
a partner with the defenders Thomas Forrest
and William Wade Sykes in the firm of Gird-

.wood & Forrest, whose estates were sequestrated

on the 11th of October 1884: Finds that the de-~
fender Girdwood is not liable jointly with the
other defenders in the sum sued for: Therefore
assoilzies the defenders from the action as laid,”
&c. His Lordship’s note (ante, vol. xxii. p. 611)
explained his view to be that whether or not
Girdwood might be barred from denying liability
for the debts of the firm prior to the valid circular
of 1884 he was not a partner, and could not
therefore be liable jointly with the firm or its
partoers for its debts—Scarf v. Jardine, June 18,
1882, L.R., 7 App. Cas. 345—¢The doctrine
laid down by the House of Lords in that case is
directly applicable. Although the pursuers in
the transactions out of which these actions arose
were in fact dealing with the old firm, it may be
their right to insist that the old firm of which
Girdwood was a partner shall be held to have
contracted with them, but they cannot hold their
contract to have been made with both firms.
They cannot therefore sue both firms together,
and are put to their election and must choose
between the old firm and the new. It is true that
there are material differences between the Eng-
lish and the Scotch laws of partnership, but they
are differences which in no way affect the reason-
ing of the learned Lords who took part in the
judgment to which I have referred. The prin-
ciples on which they proceeded are common to
the law of both countries. The defender main-
tains that the right to elect has been determined

" by reason of the pursuers having claimed in the

sequestration, but that guestion does not arise,
and cannot be decided in this action.”

It appeared from the averments in the actions
now to be reported that the claims of the Blacks
and Menzies in the sequestration of Girdwood &
Forrest were withdrawn while the former action
just referred to was in Court, and that they had
never been ranked by the trustee.

The present actions were brought by the Blacks
and Menzies respectively against the now dis-
solved firm of Girdwood & Forrest as consti-
tuted by the agreement between R. Girdwood &
T. Forrestof 1877,and also against the said Robert
Girdwood and Thomas Forrest, the individual
partaers of the said firm, as such partners and as
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individuals, and also against Thomas dJackson,
C.A. in Glasgow, as trustee on the sequesirated
estate of the said Thomas Forrest. Against
Forrest and his trustee the pursuers only asked
decree of constitution of their debts, and against
Girdwood decree of payment.

The defender Girdwood pleaded in both
actions, inter alia—*‘(1) Res judicata. (4) This
defender having ceased to be a partner of Gird-
wood & Forrest in 1878, or at least prior to 1881,
he should be assoilzied. (56) In respect of the
circulars referred to, and the notice given to the
pursuer that Messrs Girdwood had retired from the
firm, Mr Girdwood should be assoilzied. (8) The
pursuer having sued Messrs Girdwood & Forrest
and the two partners thereof, Messrs Forrest and
Sykes, and claimed in their sequestration as con-
descended on, when he knew this defender had
ceased to be a partner in the firm in 1878, or
otherwise prior to 1881, he is not now entitled to
sue this defender; ef separatim, he is not entitled
to sue all the defenders as he does in the sum-
mons, but must make his election as to whom he
will sue. (10) The pursuer having elected to
take as his debtor the firm of Girdwood & Forrest,
of which this defender was not a member, he is
barred from now suing this defender.”

By minute of admissions in both actions the
parties agreed to hold the proof in the former
actions (which established the facts already
stated) as proof in the present actions, and to
admit that the consignments of wool were made
by the respective pursuers on the dates and of
the amounts condescended on, and sold of the
dates stated in the condescendence, and that the
pursuers had not received payment of the prices,
and that in Menzies’ case the amounts realised by
the sales were the amounts sued for.

In Menzies’ case the Lord Ordinary decerned
against the defenders, conjunctly and severally,
for £105, 14s. 3d. (being the price of consign-
ments as sued for up to May 1884), but against
Forrest and his trustee to the effect only of con-
stituting the debt against them; quoad witra, i.e.,
with regard to a consignment made after the
circular of May 1884, his Lordship assoilzied the
defenders, reserving to the pursuer his claims
against the sequestrated estate of the firm of
Girdwood & Forrest in respect of transactions
subsequent to May 1884,

In the Blacks' case his Lordship decerned
against the defenders, conjunctly and severally,
in terms of the conclusions of the summons, but
against the defenders other than Girdwood to the
effect only of constituting the debt against them,

¢ Opinion.—It was decided in the former action
that the defender Mr Girdwood cannot be made
liable jointly with the sequestrated firm, of which
he was not a partner ; but I held at the same time
upon the evidence that he was barred from deny-
ing his liability as a partner of the firm of
Girdwood & Forrest, which was dissolved in
1878, unless the pursuers were precluded from
proceeding against him by reason of their hav-
ing elected to claim against the sequestrated firm.
The discussion in the present case therefore
proceeded on the assumption that the pursuers
are entitled to choose between the liability of the
former firm and that of the sequestrated firm ;
and the only question for consideration i,
whether they have determined their election by
lodging a claim in the sequestration which they

have gince withdrawn. It seems to me that their
claim in the sequestration ean no more be held to
be an election to relieve Mr Girdwood than the
former action could be held to be an election to
relieve the sequestrated estate. 1t was certainly
not intended as such, because the pursuers in
their affidavit gave notice that they were to claim
against Mr Girdwood. They were at that time
ingisting on their supposed right to hold both sets
of parties liable. And although a creditor in
such circumstances may be barred (irrespective of
his intention) from proceeding against one of the
persons between whom he has a right to choose,
by reason of his having in the meantime
enforced the liability of the other, I do not think
he can be so barred by the mere statement of a
claim against each which he has not actually
enforced against either. The case would have
been different if the claim in the sequestration
had been admitted toa ranking. But it has been
withdrawn before the trustee had occasion to
adjudicate upon its merits, and before anything
had followed upon it to prejudice either party or
to alter their position in any way. It is said that
the judgment of the House of Lords in.Scarf v.
Jardine, L.R., 7 App. Cas. 845, is an autho-
rity to the contrary. But I cannot so read the -
decision. In that case it was held that the
plaintiff, who had the right of election between
two firms, had finally determined his election by
suing one of the two, and upon their bankruptey
proving against their estate. But it does not
follow that the mere statement of a claim which
is not insisted in must be held as conclusive. The
principle is thus explained by Lord Blackburn—
¢ The principle running through all the cases as
to what isan election is this, that where & party in
his own mind has thought that he would choose one
of two remedies, even though he has written it
down in a memorandum, or has indicated it in
some other way, that alone will not bind him,
but 80 soon as he has not only determined to fol-
low one of his remedies, but has communicated
it to the other side in such a way as to lead the
opposite party to believe that he has made that
choice, he has completed his election, and can go
no further; and whether he intended it or not,
if he has done an unequivocal act—I mean an act
which would be justifiable if he had elected one
way, and would not be justifiable if he had elected
the other way—the fact of his having done that
unequivocal act to the knowledge of the persons
concerned is an election.” The question there-
fore is, whether the pursuer’s elaim in the geques-
tration, having regard to the terms in which it
was stated, and to the circumstances in which it
was made and withdrawn, was or was not an un-
equivocal act justifying the belief that they had
made their choice. For the reasons already
stated I think it is notf, and that it is still open
to them to follow their remedy against the de-
fender.

¢ Assuming the liability of the defender, there
is no dispute as to the amount due.”

The defender Girdwood reclaimed, and argued
—The present question was res judicata by the
former judgment of the Lord Ordinary, in which
the pursuers had acquiesced. The pursuers in
either case must elect whom they would sue—the
old firm or the new—for the basis of their claim
was contract, and they only contracted with one
firm ; they knew which, and it was therefore for
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them to say which they claimed against. The
point had never been directly decided in Secot-
land, though it was involved in Ferrier v, Dods,
February 23, 1865, 3 Macph. 561, and in Beil’s
Comm. ii. 559; but it had been decided in England
in the case of Scarf,and it was not shown that on
this point the law of Scotland differed. That case
was decided on broad principles of the law of part-
nership, and not on any specialty of English law.
Besides, it was a decision of the House of Lords,
and though in an English case was authority in
Secotland. But whether it were open to them to
elect or not, the pursuers had in fact elected to hold
thenew firmas their debtor by putting in the claims
in their sequestration. 'This constituted an un-
equivocal act of election, which was not saved by
the reservation of claims against Girdwood—
Snell's Prin. of Equity, p. 227; Priestley v.
Fernie, 34 L.J., Exch. 172; Meier v. Kuchen-
metster, March 17, 1881, 8 R. 642.

Replied for the pursuers in both actions—The
principle of election did not apply to the case.
It was merely one of the ordinary liability of the
partner of a firm, for a partner who had failed to
give notice of withdrawal was in the same posi-
tion to creditors of the firm as if he had not
retired. At all events, there was no authority in
the law of Scotland for the application of election
to any such case, and the case of Scarf was a de-
cision merely in English law, which on this point
differed from our law, and was not an authority
here.

At advising— :

Lorp Justice-CLeRe—This is an important
question, and not unattended with difficulty.
There are several questions involved. The first
question seems to be, whether there was due
notice of the retirement of Mr Girdwood by a
cireular which has been referred to—the notice
of 1883—which is in these terms. [His Lordship
read the portion of the circular of 1883 above
quoted). Tam of opinion that that circular was
not sufficient, but I am of opinion with the Lord
Ordinary that the second circular was sufficient.
That second notice is in these terms, being dated
in May 1884. [His Lordship read the circular of
May 1884 above quoted). I repeat I think that
notice is sufficient.

But then comes the question, whether the
oreditor here was put to his election, and whether
by olaiming on the sequestrated estate of the
partners who were actually in the firm he has
discharged the obligation lying on Mr Girdwood?
On the first of these questions I am of opinion
that the law of England does not apply te this
case. I think there is no dootrine in the law of
Scotland corresponding tothat raised upon the dis-
tinction between a claim by éstoppel and a claim
by contract, the effect of which I understand to
be, that a creditor in right of two claims cannot
olaim in respect of both. . He must elect which
of the two he will choose, so that the other, who
is not the less a debtor, is to escape altogether
from the obligation which he had incurred. I
do not think that is in accordance with the law
of Scotland, and I am not qualified to judge of
a decision in the law of England which turns on
technicalities with which I am not familiar. But
apart from that, and even supposing there isin our
law this doctrine of election, I am of opinion that
here there has been no election, I think the affi-

" were a partner of it.

davit lodged in the sequestration of the partners of
the new €irm did not amount to an election, all the
more that there was embodied in it a distinct re-
gervation of any claim against Mr Girdwood on
any separate ground of liability. I do not thinkit
necessary to go into the general question which I
have indicated, because I think that last ground
is sufficient 'to free the party from the conse-
quences of an election even if our law made that
necessary. But in my opinion that is not neces-
sary. Such a principle has not, so far as I am
aware, been adopted in our law.

Upon the whole matter I agree with the result
at which the Lord Ordinary has arrived.

Lorp Youna—I am of the same opinion.

The facts of the case are few and simple, Mr
Girdwood was admittedly prior to 1878 a part-
ner of the firm of Girdwood & Forrest. He is
the Girdwood named in that firm. It is said that
he retired in 1878, and I assume it, although
there is & question whether his retirement was
not really of later date. In1881 Mr Forrest, with
whom Mr Girdwood had been in partnership, as-
sumed as his partner a Mr Sykes, and the business
was carried on under the original name and firm
of Girdwood & Forrest, Mr Girdwood himself
being no longer a partner. It is quite correct
legal language to say that the old company was
then dissolved and a new company formed, al-
though the new company took the name of the
old. But it is familiur law that to the customers
of the old company Mr Girdwood, if he gave no
notice of his retirement, was liable for the debts
incurred to them by the new, of which he was
not a partner. And to the truth of this proposi-
tion it is quite immaterial whether Sykes was a
partner of the old company or not. Had he been
a partner of the old company of Girdwood &
Forrest at the date of Girdwood's retirement,
Girdwood’s retirement would nevertheless have
dissolved that company, and the continuing part-
nership between Forrest and Sykes would have
been a new company whatever name it might
take. Girdwood, notwithstanding his retire-
ment, would have been liable, just as if he were
a partner of the new company, to those cus-
tomers of the old to whom he did not give notice
of his retirement, and he would have been liable
to those customers jointly and severally with Mr
Forrest and Mr Sykes. It makes no difference
to the question of his liability for the debts of
the new company to those who had been cus-
tomers of the old whether Sykes had been a
member of the old company or not. The old
company was dissolved all the same, and the new
company was constituted and carried on business
all the same, and according to the law, as I have
always understood it, Mr Girdwood would, to the
customers of the old and dissolved firm to whom
he had not given notice of his retirement, have
been liable for the debfs of the new just as if he
And so there would to this
extent be upon him a joint and several liability
with Forrest and Sykes, the only partners of the
new company.

Here Mr Menzies, who had been a customer of
the old company, becomes a customer of the new,
being ignorant of Girdwood’s retirement, and so,
I presume, thinking he is just continuing his
dealings with the old. He was in fact ignorant
of the dissolution of the old and the constitution
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of the new. A debt is incurred to him by the
new firm while this ignorance of bis continues—
for I agree with your Lordship that thers was no
notice till 1884.

The question then is, Who are the parties
liable? The partners in fact of the new company
with which he dealt are so undoubtedly. These
are Mr Forrest and Mr Sykes, the actual partners
of the new company, just as Mr Girdwood and
Mr Forrest were the partners of the old. But
on the rule of law which I have stated Mr Gird-
wood is liable also, not because he is a partner,
but because having allowed his name to continue,
and having given no notice to the pursuer that
he had withdrawn, he is liable just as if he were,
not just as if the debt had been that of the dis-
solved company, but just as if he were a partner
of the new company. Now, what would his lia-
bility have been had he actually been a partner?
‘¢ Just as if he were” means that his liability to
the creditor is the same as if in fact he were a
partner of the new company. In that view the
partners of the new firm would be Girdwood,
Forrest, and Sykes, and they are all liable to the
customer, Now, that is the law of Scotland as
any Scottish lawyer would have stated it, and that
totally irrespective of the fact, which upon the
principle of law is quite immaterial, whether
Sykes was a partner of the old company which
was dissolved by Girdwood’s retirement, or did
not join the business until after that event. And
this result is illustrated very clearly by the fact,
which is admitted, that if Girdwood had been
sued upon his liability in the actual case which
existed, there being no bar by election or other-
wise, he would have had a claim of relief against
Forrest and Sykes, the true debtors, his liability
being not upon the fact of his being a partner,
but that he had put himself in the position of
being liable as if he were—that is, liable for the
debts of a company of which he was not a part-
ner. Nevertheless, if he pays all the debts of
the new firm he has a claim of relief against the
partners of the new firm, and his claim of relief
would be against Forrest and against Sykes. A
clearer illustration of the liability of all three to
the creditor could not be stated.

But we are told that according to a recent
decision in England the customer of an old com-
pany which has been dissolved, and who has con-
tinued to trade with the new company which
succeeds it in the business, must, where he hasnot
got notice of the retirement which constitutes the
dissolution of the old, make an election between
the old firm and its partners as debtors and the
new firm dnd its partners,

I do not think it necessary in the circum-
stances of the particular case to decide whether
that is the law of Scotland. I have probably
indicated my opinion pretty distinctly that by the
law of Scotland it is not a case of election or choice
between the old company and the new, but of the
linbility of the new company with which the
creditor had in fact dealt, and the liability of an
individual who the creditor had reason to believe
was a partner of it, though in fact he was not. I
do not agree in the reasoning in the English
judgment in the House of Lords as applicable to
the law of Scotland. Whether it is applicable to
the law of England, where the law of partnership
is different from ours, and where the law as to
pleading, which has been referred to, is different

from ours, it is not for me to say. But I alto-
gether dissent from it as reasoning applicable to
the law of Scotland, and I take leave to repeat an
observation which I have frequently made—that
an English decision is not a binding authority in
this Court. It may be very usefully referred to
for purposes of argument and illustration. We
get a great many useful hints from English law
text-books and from the judgments of English
Judges in English cases, and so far as the argu-
ments and reasonings and judgments which we
find there are in accordance with the genius and
principles of the law which we administer, we
may derive great assistance and follow them with
the more confidence that they have the recom-
mendation of being approved by men of emirence
skilled in the jurisprudence of their country,
which we see in a particular case to stand on the
same principles as the law which we administer.
But beyond this they are no authority. They are
authority in the law of England. But if there is
a question of English law to be determined in
this Court which we have to apply in order to
extricate the rights of parties before us, we do not
even trust ourselves to read the English works
and decisions, but refer to those who are versed
in the law of England to tell us what the law is in
the particular case. The judgmentsand decisions
in the English Courts are only more frequently
referred to here than the judgments and decisions
of the French and German Courts, or any other
Courts, because of their convenience and utility,
but they are of the same nature and character as
authorities. It is not that these decisions are of
authority with us, but they may be useful for our
instruction and as illustrations. The reasonings
and arguments of eminent men will always be
attended to with respect. Therefore I would by
no means be prepared to bow to a decision, and
still less to observations, in such a case as the case
of Scarfv. Jardine, which I conceive to be at vari-
ance with the law of Scotland.

But it is perhaps sufficient for the decision of
the present case to say that even if our law were
80, and the customer of the new firm were put to .
his election, and must choose either the old firm
or the new, that there was no choosing of the new
firm here in the way of election and the exclusion
of any claim against Mr Girdwood. I have
already stated that I do not think ourlaw involves
any election, and that the partuer of the old firm
is liable as if he were a partner of the new—not as
if the old had continued and become indebted to
the creditor, for it did not, but as if he were a
partner of the new firm, the undoubted debtor in
the debt. That is our principle, and it leaves no
room for election. 8till, I repeat, I think there
was here no election. The pursuer, I think, was
quite well entitled, without making any election
at all, to put in a claim in the sequestration of the
new firm and of its partners. It was his only
way of receiving such payment as they could
make of their undoubted and admitted debt to
him. That could by no means prejudice Mr
Girdwood, even if there had been no express
reservation of his claim against Mr Girdwood.
Mr Girdwood could take no prejudice by it, for
whatever the pursuer received in consequence
could not possibly have done more than diminish
his claim against Mr Girdwood. If Mr Girdwood
bad satisfied that claim he would have hagd a claim
to the exact amount of his payment upon the
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estate of the new firm and its partners. Now, it
is something not only approaching but entering
into the ridiculous to say that this claim in the
sequestration, which to the extent of any payment
upon it would have diminished the amount of
the claim against Mr Girdwood, and which would
certainly have been made by himself had the pur-
suer’s demand been made against him in the first
instance, shall have the effect of discharging him
of liability altogether. For that is the proposi-
tion. If you make a claim upon the sequestrated
estate of the new firm, the proceeds of which
must go to Mr Girdwood’s credit, and if you ever
thereafter make a claim against him—of which
claim he himself would have been the author if
you had made the claim against him first—1I say
the proposition that that is to relieve him of all
liability is quite extravagant. The affidavit and
claim bears upon the face of it that the deponent
‘¢ holds no security for the sum due him, and no
other person, company, or obligant bound for
the debt or any other part thereof than the said
Girdwood & Forrest, Thomas Forrest, and William
Wade Sykes, save and except any claims the
deponent may have against Robert Girdwood,
wool-broker, Edinburgh, which claim is re-
served entire.,” To say that a claim with
these words in it is an unequivocal adoption of
the new firm a8 a debtor, and implies a discharge
of Girdwood, is in my judgment extravagant, I
cannot put that interpretation upon it. There-
fore upon the general views applicable to the
case, and upon the particular features of the
case, I am of opinion that there was here no elec-
tion. Irepeat, thatinmy opinion according to the
principles of the law of Scotland there is no room
for election at all. It is not a case for election—
the liability of the retiring partner who did not
give notice to the customers of the old firm as to
his not being a partner of the new firm standing
upon & principle which does not put anybody to
election. I am, however, content to think it
sufficient for the judgment that if it was a case
for election upon the principle of the case of
Scarf v. Jardine—although I think it inapplic-
able—there was no election here.

Lorp CrateEiLL—I am entirely of the same
opinion. In all that hag been said by your Lord-
ship and by Lord Young I am perfectly agreed.
In the first place, it appears to me that there was
no notice prior to May 1884. Upon the showing
of the defender himself the notice that was given
in 1883 was insufficient for its purpose, and I
would have been disposed to come to the same
conclusion even if there had not been this evi-
dence furnished by the defender. I have the
more confidence in my opinion seeing that that
evidence has been given.

In the next place, I agree with your Lordship
in thinking that if it were necessary to decide
the point, the conclusion to which I would
come is, that according to the law of Scotland
the case was not one for election at all. The
defender was a partner of the firm of Girdwood
& Forrest until 1878 at all events, As between
him and his copartner a dissolution with all
its consequences came into operation at that
time. But in the case of customers of the firm,
in order, so to speak, to dissolve the connection
between them it was necessary that those
customers should have notice, in other words, of

|
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the fact that the defender had retired. Now,
sufficient notice was not sent out till May 1884.
Accordingly the guestion arises, what 'in these
circumstances were the rights of customers who
had claims against the concern—claims which
admittedly cameintoexistence upon the dissolution
of the old firm? And what were the claims or
rights of customers in regard to the defender
who had retired but who had not given notice ?
I entirely agree with all that Lord Young espe-
cially has said in regard to that matter. I think
that in all respects he is under the same liability
as if he had remained a partner. I know of no
other statement of the law that has ever been
given by any institutional writer, or of any other
opinion given in any case relative to copartnery
by any of the Judges of this or any other Court
in Scotland. He remains therefore under the
same liability to an old customer of the firm
as he would have been subjected to if in point
of fact he had been a partner. If that is so, it
is perfectly plain that this pursuer is entitled
to ask payment from him just as if he had still
been in the firm,

But it is said he is not entitled to go against
the others at the same time. If that is a true
statement of the law, then it cannot be true that
a retiring partner not giving notice is to be dealt
with as if he still remained a member of the old
firm, According to my view of the law of Scot-
land, the creditor who is an old customer is en-
titled to deal with the partner who hag retired
without giving notice, in every way, and subject
to no limitation or qualification, as if he still re-
mained a partner. Certainly I would have been
ready to give effect to these views supposing it
had been necessary to rest my judgment upon the
question on which I have thought it right to give
my opinion, but it is not necessary in the circum-
stances of the case to do that, for I agree with
your Lordshipin thinking that even if it behoved
the pursuer to make a choice between the part-
ner who went out but gave no notice, and the
partners who really constituted the new firm
subsequent to the defender’s withdrawal, then
even in that case there has been no election. If
it was necessary that there should be choice, it is
open for choice now, or it was open at the time
the new firm was called into existence. I do not
say that in no circumstances would the giving in
of a claim be insufficient as an unequivoeal elec-
tion, but I do say that the giving in of the claim
Lere is not an unequivocal election. It appears
to me to be as plain as anything can be that there
was no intention here to elect—that the question
of election was not before the mind of the pur-
suer at all. But apart from that, we have here
8 reservation in the affidavit itself. The affidavit
was sworn to and given in under reservation of
such olaimg as the pursuer had against the de-
fender. Now, is it possible on the reading of
the document as a whole to say that the man who
gave in that affidavit, reserving any right he had
to go against the defender, had made an election,
and had resolved to hold exclusively by the
others? That he had no idea of election, or of
exercising his election, is quite plain from what
occurred immediately afterwards. Within four
days of the giving in of the affidavit in the
sequestration an action was raised in this Court,
not against the new firm only—not against Mr
Girdwood only, but against Mr Girdwood and
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the two debtors who were members of the new
partnership.

And so, on the whole matter, I entirely concur
in your opinion and in the judgment you have
proposed.

Lorp RurHERFURD CrArRk—I also agree that
the judgment of the Liord Ordinary should be
affirmed. If we are to assume that the pursuer
was put to an election, I do not think it has been
established that he elected to take the insolvent
firm as his debtor and to discharge Girdwood.
The only way in which that is said to have been
done is by lodging an affidavit in the sequestra-
tion, but as that affidavit was accompanied by a
distinet reservation of all claims the pursuer held
against Mr Girdwood, it seems to me impossible
to hold that he intended in any sense to make
his election, and so discharge Mr Girdwood,
while he was at the same time reserving entire all
claims against him. A claim in a sequestration
may be of itself sufficient to establish an
election, but I do not think it can be so when
the person who makes the claim at the same time
declares that he iz not making his election, but
is endeavouring, if he is able to do so, to make
out his claim against both parties.

With respect to the more general question I do
not care to say much. If I had been bound to
decide it, I think I would have held that the
decision in the case of Scarf was authoritative
and binding upon us, because I confess I can see
no difference between our law and the law of
England with respect to the question decided by
the House of Lords. Therefore, had I been re-
quired to decide that question I should have fol-
lowed the decision of the House of Lords. At
the same time I beg leave to say, that while I
would have followed the decision of their Lord-
ships’ House, I should have thought that in doing
so I was departing from what had hitherto been
the well-known law of Scotland.

The Court adhered in both actions,

Counsel for Pursuers—Mackintosh—Dickson.
Agent—N. Briggs Constable, W.S.

Counsel for Defender Girdwood—Pearson—
Low. Agents — Skene, Edwards, & Bilton,
W.S.

Friday, November 27,

FIRST DIVISION.
{Lord Trayner, Ordinary,

LOCKHART (SPEEDIE'S TRUSTEE) v. THE
COMMERCIAL BANK OF SCOTLAND(LIMITED).

Bankruptcy— Claim in Sequestration—Eanking
Jor Second Dividend— Re-valuation of Security
— Bankruptcy (Scotland) Act 1856 (19 and 20
Vict. cap. 79), secs. 62 and 65.

Held, on a construction of section 65 of
the Bankruptey (Scotland) Aet 1856, that a
secured creditor who has, after valuing his
security, ranked for the balance of his
debt, and received a first dividend thereon,
is entitled, on finding that he has overvalued
the security, to re-value it and make a new

claim with a view to participation in future
dividends.

Held that section 62 of the statute
applies only to valuing of securities for
the purpose of voting.

The estates of the deceased John Speedie of East-
bank, Kirkcaldy, and bleacher at Lochty Bleach-
fleld, Kirkealdy, carrying on business under the
firm-name of John Speedie & Company, of which
firm he was sole partner, were sequestrated in
1884, and James Lockhart was appointed trustee
thereon. Atthetime of the bankruptey the bank-
rupt was indebted to the Commercial Bank in
sums amounting tn cumuloe to £25,779, 16s. 8d.
The bank held a security over the bankrupt’s
works known as the Lochty Bleachfield Works.

On 5th April 1884 the bank lodged an affidavit
and claim with the trustee, wherein they valued
their security at £5000, and claimed for the
balance of their debt, This claim was ad-
mitted, and the bank received a first divi-
dend of 5s. per pound on amount of said
claim on 6th June 1884.

On 17th April 1885 the bank, on the ground
that they had overvalued their security, lodged a

. new affidavit and claim, valuing their security at

£4000, and therefore claiming for a debt of
£21,779, 16s. 8d. In the present process, how-
ever, it was admitted that in the claim the divi-
dend paid had been omitted to be deducted,
and fell to be deducted from the debt.

On 18th May 1885 the trustee pronounced a
deliverance rejecting this second claim, on the
ground that it was res judicata by his previous
deliverance.

The bank appesled to the Lord Ordinery on
the Bills, and maintained that they were entitled
to re-value the security-subjects, and that the
trustee should be instructed to rank the bank as
creditors in terms of the claim, and pay their
dividend thereafter accordingly.

They pleaded that ¢‘the appellants being en-
titled to amend their claim to the effect of sub-
stituting the true value of the security-subjects,
the'appeal should be sustained, and the trustee
instructed to admit the appellants’ new claim”
(subject to the correction above mentioned

The trustee, besides narrating the prior claim
and ranking thereon and dividend paid, and plead-
ing res judicata, made the following explanation :
—*(Ans. 2) . . . Explained further, that the value
of said security-subjects at thefirst ranking was at
least £5000, and if there is a decrease in value
now, which the resporident denies, this is owing
to the appellants’ mode of and delay in realising
said security-subjects. The said security-subjects
consist of Lochty Bleachfield and machinery there-
in., After it had been seftled by arbitration what
portion of the machinery, as being moveable, fell
under the sequestration, the trustee put himself
in communication with the appellants with the
view of getting them to purchase the machinery,
plant, and utensils belonging to the estate, and
made offer of them at the price of £1000, but
they declined to acquire them, The trustee
was therefore cbliged to sell the articles in lots
by public roup, which he did on 28th January
1885, and as these formed the newest and best
and most indispensable portions of the machinery,
plant, and utensils, the utility of the works as a
going concern was greatly impaired, and the
works have been left in an almost wrecked



