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liable. The money sued for has been paid by | and recorded 7th January and 18th April 1882,

the pursuers in satisfaction of the creditors’
claims under the contract, and therefore I have
no hesitation in saying that the pursuers are
entitled to decree for the sum so paid.

Lorp JusTIOE-CLERE—I have found this case, I
eonfess, attended with difficulty, and for a con-
siderable period of the debate the impression in
my mind was adverse to the views propounded
by yonr Lordships. But I am not disposed to
place my impression in opposition to those views,
nor do I desire formally to dissent from the re-
sult at which your Lordships have arrived. I
think that the matter, so far as it depends on
written evidence, has been left in a very am-
biguous condition, and I think it is not wonder-
ful that a different meaning has been placed on
it by the two parties concerned. But I do not
want to gay anything which may add strength to
the defenders’ interpretation, which your Lord-
ships have negatived. I am quite clear that the
agreement of all to & composition eontract would
be a most material part of the obligation if it
were expressed, but whether it is or is not in the
present case, is a question which in my view is
doubiful, and at all events is not sufficiently clear
to induce me to dissent.

The Court dismissed the appeal and affirmed
the judgment.

Counsel for the Appellant—Balfour, Q.C.—
Ure. Agents—Fodd, Simpson, & Marwick, W.8S,

Counsel the for Respondents -— Jameson —
Dickson. Agents—Henry & Scott, 8.8.C.

Wednesday, November 30.

FIRST DIVISION.
[Lord M‘Laren, Ordinary.
CAMPBELL ¢. CAMPBELL AND OTHERS.

Succession — Marriage-Uontract —  Means and

Estate,” whether intended to include Heritage.
By an antenuptial marriage-contract the
husband, after giving to his wife, if she
should survive him, his whole household fur-
niture and plenishing, aliferent of his house,
and an annuoity payable out of the rents of
other hetitable subjects, gave her a power to
dispose by meortis causa deed of his ‘‘ whole
means and estate,” in the event of his leaving
no settlement disposing thereof, and ‘‘to
that end” he appointed her his executrix
‘¢with power to give up inventories of my
estate, and all other powers competent to an
executrix ; and I hereby leave and bequeath
my whole means and estate to her as executrix
foresaid.”” There was no issue eof the mar-
riage, and the husband predeceased his wife,
leaving no will. He was survived by a son
of a previous marriage. Held, in a question
between the widow and the son of the pre-
vious marriage, that the words ‘‘ means and
estate” were not intended to operate as a be-
quest in her favour of the heritable estate.

By antenuptial marriage-contract entered into
between Donald Campbell and Ann Fraser, dated
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it was provided that in contemplation of the
marriage the said Donald Campbell ¢ hereby gives,
assigns, and dispones to the said Ann Fraser, if
she shall survive him, the whole household furni-
ture and plenishing, including silver plate, china,
books, and wines that shall belong to him at the
time of his death, wherever the same may be
situated ; and further, the said Donald Campbell
hereby assigns and dispones to the said Ann
Fraser, in case she shall survive him, the liferent
use and enjoyment of the cottage in which he at
present resides, called Lorne Cottage, with full
power to her to uplift and receive the rents pay-
able from any portion thereof, during all the days
and years of her life, or to retain the same in her
own possession; and it is hereby declared that as
the cottage was built upon a piece of ground be-
longing to me, on which houses had already been
erected, and no allocation of the ground has
taken place, it is hereby declared that one-half
of the garden ground at the back shall belong to
and be liferented by the said Ann Fraser, along
with Lorne Cottage ; and further, the said Donald
Campbell hereby binds and obliges himsgelf, his
heirs, executors, and successors whomsoever,
without the necessity of diseussing them in their
order, to content and pay to the said Ann Fraser,
in the event of her surviving him, for and towards
her aliment, a free liferent annuity of £15 sterling,
and thatin equal portions, beginningthefirst term’s
payment thereof at the first ferm of Whitsunday
or Martinmas that shall happen after the death of
me the said Donald Campbell, and the next term’s
payment at the first term of Whitsunday or
Martinmas thereafter, and so forth half.yearly,
termly, and continually thereafter, and which
annuity of £15 a-year before provided to the said
Ann Fraser shall be payable and upliftable by
her out of and from the rents of the shop and
bakehouse situated in the property belonging te
me in Main Street, Callander; and the said

.Donald Campbell hereby further gives to the

said Ann Fraser full power and liberty by mortis
causa deed to test upon and divide and appor-
tion among my lawful children, whether by my
first or this intended marriage, and my friends,
in guch shares as she may think proper, my whole
means and estate in the event of my death with-
out having left any settlement regulating the dis-
posal thereof, and to that end I hereby appoint
the said Ann Fraser to be my executrix, with
power to give up inventories of my estate, and
all other powers competent to an executrix ; and
I hereby leave and bequeath my whole means
and estate to her as executrix foresaid, and
which provigions above written, conceived in
favour of the said Ann Fraser, she hereby accepts
in fullsatisfaction of all terce of lands, legal share
of moveables, and every other thing that she, jure
relicte or otherwise, could ask, claim, or demand
from the said Donald Campbell, or his heirs,
executors, and representatives, by and through
hig death, if she shall survive him ; and the said
Donald Campbell hereby for ever renounces and
discharges his jus mariti and right of adminis-
tration over any estate presently belonging or
that shall hereafter belong to the said Ann Fraser:
And both parties consent to the registration
hereof for preservation and execution,” &e.

There was ne conveyance of preperty by the
wife to her husband.

NO. VIIL



98 The Scottish Law Reporter.—Vol. XX V. ["amp‘gﬁ}},j’-sgf‘glsggf“x&cu

The marriage took place in January, and Camp-~
bell died on 1stApril1882. Therewere no children
born of the marriage, and Campbell left no will.
By e former marriage he had oune son, Donald
Campbell, and two daughters, Mrs Katie Campbell
or Stott, and Mrs Margaret Campbell or M‘Beth,

This was an action at the instance of the
widow, Mrs Ann Fraser or Campbell, as an in-
dividual and also as executrix of her husband
under the antenuptial contract of marriage
before referred to, against Donald Campbell, the
heir-at-law, Mrs Stott, and the children of Mrs
M¢Beth, who was then deceased, in which the
pursuer sought to have it found and declared—
“ (First), that by antenuptial contract of marriage
entered into between the said deceased Donald
Campbell and the pursuer, dated and recorded as
aforesaid, the said deceased Donald Campbell gave
to the pursuer full power and liberty by mortis
causa deed to test upon and divide end apportion
among his lawful children, whether by his first
marriage or by the marriage between bim and
the pursuer, and his friends, in such shares 2s
the pursuer might think proper, his whple
means and estate in the event of his death with-
out leaving any settlement regulating the dis-
posal thereof ; (second), that the said deceased
Donald Campbell died on er about 1st day of
April 1882 without leaving any such settlement,
gurvived by the pursuer ; (third), that upon the
death of the said deceased Donald Campbell,
the pursuer became entitled to be duly and
validly infeft in trust, in terms of the said con-
tract of marriage, in” the heritable subjects in
Callander belonging to her late husband; and
further, that it be found and declared ‘¢that
the defender the said Donald Campbell has no
right or title, whether of property or possession,
in or to the subjects and others above described ;
and the defender the said Donald Campbell
ought and should be decerned and ordained by
decree foresaid immediately to cede to the pur-
suer possession of the said subjects and others,
and to flit and remove himself, his family,
servants, cottars, and dependents, and goods
and gear, furth and from the same, or any part
thereof, in order that the pursuer may enter
into and possess and test upon, divide, and
apportion the same, all in terms of the said
antenuptial marriage-contract.”

The deceased Donald Campbell left no move-
ables except the furniture and plenishings, which
his widow received under the marriage-contract.

The heritable subjects were estimated by the
pursuer to be of the value of £1200, and were
burdened with a bond for £250.

Defences were lodged for Donald Campbell,
who stated—*‘For many years prior {o 1875
the defender’s father, the said deceased Donald
Campbell, carried on the business of a baker,
and resided in the said tenement in Main Street,
Callander. For at least sizteen years prior to
1875, and until he was twenty-seven years of
age, the defender, who was the only son of the
said deceased Donald Campbell, wrought as a
baker in the employment of his father, his only
remuneration being his board, lodging, and
clothing, In or about said year 1875 the de-
fender was married, and his father thereupon,
in consideration of the defender’s previous and
largely gratuitous services to him, made over
aud gifted his business and all his trade utensils

to the defender, arranged to give him the occu-
pation of the dwelling-house and bakehouse, and
the use of his furniture, for an annual rent of
£30 sterling, and commenced to live with the
defender, and work in his employment at the
remuneration of 9s. per week, and bed and
board. This arrangement continued till the
date of his father’s marriage with the pursuer in
January 1882, and was and has all along been
well known to the pursuer.”

This was substantially admitted by the pur-
suer, under the explanation that the defender
had not paid any rent.

The pursuer pleaded—*‘(1) No relevant de-
fence ; (2) in the circumstances condescended
on, the pursuer is entitled to declarator with
expensges as concluded for; and (3) on a sound
construction of the said anftenuptial contract of
marriage, the pursuer is entitled to the subjects
deseribed in the summons.”

The defender pleaded— ¢ (1) No title to sue.
(2) The pursuer’s averments are irrelevant and
insufficient to support the conclusions of the
summons. (3) On a sound construction of
the said antenuptial contract of marriage, the
pursuer is not entitled to decree as concluded
for. (4) The pursuer is barred by acquiescence
and actings from insisting in the conclusions of
the summons. (5) The defender being heir-at-
law of the deceased Donald Campbell, is entitled
to the subjects described in the summons.”

The Lord Ordinary (M‘LAREN) on 14th June
1887 found and declared in terms of the first and
second declaratory conclusions; guoad ulira as-
soilzied the defender; and found no expenses
due to or by either party.

¢ Opinion.—1 am of opinion that under the
antenuptial contract founded on tbe right
claimed by the pursuer of this action does not
arigse. The clause founded on begins by giving
the pursuer, the wife, full power and liberty to
test upon and divide and apportion among the
husband’s lawful children, whether by his first or
intended marriage, and his friends, in such shares
as she might think proper, his whole means and
estate, in the event of his death without having
left any settlement regulating the disposal there-
of, and that power is applicable to heritable and
moveable estate, In the same deed the wife
is given a liferent of one of the two heritable pro-
perties in Callander, which belonged to the hus-
band, the disponer. Now there is, in my appre-
hension, nothing to indicate that these words,
purporting to give a power of appointment and
division, import any larger interest or right given
to the wife than in their strict meaning they con-
vey. I think it is a power of appointment—and
nothing more—that is given to Mrs Campbell
under the clause. But I quite assent to the
argument for the pursuer that whatever is neces-
saryto the dueexecution of that power bythedonee
ig implied in the contract of marriage, I think
that in the contract there is implied the necessary
machinery for enabling the lady to make up a
title as trustee if such title were necessary to
enable her to exercise the power; because
under the recent Conveyancing Statute words in
a deed purporting to deal with heritable property,
which if used with reference to moveable pro-
perty would entitle the donee to receive and
apply it, are to have the same effect with refer-
ence to the heritable estate that is associated
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with the moveables in the conveyance.
ingly, in the series of decisions that have
followed upon these statutes, it has been held
that conveyances in trust, although not expressed
in the form of de presenti transfers, may be the
ground of adjudication, or for the execution of
a notarial instrument, in virtue of the facilities
given by the Conveyancing Act for the testamen-
tary disposal of landed property. But the real
question here is, whether the antenunptial contract
contains any evidence of an intention on the
part of the husband, or an expectation on the
part of the wife in consequence of the husband’s
words, that she sheuld be the trustee of his
heritable estate. If sheis trustee, she may make
up a title in the form contemplated by the con-
clusions of the action. If she is not a trustee,
then the action falls. Now, nothing can be
more clear than that the donee of a simple
power of appointment may execute the appoint-
ment without being vested in the estate, and
therefore it is not at all necessary to the fulfil-
ment of the husband’s obligation that his wife
should be vested in his estate. I think she may
bave all. the control that it was intended she
should have over the estate by executing the
power in the terms in which it is given. And
further, there is nothing, so far as I can see, in
the other averments of the record which appear
to interfere with or militate against the capacity
or power of the wife to execute a deed of division.
As regards one of the subjects, she is the life-
renter, as the fee iz undisposed of except
through this power. As regards the other sub-
jeet, there was some arrangement made by the
husband in his lifetime in favour of his eldest
son which apparently terminated at Lis death,
and the eldest son is now possessing that pro-
perty on the title of apparemncy. But if the
pursuer should think fit to exercise the power
of appointment, which I think is a testamentary
power coming into effect upon ber death, then
the result is that the obligation created by the
marriage-contract will devolve upon the hus-
band’s heir. He is bound to fulfil his father’s
obligation, and therefore he must either make
up his title, and convey to the persouns in whose
favour the deed is executed, or he must submit
to their making up a title at their own hands in
one or other of the forms which are now provided
by statutory enactment for that purpose. While
therefore I do not doubt that the pursuer is well
founded in the substance of the claim which she
asserts, I think she is wrong in the mode she
has taken to assert it.

«In what I have already said regarding the
interpretation of this antenuptial contract I
have been assuming that, in so far as the deed
gives the power, it iz a power to divide and
apportion heritable estate as well as moveable
ostate. But it is not a question under the Con-
veyancing Acts at all. I have considered these
Acts with reference to the pursuer’s contention
that she is entitled to expede a title to these lands
in her own name. 1 have decided against her on
the ground that there is not such an indication
of intention that she should be vested in the
estate in her lifetime as would satisfy the
requirements of the Conveyancing Acts, .

“But in the interpretation of powers of dis-
posal technical language is mot necessary, nor
was it ever necessary ; and if I had been dealing

Accord- ;

with this langnage in a deed executed before the
passing of the Acts 1868 and 1874 I should
equally have held that, in a marriage-contract
where heritable as well as moveable estate
is regulated, a power to test upon the granter’s
whole means and estate is a power to test upon
heritage.

¢¢The result will be, that the pursuer, accord-
ing to my judgment, is entitled to decree in
terms of the first and second declaratory conclu-
sions, and that the defender is entitled to absol-
vitor from the third conclusion.

¢“I think this is not a case for expenses to
either side. The difficulty has been occasioned
by the parties to this antenuptial contract not
having made their meaning clear, and there has
been divided success. It was necessary for the
pursuer to come into Court, but she has claimed
too much. I think the defender had a material
right to object to the property being taken out of
his hands during his lifetime.”

The defender reclaimed, and argued—(1) That
the Lord Ordinary was right in assoilzieing the
defender from the third conclusion of the sum-
mons, but that as regarded the first two conclu-
sions of the summons these were ouly introduc-
tory to the third, and could not be the subject
of a decree of declarator. (2) The words
‘“means and estate,” looked at with reference to
the context of the deed, did not include heri-
tage. No doubt these words were habile to
convey heritable property if the truster se in-
tended—31 and 32 Viet. e, 101, sec. 20. But
they were words which required construction—
Urquhart v. Dewar, June 13, 1879, 6 R. 1026,
The question was, in what sense did the maker
of the deed use them? If they were read as
meaning moveable estate only, then the deed
was intelligible, but if read as including heri-
tage, then it was a mass of contradictions. There
was an antecedent probability that the husband
was in the deed dealing with his moveable pro-
perty only. He gave no power of making up a
title to his heritage, which indieated that the
power of dividing and apportioning applied only
to moveables. The words ‘‘as executrix fore-
said ” were conclusive. The pursuer was sub-
stantially made legatee of the whole moveable
estate. Assuming that the words of bequest in-
cluded heritable estate, they were inconsistent
with the liferenf provision which the heir was
bound to pay. According to the view of the
other side, the pursuer had got a bequest of
heritage in trust which had been restricted in a
former part of the same deed to a liferemt.
—{Lorp PrEsmENT—If we agree with the Lord
Ordinary we should dismiss the action. In that
point of view the only questiqn is, whether the
words ‘‘means and estate ” include heritage ?|

The defender argued—1. That the pursuer had
the entire administration of the whole estate,
end though only termed an executrix she was
really a trustee—Ainslie, &c., v. Ainslie, De-
cember 8, 1886, 14 R. 209. She was trustee of
all the Leritable and moveable property left by
ber busband. The words °‘means and estate ”
clearly included heritage, unless there was some-
thing in the deed restricting their meaning, and
there wasnothinginthe presentdeed— Urquiart v.
Dewar,supracit. ; M*Leod's Trusteesv. M* Luckie,
d&c., June 28, 1883, 10 R. 1056 ; Robb’s T'rustees
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v. Robb, May 14, 1872, 10 Macph. 692. TUntil the
pursuer exercised her power the defender had
no right to, or interest in the estate—Bryson’s
Trustees v. Clark, d&c., November 26, 1880, 8 R.
142. The rents were to be accurulated for the
pursuer, and she could test on these.

At advising—

Lorp PresipENT—It appears to me that if the
Liord Ordinary is right in the opinion expressed
in his note bis proper conrse was to dismiss the
action. The first two declaratory conclusions of
the summons cannot mean more than that the
marriage-contract between the spouses contained
certain words, and that the husband died on 1st
April 1882 without leaving any other settlement.

The first of these conclusions cannot be the
subject of a decree of declarator, because it simply
repeats the words of the deed. The second de-
claratory conclusion is a mere statement of fact.
The Lord Ordinary is against the pursuer upon
the other conclusions, and these being unneces-
gary, the plain result is that there is no founda-
tion for the action,
 As regards the merits of the question discussed
in the Lord Ordinary’s note, I entirely agree. I
think there is no appearance of any intention to
give the wife any title to the heritage. It must
ba kept in view that the deed is drawn by a con-
veyancer. It iz not like some of the wills we
have had to construe, where the testator has ex-
pressed his meaning in his own words, and where
greater latitude has been allowed in respect the
words were not used nor meant to be understood
in any technical sense. Here, however, as I have
gaid, the deed was drawn by a firm of Glasgow
conveyancers, and it is presumed that they have
expressed in technical language what the contract
was between the spouses. In the earlier part of
the deed there is a conveyance to the lady of the
household furniture and plenishing, which is to
inelude certain things, and then there is a clause
by which the husband ‘¢ assigns and dispones the
liferent use and enjoyment of the cottage in which
he at present resides, called Lorne Cottage, with
full power to her to uplift and receive the rents.”
Then follows a declaration that one-half of the
garden ground at the back shall be liferented by
bis wife, showing that the other half was to be
excepted. Then there is also given to the wife
an annuity of £15, in the form of an obligation,
in which the husband binds his ¢ heirs, executors,
and successors whomsoever,” to pay the same,
and this annuity is declared ¢ payable and uplift-
able by her out of and from the rents of the shop
and bakehouse situated in the property belonging
to me in Main Street, Callander.”

So far as I have gone in construing the deed
there is no room for doubt, the lady being en-
titled to the provisions I have adverted to.

‘We must now look at the rest of the deed, and
if possible read what follows consistently with what
has preceded. The first thing mentioned in the
part of the deed now under consideration is the
power— ¢ And the said Donald Campbell hereby
further gives to the said Ann Fraser full power
and liberty by mortis causa deed to test upon and
divide and apportion among my lawful children,
whether by my first or this intended marriage,
and my friends, in such shares as she may think
proper, my whole means and estate in the event
of my death withouf having left any settlement

regulating the disposal thereof,” Now, I do not
think it is necessary for the present purpose to
determine whether this power applies to heritage
or not. But be that as it may, the next part of
the deed which does require construction follows
—<*And to that end I hereby appoint the said
Ann Fraser to be my executrix, with power to give
up inventories of my estate, and all other powers
competent to an executrix ;' and I hereby leave
and bequeath my whole means and estate to her
as executrix foresaid.” Now, in the first place,
it is plain that this is not an absolute bequest, but
is given to enable her to exercise the power.
Then, in the second place, it is given ‘‘as execu-
trix,” and in no other capacity whatever. It is
said the words used— ‘‘ means and estate”—in-
clude heritage. In many cases they may be suffi-
cient to do so, but they cannot have that effect
where such a construction is utterly inconsistent
with the rest of the deed. The husband has al-
ready mentioned heritage, and disposed of a part
of it. Isif at all consistent that the word ¢‘estate”
means heritage which has been already dealt with
to some extent. I have come to the conclusion,
without the smallest hesitation, that the words
‘“means and estate” were not intended to include
heritage, but were intended to apply to move-
able estate alone.

How far that may have the effect of restricting
the power of appointment and apportionment it
is not necessary to consider. It is enough to say
that the bequest does not apply to heritage.

Lorp Mure—I entirely concur in all the obser-
vations your Lordship. has made, and assuming
the Lord Ordinary is right in his conclusion, I
think the action should have been dismissed.

There was no necessity for the first two con-
clugions. The general construction of the Act
of Parliament by which heritage can be conveyed
by words which are sufficient to convey move-
ables does not admit of any question. ‘They
are always sufficient if it is clearly the intention
of the testator to make them so.

My opinion in the case of Urguhart has been
referred to. In that case I held that there was
nothing in the deed under consideration to limit
the meaning of the word *‘estate.” Here, when
we look at the clause where the widow is appointed
executrix, it shows that the moveables only were
intended to be conveyed to her. Mr Asher
remarked—and I thought there was a good deal
in it—that there are no words as to the making
up of titles to the heritable estate.

On the whole matter, as I have said, I entirely
agree with your Lordship. :

Lorp Apam—I think the question lying at the
bottom of this case ig whether the husband, by
bequeathing his ‘‘whole means and estate,”
meant to include heritage. Now, I think there
is no doubt that these words are sufficiently wide
to embrace both moveables and heritage, and
perhaps if they stood by themselves they would
do so in the present case. But when we find
them here in contignity with the words ‘‘as
executrix,” this, to my mind, raises the presump-
tion that the husband meant to limit their
meaning. I have no doubt you must look at
the whole deed, and applying this test, I have
no doubt that heritage was not intended to be
included by the husband. I think he meant to
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leave his heritage to his son, burdened with a
liferent to his widow of the cottage, and also an
annuity to her of £15 to be paid out of the other
subjects. The son, as we see, had been in pos-
session of the subjects for some years, and I do
not think the father meant to give his widow the
power at his death to turn him out.

Now, that being so, I think the husband only
meant to give the pursuer the power of test-
ing upon "his moveable estate. If you read
‘“means and estate” as including heritage, then
that interpretation is totally inconsistent with
the other terms of the deed. You would have
expected that the widow would have got the fee
of the property if that had been intended. But
the obligation to make his heirs and successors
pay the annuity makes his intention clear. If the
pursuer’s view is right, that was an obligation
1aid on the person who is not proprietor to pay
to one who is. That is really a reductio ad
absurdum. When the other parts of the deed
are looked at, where the words ‘‘means and
estate” are used, they are also used with refer-
ence to the powers given to, and the duties of,
the wife as executrix.

On the whole matter I have no doubt that
your Lordships have put a right construction on
this deed.

Lorp SHAND was absent from illness.

The Court recalled the interlocutor of the
Lord Ordinary, and dismissed the action with
expenses.

Counsel for the Defender (Reclaimer)—Asher,
Q.C.—Baxter. Agent—James Gavin, L. A,

Counsel for the Pursuer (Respondent)—Bal-
four, Q.C.—Craigie. Agents—Fodd, Simpson,
& Marwick, W.S.

Friday, December 2.

FIRST DIVISION.
[Lord M‘Laren, Ordinary.

SCOTTISH DRAINAGE AND IMPROVEMENT
COMPANY ?. CAMPBELL.

Personal or Real— Absolute Order Charging Fee
of Lands— Qlebe—Parish Minister — Scottish
Drainage and Improvement Company's Acts
1856 and 1860 (19 & 20 Vict. cap. law., and
23 & 24 Vicet. cap. claz.).

The Scottish Drainage and Improvement
Company’s Act 1856, sec. 49, provides for the
execution by the Inclosure Commissioners of
an absolute order charging the amount of
improvement expenditure ‘‘upon the fee of
the lands improved.” The form of the
absolute order is preseribed by Schedule
C of the statute, and by it the fee of
the lands is charged, but no personal ob-
ligation is imposed. Section 61 provides
—¢Every charge on land by virtue of
this Act may be recovered by the company,
or the person for the time being entitled to
the same, by the same means and in like
manney, in all respects, as any feu-duties, or
rent, or annual rent, or other payment out

of the same lands would be recoverable in
Scotland.” -

In a cage where an absolute order had been
granted in the form prescribed by ScheduleC,
charging the fee of a glebe with an annual
rent-charge in respect of an advance made to
the parish minister for improvements on the
glebe—7eld that the Inclosure Commissioners
had not a personal action against the succeed-
ing minister for the rent.charge, and that
theironlyremedy was by real diligence against
the land.

This was a personal action at the instance of the
Scottish Drainage and Improvement Company, in-
corporated under the Scottish Drainage and Im-
provement Company’s Acts of 1856 and 1860 (19
and 20 Viet. cap. Ixx., and 23 and 24 Viet.
cap. clx.), against the Rev. John Peter Camp-
bell, minister of the parish of Urquhart, Drumna-
drochit, Inverness, to recover payment of certain
rent-charges upon the glebe for improvement debt
incurred during the tenancy of the previous in-
cumbent.

These rent-charges were constituted by absolute
orders execnted by the Inclosure Commissioners
under the said Acts according to the form pre-
scribed by Schedule C, appended to the Act of
1856. The following is a specimen :—*‘The
Inclosure Commissioners for England and Wales,
in pursuance of the Scottish Drainage and
Improvement Company’s Acts, do, by this
absolute order under their hands and seal,
charge the fee of the lands mentioned in the
schedule annexed hereto with the payment to
the Scottish Drainage and Improvement Com-
pany, their successors and assignees, of the
yearly sum of Sixteen pounds eight shillings
and eightpence, payable half-yearly on the 15th
day of May and the 11th day of November in
every year, for the term of twenty-five years, and
being a proportionate repayment, according to
the table annexed, of the capital sum of Two
hundred and forty-five pounds five shillings,
with interest at Four pounds ten shillings per
centum per annum, the first half-yearly payment
to be made on the 15th day of May One thou-
sand eight hundred and seventy-eight.”

The Scottish Drainage and Improvement Com-
pany’s Act 1856 (19 and 20 Viet.cap.lxx.) provides
as follows :—

¢‘Section 49, When a provisional order for
charging any lands to be improved has been
made, and the commissioners are satisfied that
the works of improvement contracted to be
executed, or some part of such works, have
been properly executed, the commissioners shall
execute a charge under their hands and seal,
upon the fee of the lands improved, or to be
improved, or some sufficient part thereof, for
the whole amount by the contract agreed to be
charged on the land to be improved, if all the
works contracted for are so executed or a pro-
portional part of such amount, if part only of
such works are executed, as the case may be, to be
paid with interest to the company.”

‘“Section 52, When the fee of any land is,
in pursuance of this Act, charged with any
money, the company shall be entitled to, and
shall have from the time from which such
rent-charge shall commence and take effect,
n charge upon such land for the money as-
certained and approved by the commissioners



