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means of the notarial instrument alone. 1 have
already given my reasons for holding that a
notarial instrument has no disponing or trans-
mitting power.

In the case of an absolute disposition to A,
whom failing to B, it would be impossible to
dispute—at least as the law stood prior to 1874~—
that B could not make up a title by notarial
instrument or otherwise without expeding a
service to A so as to take up the fee which was
vested in him. I do not pause to consider
whether the Act of 1874 makes any difference on
the ground that it vests a fee in B by mere sur-
vivance. For whatever may be the effect of that
Act, it i8 plain that it has no application to the
present case.

But an argument was founded on the fact that
the right conferred on Shields and his successors
is a trust-fee, and that the radical right remained
in Yeaman. I cannof see how this is material.
The trust-fee is created only by a disposition of
tie lands, and can only be taken up by taking up
the lands which are the subject of the trust.
Therefore the question is, whether a good title
has been made ap to the lands, and that can only
be decided by the law which regulates the trans-
mission of heritable rights. Mr Buchan is not
less a successor than an heir of provision though
he is a successor in a trust-fee. The only dif-
ference is in the legal processes which would be
available for the transmission of the respective
fees, That the radical right remained with
Yeaman is of no consequence. It only shows
that Yeaman might have granted a disposition in
favour of Mr Buchan. But he did not.- He did
nothing more than name him as the successor of
Shields, and so place him within the destination
contained in the trust-disposition.

In my opinion the title is utterly bad, and I
do not think the agent has a right to be paid for
it.

The Court answered the question in the affirma-
tive.

Couisel for the First Party—-Gloag., Agents—
Drummond & Reid, S.8.C.

Counsel for the Second Party—C. N. Johnston.
Agents—J. A. Campbell & Lamond, C.S.

Friday, March 9.

SECOND DIVISION.

M‘GRIGOR AND OTHERS (BERTRAM'S MAR™
RIAGE - CONTRACT  TRUSTEES) v.
M‘GRIGOR AND OTHERS.

Succession— Will — Marriage- Contract — Revoca-
tion—Appoiniment.

Under an antenuptial contract of marriage
the wife conveyed to trustees the whole
estate, heritable and moveable, then belong-
ing to her, or to which she might acquire
right during the subsistence of the marriage.
The trustees were directed to hold the estate
for behoof of herself in liferent, and to hold
the capital of the estate for behoof of such
person or persons as she ‘‘may appoint by
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any writing under her hand (however infor-
mally executed or defective),” and failing such
appointment for behoof of her nearest heirs in
mobilibus whomsoever. She had previous to
her marriage made a will disposing of her
-whole estate, which contained clauses be-
queathing special legacies, and also disposing
of the residue. Shortly after her marriage she
died leaving only these two deeds. At the
date of her death her property consisted of
a sum of capital, accumulations of income
from her own estate paid to her partly before
and partly after her marriage, income
accrued upon her first husband’s estate,
which she had liferented, and househoid fur-
niture and jewellery. -

In a competition between the heirs in
mobilibus of the deceased, and the special and
residuary legatees under her will, held— diss.
Lord Rutherfurd Clark—(1) that the will
had been revoked by the marriage-contract;
(2) that it could not be taken as a valid exer-
cise of the power of appointment contained
in the latter deed; and (3) that the whole
property of the deceased went to hLer heirs
in mobilibus.

On 5th November 1879 Mrs Jessie Merry For-
rester or Matheson, the widow of John Matheson
junior, Glasgow, executed a testamentary settle-
ment, by which she appointed A. B. M‘Grigor
and C. D. Donald, both writers in Glasgow, to be
her executors.

The purposes of the settlement were, first, for
paymentof debts ; ¢‘second,for payment and fulfil-
ment of such further legacies or bequests, instruc-
tions or directions, as I may leave, bequeath, or
give, by any codicil hereto, or by any writing
under my hand (however informally executed or
defective) showing my wishes and intentions;
third, 1 direct my said executors to deliver to my
sister Mrs Margaret Forrester or Robson my
diamond earrings and my gold bracelet with
three diamonds, and to deliver to my other sister
Mrs Catherine Creelman Fofrester or Vaughan
my diamond brooch and my gold bracelet with
the moveable diamond centre; fourth, I direct my
said executors to pay the following legacies, viz.
(first), a legacy of £100 sterling to the minister
and kirk-session for the time being of the quoad
sacra parish of Renton, Dumbartonshire, to be
by them distributed among the deserving poor
of said parish, including the village of Renton,
and that in such way and manner as they, the
said minister and kirk-session, may in their dis-
cretion think proper ; (second), a legacy of £100
sterling to the Mechanics’ Institution at Alex-
andria, Dumbartonshire, of which my said late
husband was for some time honorary president ;
(third) a legacy of £100 sterling to my godson
and nephew Edward James Forrester Vaughan;
and (fourth) a legacy of £100 sterling to my
nephew and the godson of my said husband John
Matheson Forrester, declaring that the foresaid
pecuniary legacies are to be paid (free of legacy
duty) at the first term of Whitsunday or Martin-
mas that shall occur after my decease, or as soon
thereafter as my said executors may find it con-
venient, and be in funds to do so; and (fifth), I
direct my said execntors to pay over the residue
and remainder of my said estate, in equal por-
tions, to and among the Glasgow Western Infir-
mary, the Glasgow Night Asylum for the House-
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less, and the Glasgow Society for the Prevention
of Cruelty to Animals.”

Mrs Matheson on 18th September 1886 married
William Bertram, Esq. of Kersewell, in the county
of Lanark. - By their antenuptial contract of
marriage Mr Bertram disponed to his wife for ber
liferent use only, in case she should survive him,
the mansion-house of Kersewell, with the furni-
ture, &c., or in lieu thereof an annuity of £300.
Mrs Bertram disponed to the marriage-contract
trustees ‘* All and sundry the whole estate, herit-
able and moveable; real and personal, of what-
ever nature or description, or wherever situated,
now belonging to her, or to which she may
hereafter have right or succeed or which she may
acquire in any manner of way during the sub-
sistence of the said intended marriage, which
estate shall be held and applied by the said trus-
tees for the ends, uses, and purposes following,
viz., in the first place, in payment of the ex-
penses of the trust hereby created ; in the second
place, the trustees shall hold the said estate for
behoof of the second party in liferent for her life-
rent alimentary use allenarly, during ail the days
and years of her life ; and in the third place, the
trustees shall hold the capital of the said estate
for behoof of such person or persons snd on such
terms and payable at such periods as the second
party may appoint by any writing under l'mr
hand, however informally executed, and failing
such appointment the trustees shall hold the said
capital for behoof of the second party’s nearest
heirs in mobilibus whomsoever,”

Mr Bertram renounced all right of courtesy and
legal share of moveables which he or his repre-
sentatives could claim on the death of his wife,

Mrs Bertram died on 10th June 1887, survived
by her husband. At her death her property con-
sisted of securities of the value of £13,125,
Besides this .sum the deceased had in bank, or
otherwise under her own immediate control at
the date of her death, sums amounting to £1212
or thereby, representing accumulations of income

from her estate which had been paid to her partly -

prior and partly subsequently to her marriage
with Mr Bertram, and there had accrued certain
income on her first husband’s estate, the whole of
which was liferented by her, for the period from
Whitsunday 1887, when the last payment was
made, to the date of her death. 'There was also due
to her a sum of £1600 or thereby, being interest
accrued between June 1879 and the date of her
death on the sum of £4000, part of the estate of
her first husband, advanced by his trustees to
Sir Donald Matheson or on his account, which
had not been paid to her. The deceased was
also at her death possessed of a large amount of
household furniture and some jewellery of con-
siderable value.

This was a special case to which A. B. M*‘Grigor
and others, the marriage-contract trustees of Mr
and Mrs Bertram were the first parties; A. B.
M‘Grigor, the surviving executor under the
gettlement executed by Mrs Bertram on 5th
November 1879, was the second party ; the special
legatees under Mrs Bertram’s settlement were the
third parties ; the residuary legatees under Mrs
Bertram’s settlement were the fourth parties;
and Mrs Bertram’s heirs in mobilibus were the
fifth parties.

The parties of the second, third, and fourth
parts maintained (1) that the settlement of 5¢h

November 1879 was effectual and subsisting not-
withstanding the terms of the subsequently exe-
cuted contract of marriage, or alternatively (2)
that a distinction fell to be made between the
£13,125 of capital and the income (or at least so
much thereof as was paid to the deceased subse-
quently to her marriage with Mr Bertram) and
accumulations of income, the sum due in name
of interest on the sum of £4000 (or at least so
much thereof as had become due since the
marriage), and the rest of Mrs Bertram’s pro-
perty, and that the conveyance in the contract
of marringe only extended to and included the
capital sum of £13,125, and did not extend to
nor include the other property above mentioned ;
that the settlement was effectual and subsisting
guoad the other property, or at least quoad so
much thereof as was acquired or became due to
the deceased subsequently to her marriage, and
also quoad the nomination of executors therein
contained. The partiez of the fifth part main-
tained that the marriage-contract entirely super-
seded and revoked the previously executed settle-
ment, and that they, either under the marriage-
contract or as heirs in mobilibus ab intestatlo of
the deceased, were entitled to her whole estate,
including the accumulations of interest in the
bank and elsewhere.

The questions of law were these—*¢ (1) Has the
settlement of 1879 been revoked by the said
marriage-contract, or is the said settlement sub-
sisting and effectual to any, and if so, to what
extent? (2) Do the accumulations of Mrs
Bertram’s income, or at least 850 much thereof as
has been paid to her subsequently to her said
marriage, and the income due to her for the
period from the last term of payment to the
date of her death, or any part thereof, and the
household furniture and jewellery referred to,
fall under the marriage-contract, and if not, who
is entitled thereto? (8) Does the interest which
has accrued on the sum of £4000, above referred
to, or at least the interest which has accrued since
the said marriage, but which was not paid during
thelifetime of Mrs Bertram, fallunder the marriage
contract, and if not, who is entitled to the same ?”’

Argued for the second, third, and fourth parties
—Mrs Bertram in her marriage-contract had not
made any general settlement revoking the settle-
ment of her affairs made in 1879. The whole of
her property therefore fell to be disposed of
under that settlement. Further, the settlement
of 1879 was an appointment in the sense of the
marriage-contract. There was no inconsistency

- between the two deeds. The primary object of the

coutract was to protect Mrs Bertram’s property
from her husband, and when she died her direc-
tions for the final disposition of her property were
to be found.in the settlement of 1879—@rant v.
Stoddart, d&e., Feb. 27, 1849, 11 D. 872, revd. 1
Macq. 163; Weir v. Steill, M. 11,359 ; Dove v.
Smith, May 31, 1827, 5 8. 734; Fleming, M.
Implied Will, App. No. 1; Hislop and Others v.
Mazwell’s Trustees, Feb, 11, 1834, 12 8. 413;
Boyd's Trustees v. Boyd, July 13, 1877, 4 R.
1082; Young's T'rustees, d&e., May 22, 1885, 12
R. 968; Baird v Jaap, July 15, 1856, 18 D.
1246 ; Allans v. Sinclair, Nov. 13, 1776, 2 Paton’s
App. 403. Alternatively, only the capital of the
estate passed to the trustees under the marriage-
contract, and the accumulations of income fell
under the settlement,
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The fifth parties argued—In the marriage-
contract there was a general conveyance of all
the ‘property which this lady had in her posses-
sion at the time-of her death to certain trustees.
The trustees were ordered to hold all these sums
for certain purposes during her life, and when
these purposes failed at her death, the estate was
to go to her heirs ¢n mobilibus. That was a per-
fectly good settlement although it occurred in a
marriage-contract. 'The settlement of 1879 could
not be regarded as an appointment under her
hand, such as was spoken of in the marriage-
contract, as that had been executed prior to the
contract, while the words showed that what she
bad in her mind was some appointment to be
made after the contract. What was disponed
to the trustees under the contract was the ‘¢ capi-
tal of the said estate.” There the word ‘‘capital”
was opposed to ‘“interest,” and simply meant all
the property that she possessed at her death,

At advising—

Lorp Justioe-CLERR—This case raises some
questions which are not without interest, but the
substantial question which we have here to con-
sider is, whether a settlement executed by the late
Mrs Bertram when she was a widow, still sub-
sists notwithstanding the provisions of a mar-
riage-contract subsequently executed? In 1879
Mrs Bertram, or as she then was, Mrs Matheson,
executed a settlement purporting to be a uni-
versal settlement of her estate. By this deed she
conveyed the universitas of her estate to trustees
named in the deed for the purposes of the settle-
ment. These were to pay certain legacies detailed
in the deed, and then to divide the residue of the
estate among four charities in Glasgow which were
named. But afterwards she became engaged to
be married, and on that occasion she executed an
antenuptial marriage-contract, dated 18th Sep-
tember 1886, That also purported to be a uni-
versal settlement, and to convey the universiias
of her estate to trustees for the purposes therein
mentioned. These purposes, shortly stated, were,
first, to secure her own liferent of the estate, and
secondly, on her death, and failing any appoint-
ment in writing under her own hand, the trustees
were directed to pay over the residue to her next-
of-kin. The lady died shortly after the marriage,
and the question now is whether the settlement
of her estate made in the marriage-contract does
supersede or revoke the settlement made in 1879.
My opinion is that the settlement in the mar-
riage-contract does supersede entirely the settle-
ment of her affairs made in 1879.

It has been contended for the parties interested,
first, that there is no express revocation in the

marriage-contract of the previous settlement, and

also that the disposition in the previous settle-
ment, being a disposition of a special subject, can-
not presumably be revoked by a general disposi-
tion in a later deed ; and secondly, it is said that
the clause in the marriage-contract by which Mrs
Bertram reserved to herself & power of appoint-
ment contains certain words which by their con-
struction read into it the residuary clause in the
settlement of 1879.

As regards the first point, I do not think that
the doctrine of law contended for is at all applie-
able here. This is a case where both the settle-
ments are universal settlements, and unless we
are shown something to the contrary it is plain
that these two universal settlements cannot stand

|
|

together. The second point is, whether that
provision in the marriage-contract as to the
effect of any writing under her own hand can
import into the marriage-contract the provisions
of the settlement of 1879. I am strongly of
opinion that it cannot, and on these grounds—
The settlement in the marriage-contract being a
universal settlement the result of it must beto
recal the settlement she had made in 1879 of her
affairs. The two deeds cannot stand together,
and it is plain that when this lady reserved to
herself the right to dispose of the estate to such
‘‘person or persons, and on such terms and
payable at such periods as she may appoint by
any writing under her hand (however informally
executed)” she could not intend to import into
her deed the very settlement she had altered.
It is a question of intention, and if I were asked
what was this lady’s intention I sheuld certainly
think that the plain answer was that she intended
to hand over ber estate to her next-of-kin, unless
in the future she should make some other gettle-
ment of her affairs. In addition to what we may
infer from the words of the deed, we have the
facts in connection with the case to help us, and
these in my opinion show that it is impossible to
imagine that this lady intended to repeat the
provisions of her former will. It is plain that
in 1879 the claims of the charities she intended

“to favour were principally in her mind, but when

afterwards she came to be engaged to be married
all her interests were altered, and it is not to be
supposed that she intended to tie up her own
hands as regarded any provisions she might in
future make for her husband out of her estate.

It is said no doubt that the date of her testa-
ment must be taken as at the date of her death.
That is quite true, but it is a statement that must
be taken in a general way. It would be very
singular if a settlement which was executed six
years before her death should be taken as later
in date than the contract she entered into on the
occasion of her intended marriage.

Secondly, the provision in the marriage-contract
reserving to the lady the right to alter her settle-
ment by any writing under her own hand in my
opinion referred solely to any writing that she
might make subsequent to her marriage, and
cannot be construed to mean that a settlement
she had made previously was to be regarded as
such a writing. I think that the trustees took
everything that belonged to her at the date of
her death.

Lorp Youra—I am of the same opinion. The
guestion is in regard to the succession of the late
Mrs Bertram, and the result depends nupon the con-
sideration of two deeds. One of these isa proper
will executed in 1879 when she was a widow,
and the other is an antenuptial marriage-contract
executed in 1886 on the eve of her second
marriage. The deed which I have called the
proper will appointed certain trustees named
therein, and explained the manner in which they
were to execute their office. The first question’
is this—Is the marriage-contract to any extent,
and if so, to what extent, also a will or testamen-
tary instrument? If it is not a will or testamen-
tary instrument at all, then it does not interfere
with the deed of 1879. If it is a will to any
extent, then to that extent it must supersede the
provisions of the former deed. -
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It is rather a singular marriage-contract taken
as a whole. The provision made by the hus-
band in favour of his intended wife is the life-
rent after his death of his mansion-house of
Kersewell in Lanarkshire, and its equipments,
including a liferent use of the cellar of wine.
There is also an option to her, to take, instead
of that, an annuity of £300. That part of
the deed never came into operation as Mrs
Bertram died a few months after the marriage,
survived by her husband. 'The only other
part of the deed was that by which the wife on
her part conveyed to certain trustees ¢¢ All and
sundry the whole estate, heritable and moveable,
real and personal, of whatever nature or descrip-
tion, or wherever situated, now belonging to her,
or to which she may hereafter have right or
gucceed or which she may acquire in any manner
of way during the subsistence of the said in-
tended marriage, which estate shall be held and
applied by the said trustees for the ends, uses,
and purposes following.” We had an argument
as to what part of her estate this clause
included, whether the whole, or if not the
whole, then what part of the whole, but it was
admitted, and indeed was clear, that at least it
included her property to the value of £13,125.
This sum at least, invested and secured, was put
inte the hands of the trustees. Now, what were
the trustees to do with it. The clause goes
on—*In the first place, in payment of the
expenses of the trust hereby created; in the
second place, the trustees shall hold the said
estate for behoof of the second party in liferent
for her liferent alimentary use allenarly, during
all the days and years of her life; and in the
third place, the trustees shall hold the capital of
the said estate for behoof of such person or
persons and on such terms and payable at such
periods as the second party may appoint by any
writing under her hand, however informally
executed, and failing such appointment the
trustees shall hold the said capital for behoof of
the second party’s nearest heirs in mobilibus
whomsoever.” It is a startling thing to hear
that a deed containing such a clause is anything
but a will or testamentary instrament. What it
applies to is another question, but that it applies
to all property put into the hands of the trustees
is certain. It was put into their hands to dispose
of according to the purposes directed in the
deed. Suppose there was no direction to the
trustees to hold it for any person ‘‘ who may be
named in any writing under the second party’s
hand,” but that merely they were to hold it for the
second party’sheirs whomsoever ; supposeshegave
her estate to trustees directing them to pay her the
liferent, and’ on her death to hold it for her heirs
whomsoever. Isthat nota testament? No doubt
it is a marriage-contract in this respect, that her
husband contracts that her estate shall not pass
to him, but remain her property to be dealt with
as she pleases, but I think that is a testamentary
direction as to the disposal of her property after
her death. I see nothing in the objection that
the beneficiaries are not a more selected party
than her heirs in mobilibus. If the direction had
been to pay to A B, or to one of the charities
mentioned in the deed of 1879, would that not
have been a testamentary direction? At this
time I am not considering anything but the
application of the £13,000. If I had to de-
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fine what was a testamentary direction I do
not think that I could give a better definition
than that it was a direction as to the disposal of
the testator’s property after his death.

The direction here is in different terms, and to
the extent of these terms must supersede the
direction in the settlement of 1879. But then
we have the words in the marriage-contract that
her property is to go to anyone to whom
she may have made an appointment under her
hand, and we are asked to construe these words
so that the deed of 1879 should be taken as such
an appointment by a writing under her hand.
In the event of no suchappointment being made
the direction is to pay to her nearest heirs, but
the argument is that if there isno future appoint-
ment, then the trustees are to pay over the
residue to those named in the settlement of 1879
as that is an appointment made under her hand.
I cannot read the deed so. I think that that
construction is strained and unmnatural. In my
opinion the plain meaning of the clause is this—
My mind at present is to give the residue of my
property to certain persons on my death, but I
may change my mind, and if I do, I wish my
trustees to pay attention to the alteration, and
deal with it according to any settlement I may
make. The conclusion I come to i§ that the
deed of 1879 is not an appointment, and can-
not be regarded as such under the terms of the
marriage-contract, which we must bear inmind is
also a settlement of Mrs Bertram’s estate,

‘We must now proceed to consider if this clause
applies to the whole of her estate or only to a part.
In my opinion it applies to the whole. In terms
it does literally so apply, and in this case there
is no room, as in some other cases, for the
consideration of partial alienation. Here there
is no alienation. The parties to whom her
estate was to go were the parties to whom
it would have gone by operation of law after her
death if she had died intestate, her heirs in
mobiltbus. 1 see no inducement to the Court to
limit the operation of this clause of the marriage-
contract. Let us refer to the words of the deed
again, “‘All and sundry the whole estate, herit-
able and moveable, real and personal, and of
whatever nature or description, or wherever
situated, now belonging to her,” &e. The word
“now ” means at the date of the deed in 1886.
That includes everything she had at her death;
it is a conveyance for the purposes of her will of
all the property she then possessed. Now, the
clause goes on that all this property is left to the
trustees for the purposes that she afterwards
describes. Now, everything she died possessed
of must have been her property at the date of the
deed in 1886, or must have come to her before her
death. Her own will in regard to that, unless
altered by some writing under her own hand,
bhowever informal, was that the trustees were to
pay it over to her heirs ¢n mobilibus. I think
that this applies not only to the £13,000, but
that it applies to her whole property at the time of
her death, That it is a subsequent will later in
date,and conceived under different circumstances,
and signifies that she now prefers other persons
to those she intended to favour under the deed
of 1879, Then she preferred the societies men-
tioned in the settlement, but now her mind
is changed. On the whole matter I am of
opirion that the will of 1879 is altogether super-
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seded by the will of 1886, and I call it so,
because I think that it is none the less a will
because the clauses composing it are included in
an antenuptial marriage-contract.

Lorp CRAIGHILL concurred.

Loep RurtmERrURD Crame—The question is
whether Mrs Bertram’s seitlement of 1879 was
revoked by her marriage-contract in 1886.

I may notice, though in my view it is not very
material, that the marriage-contraet is not a uni-
versal settlement. It only conveyed the estate
which belonged to Mrs Bertram at the time of
her marriage, or which she might acquire during
its subsistence. It is only by the accident of her
having predeceased her husband that it can in
any sense be regarded as a universal settlement,
and it is & question whether in any case it can
include the savings from accruing income.

The primary purpose of the marriage-contract
is to protect the estate of the wife during the
subsistence of the marriage. But for this it
would never have come into existence, It is,
however, also a will in as much as in a certain
event Mrs Bertram gives the estate thereby con-
veyed to beirs in mobilibus. But the direction
in their favour is only to take effect if she does
not otherwise appoint by a writing under her
hand. I regard that as meaning that they are to
take if she does not leave a will. I cannot hold
that it indicates any intention of revoking a
subsisting settlement.

If the marriage-contract had not contained
any direction in favour of heirs, I do not think
that it was disputed that the settlement of 1879
would have regulated Mrs Bertram’s succession.
T fail to see how by reason of the existence of the
direction the marriage-contract can be held to
have any revoking power, when the gift to heirs
is expressly postponed to any appointment which
she may make, or, as I construe these words, to
any will which she may leave.

It was argued that the only appointment which
could have legal efficacy was an appointment
made after the date of the marriage-contract. I
do not think that this view is sound. The words
are, as she ‘‘ may appoint by any writing under
her hand.” 1 think that these words apply to
and include any writing which she may leave at
her death expressive of her will, whatever the
date may be. All testamentary writings operate
as at death, and unless the words of the
marriage-contract necessarily exclude prior writ-
ings, which I think they do mnot, I am of
opinion that the settlement of 1879 is the unre-
voked will of Mrs Bertram, and that it must re-
ceive effect, either apart from the marriage-
contract altogether, or as an appointment which
takes precedence of the direction in favour of
heirs in mobilibus.

The Court pronounced this interlocutor : —

¢PFind (1) that the settlement of 1879 has
been revoked by the said marriage-contract
between William Bertram, Esq., and Mrs
Jessie Merry Forrester or Matheson, dated
18th September 1886; (2) that the accumu-
lations of Mrs Bertram’s income and the
household furniture and jewellery referred
to in the special case fall under the marriage-
contract; and (3) that the interest which

has acerued on the sum of £4000 referred to

" in the special case falls under the marriage-
contract : Find it unnecessary to dispose of
the fourth question in the case,” &c.

Counsel for the First Parties — Gillespie.
Agents—Mackenzie & Kermack, W.S.

Counsel for the Second and Third Parties—
Fleming. Agents—J. A. Peddie & Ivory, W.S.

Counsel for the Fourth Parties—Asher, Q.C.—
Napier. Agents—Mackenzie & Black, W.S,

Counsel for the Fifth Parties—Balfour, Q.C.
—Low. Agent—Donald Mackenzie, W.S,

Saturday, March 10.

FIRST DIVISION.
CLAREE 7. M'NAB AND OTHERS,

Inhibition— Recall— Misdescription in Letters of
Inhibition— General Mandate by Creditor.

In a bond and disposition in security the
grantees were designed as trustees for each
other, and as individuals. They assigned
their beneficial interests under the bond,
and the borrower granted a corroborative
disposition in security to the assignee. The
grantees then raised letters of inhibition, as
trustees under the bond and disposition in
security, against the granter, who presented
a petition for their recall, on the.ground that
the true creditor under the bond was the
agsignee, and that the inhibition was used
without her knowledge or consent. Held (1)
that the respondents, in designing themselves
a8 trustees under the bond had correctly set
forth their title, and that it was not necessary
for them to set forth the subsequent trans-
mission of the beneficial interest ; and (2) that
although the assignee had given no special
mandate the diligence was not therefore un-
authorised, as she had given general instruc-
tiens to her agent to act in the matter, and
was represented by counsel.

This was a petition for recal of inhibitions used
against the petitioner by the respondents.

By bond and disposition in security, dated and
recorded 13th and 14th October 1876, David
Wilkie Clarke, the petitioner, and@ David Crabb,
as trustees and also as individuals, borrowed from
the respondents Mrs Jane Jack or M‘Nab, Martha
M‘Nab, and Jehn M‘Nab, £1600, and from the
respondent James Cuthbert £400, which two
sums they bound themselves to repay to the
respondents and their assignees, both as_trustees
for the said Mrs Jane Jack or M‘Nab, Martha
M*‘Nab, and Jobhn M‘Nab, and James Cuthbert,
and as individuals, as the lenders of the said
sums. In security the borrowers, as trustees for
themselves and as individuals, disponed to the
respondents certain heritable subjects in Dundee.

On 13th November 1877 Mrs Margaret Scott
or Bell acquired right to the bond and disposi-
tion in security, and lands and others thereby
disponed, and the sums of money thereby due,
conform to assignations in her favour by James
Cuthbert, and by Mrs Jane M Nab, Martha M ‘Nab,
and John M‘Nab.



