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hasg thought fit to grant such certificate the
Court will be slow to interfere with his dis-
eretion.

On the 20th of October 1887 the steamer ¢ Tabas-
queno,” as she was returning from her trial trip,
went aground upon the breakwater at the mouth
of the river Carron. ‘A small tug, the ¢ Tweed,”
went to her assistance, but failed to get her off.
Signals of distress were made to a large tug, the
‘¢ Cruiser,” which was seen passing the mouth of
the Carron with a vessel in tow. In response to
these signals the * Cruiser ” at once cast off the
vessel which she had in tow, and came to the
assistance of the ¢ Tabasquenmo.” On coming
up she passed her hawser aboard af the steamer,
and succeeded with considerable difficulty in
haualing her off the breakwater. For the gervices
thus rendered by his vessel, Joseph Lawson, the
_ owner of the tug, sued the owners of the steamer,
. the Grangemouth Dockyard Company, for £500.
" In the proof led it was established (1) that the
services performed by the tug involved danger
to herself, her appliances, and ber crew; (2)
that in loosing from the ¢ Tabasqueno” the
¢“Cruiser’s” hawser, of the value of about £24,
got entangled in one of the paddles and was de-
stroyed; (3) that the pursuer lost the hire, £3, of
the vessel which the ‘¢ Cruiser ” had in tow, and
which it cast off in order to go to the assistance of
the ¢ Tabasqueno.” On the other hand, the pur-
suer failed to establish that the ‘‘ Tabasqueno”
was rescued from a position of danger.

The defenders tendered £20.

Theé Lord Ordinary (Fraser) on 1st February
1888 granted decree for £50 with expenses.

The defenders reclaimed, and argued — The
pursuer was only entitled to payment at towage
rates for the services rendered. With regard to
expenses the certificate of the Lord Ordinary
should be recalled, as the case could well have
been tried before the Sheriff under sec. 49 of the
Merchant Shipping Act Amendment Act, 1862
(25 and 26 Vict. cap 63).

The pursner argued that he was entitled to
the sum awarded by the Lord Ordinary, and that
the case was a fitting one to be tried in the
superior court.

The Court were of opinion that £50 was not
more than sufficient remuneration for the services
rendered, which, if towage services, were towage
services of an extraordinary kind, involving
difficulty and danger to the vegsel and crew which
rendered them. On the question of expenses
the Court declined to recal the certificate which
the Lord Ordinary had granted in the exercise of
ki discretion. ’

The Conrt adbered.

Counsel for the Pursuer and Respondent—
Dickson—Wilson. Agents—Beveridge, Suther-
land, & Smith, 8.8.C. -

Counsel for the Defenders and Reclaimers—
Balfour,Q.C.—Ure. Agents—Webster, Will, &
Ritchie, 8.8.C.

Tuesday, June 19.

FIRST DIVISION.
[Lord Kinnear, Ordinary.
GOURLAY (MARSHALLS TRUSTEE) 7.
MACNEILL & COMPANY,

Personal or Real—Ground-Annual—Real Bur-
den— Obligation to Build— Personal Action.

A and B, vassals under two feun-contracts,
conveyed part of the subjects possgssed by
them by a contract of ground-annual to C,
which contained a declaration that the lands
were disponed with and under the real bur-
dens, conditions, obligations, and others con-
tained in the two feu-contracts; and further,
with and under an obligation to erect and
maintain certain buildings of a specified
value. These obligations C bound himself and
his heirs, executors, and representatives
whomsoever, and his assignees, to perform,
and they were declared to be real burdens,
and appointed to be recorded in the register
of sasines. C subsequently digsponed the
same subjects to D, and D to E, the disposi-
tion in each case being always with and
under the real burdens, conditions, and
others contained in the feu-contracts and in
the contract of ground-annual.

In an action raised by the trustee on the
sequestrated estates of A and B against E, to
compel him to fulfil the obligations contained
in the two fen-contracts and in the contract
of ground-annual to erect and maintain
certain buildings—Z%eld (1) that the pursuer
had no title to enforce the obligations con-
tained in the two feu-contracts, as he was
not & party to them ; and (2) that there was
no personal obligation upon E, a singular
successor in the lands, to fulfil the obligation
to build contained in the eontract of ground-
annual.

Right in Security—Absoluie Disposition—Back
Bond— Re-eonveyance.

An action having been raised agaiust a
creditor infeft in certain lands on an ez facie
absolute disposition qualified by a back bond,
to compel him to fulfil certain obligations
alleged to be incumbent on him uunder bis

_title, he recorded the back bond, re-conveyed
the lands, and obtained a decree in absence
ordaining his debtor to accept and record it.

Opinion reserved ag to the effect of such
re-conveyance subsequent to the raising of
an action.

This action was raised on the 29th of April 1887
by John Gourlay, chartered accountant, trustee on
the sequestrated estates of James Marshall, miller
in Glasgow, and Thomas Alexander Marshall, engi-
neer in Glasgow, against Duncan MacNeill, & Com-
pany, merchants in London, and the individual
partners of that firm. The pursuer sought in
the first conclusion to compel the defenders to
falfil the obligations undertaken by the respec-
tive second parties in (1) a feu-contract entered
into between John Strapp and others, trustees of
the deceased John Hinshelwood of the first part,
and William Simm of the second part, dated 28th
September and 6th October, and recorded 8th
December 1876 ; (2) a feu-contract entered into
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between William M*‘Whirter Wilson, clerk to the
Commissioners of Police of the burgh of Govan, of
the first part, and the said James Marshall and
Thomas Alexander Marghall, of the second part,
dated 13th May and 18th June, and reeorded
21st June 1879 ; and (3) a contract of ground-
annual between the said James Marshall and
Thomas Alexander Marshall, of the first part, and
John Inglis Bruce and James Walker Bruce, of
the second part, dated 5th and 18th May, and
recorded 21st June 1879, in so far as relating to
the obligations remaining still to be executed
upon the.second parties under the said two feu-
contracts and contract of ground-annual to erect,
maintain, and uphold buildings on the two por-
tions of ground after described. There was also
an alternative conclusion for payment of £3000
in the event of the defenders failing to commence,
and duly carry on and complete the erection of the
buildings within such time ag the Court might fix,

By the contract of ground-annual mentioned
above entered into between James Marshall and
Thomas Alexander Marshall, of the first part,
and John Inglis Bruce and James Walker Bruce,
of the second part, the first parties, in considera-
tion of the yearly ground-rent or ground-annual
and other prestations thereinafter written, there-
by sold and disponed to and in favour of the said
John Inglis Bruce and James Walker Bruce, and
survivors and survivor of them, and the heir of
the survivor, as trustees and trustee for behoof
of the said firm of Bruce Brothers & Company,
and partners thereof, present or future, according
to their respective rights and interests, and to
the assignees and disponees of the said trustee
and trustees, heritably and irredeemably, in the
first place, certain subjects being part and por-
tion of the lands disponed by the feu-contract
entered into between John Strapp and others,
trustees of the deeeased John Hinshelwood and
William Simm, and disponed by William Simm
to the first parties on 3d May 1878; and, in the
second place, certain subjects disponed by the feu-
contract entered into between William M‘Whirter
Wilson and the first parties. But the subjects
first thereby disponed were so disponed always
with and under, in so far.as applicable and still
subsisting, the real liens and burdens, servitudes,
reservations, conditions, restrictions, prohibi-
tions, declarations, obligations, and others speci-

fied and contained in the feu-contract first

above-mentioned ; and it was, inier alia, de-
clared by said contract of ground-annual,.that
the proportion of the original feu-duty of £305,
18s. 3d. effeiring to the subjects first thereby
disponed was £147, 5s. 10d., which, with the
sum of £14, 14s. 7d. of augmentation, in terms
of the said feu-contract, amounting together to
the sum of £162, 0s. 5d. was the amount of the
original feu-duty allocated by the contract of
ground-annual on the subjects first thereby dis-
poned; which proportion of feu-duty and aug-
mentation the second party and their foresaids
were taken bound, as they thereby bound them-
selves and their foresaids, to pay, and sa free
and relieve the first parties and the remain-
ing subjects. belonging to them in all time
coming from and after the term of entry
therein mentioned. And the subjects second
thereby disponed were so disponed always
with and under the burden of the feu-duty of
£26, 128, 2d yearly, and whole other burdens,

conditions, provisions, declarations, and others
gpecified and contained .in the feu-contract
second above-mentioned. It was further, inter
alia, declared by said contract of ground-

“annusal that the subjects disponed were so dis-

poned always with and under the further real
liens and burdens, conditions, provisions and
others thereinafter specified, viz., inter alia
(First) with and under the real lien and burden
of the payment by the second party and their
successors .to the said James Marshall and
Thomas Alexander Marshall, and their heirs and
assignees whomsoever, of a yearly ground-rent
or ground-annual of £106, 5s. 6d.; and
then followed the clause containing the ob-
ligation to build which it was specially sought to
enforce in thigy action — (Second) ¢*Over and
above the obligations already existing as to the
erection of buildings on said ground hereby dis-
poned, the second party and their foresaids shall
be bound and obliged, as they hereby bind and
oblige themselves and them, within one year
from and after the term of entry after-mentioned,
to erect and build on the said ground hereby
disponed, buildings which shall be of a substan-
tial description, and built of stone, or brick and
lime, and covered with slates, sufficient to yield
a yearly rent equal to at least double the amount
of the said ground-annual hereby created, and
the foresaid proportions of feu-duty, angmenta-
tions, and others, and to maintain and upheld
the said buildings in suech good order and repair
as will make them yield the said rent in all time
thereafter.” The term of entry was Whitsunday
1879. .

It was further, inler alia, provided that the
yoarly ground rent and duplication thereof, and
whole conditions, declarations, and obligations
contained in the contract of ground-annual were
real liens and burdens in favour of the first parties,
and that they should be recorded in the Register
of Sasines as part of the contract of ground-
annual, and be inserted or validly referred to in all
future conveyances of the same subjects ; other-
wise such conveyances should be, in the option of
the firsb parties and their heirs and assignees, null
and void, and the subjects should revert to the
first parties and their foresaids, Further, John
Inglis Bruce and Jawmes Walker Bruce bound
themselves, ‘‘their heirs, executors, apd repre-
sentatives whomsoever, and their assignees, all
jointly and severally ” to fulfil and perform the
obligations incumbent upon them under the con-
tract of ground-annual. :

By disposition dated 30th and 381st August,
and recorded 23d September 1882, John Inglis
Bruce and James Walker Bruce disponed to and
in favour of John Inglis Bruce the subjects con-
veyed by the contract of ground-annual, under
the burdens, conditions, and obligations con-
tained in that contract and in fhe two feu-con-
tracts before mentioned. And by disposition
dated 8th and recorded 11th September 1882
John Inglis Bruce conveyed the same subjects to
Duncan Macneill & Company, the defenders, herit-
ably and irredeemably, with a clause providing
that the subjects ‘‘ are disponed always with and
under the real liens and burdens, conditions,
provisions, and others specified and contained in
said contract of ground-annual, dated and re-
corded as aforesaid.” This disposition though
ex facie absolute was merely in security, being
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qualified by a back-letter granted by the defen-
ders in favour of Mr John Inglis Bruce, dated
4th September 1882.

On June 1st 1887, after the action was raised,
the defenders recorded this back-letter. Om
the 27th of July they executed a dispesition
and conveyance in favour of John Inglis
Bruce, and on the 29th of July they raised
an action against him concluding to have
him ordained to register the said reconveyance,
and failing such registration for authority to
execute a warrant of registration in his name,
and to have the property adjudged to belong to
him,

The pursuer pleaded — ‘(1) The defenders
being bound conjunctly and sevetally to imple-
ment and fulfil, in so far as has not already been
done, the obligations to erect and maintain
buildings imposed upon the second party and
their assignees and disponees under said contract
of ground-annual, and wupon the respective
necond parties and their assignees and disponees
to said two feu-contracts, in so far as relating to
the subjects conveyed by said contract of ground-
annual, and the said obligations being conditions
of their right to the ground, and being binding
on the defenders, decree should be pronounced
in terms of the first conclusion of the summons,
with expenses. (2) Failing the defenders im-
plementing and fulfilling the foresaid obligations,
in so far as not already performed, the pursuer
will thereby, through the fault of the defenders,
suffer loss, injury, and damage to the amount
condescended on, and decree should be pro-
nounced in terms of the second conclusion of
the summons, with expenses.”

The defenders pleaded—<(2) No title to sue,

. in respect that the pursuer has no title to enforce
the conditions contained in the fen-contracts.
(8) The defenders are hot personall& bound by
any of the stipulations in the contract of ground-
annual.”

"The Lord Ordinary (KixneAR) on 29th Oetober
1887 assoilzied the defenders from the conclu-
sions of the summons,

¢¢ Opindon.—The pursuer avers that as trustee
on the sequestrated estate of Messrs James and
Thomas Marshall he is in right of a ground-
annual payable out of the lands described in the
summons, and of certain obligations to build
imposed by the contract of ground-annual upon
the owners of the ground; and in the exercise of

- these rights he brings this action against the
defenders, as the present owners of the ground,
to have them compelled to perform the various
obligations to build contained in the contract of
ground - annual, and in' certain feu-contracts
under which the defenders are said to hold.

¢“The pursuer is no party to the feu-contracts,
and hag plainly no title to sue upon them, eithér
a8 trustee in the sequestration or in any other
character, and the only question therefore is
whether he is entitled to enforce the ebligations
of the contract of ground-annual against the
defenders.

““But the defenders are not parties to that
contract. They are the disponees of one of the
parties who wag proprietor of the ground when
the contract was executed, and it is well-gettled
law, since the judgment of the House of Lords in
Gardyne v. The Royal Bank, that the personsl
obligations contained in a contract of ground-

|

annual do not transmit against singular succes-
sors in the land. It is said that although they
do not necessarily tfansmit with the land, they
are yet transmissible, like otber obligations, by
express stipulation; and that the defenders.
must be held to have undertaken the obligations
in question, because they have accepted a con-
veyance ‘with and under the real liens and
burdens, conditions, provisions, and others con-
tained in the.said contract of ground-annual.’
But these words do not import a personal obliga-
tion int favour of the creditor in the ground-
annual ; and it is admitted that there is nothing
else in the deed that can be construed into such
an obligation. It is unnecessary to inquire
whether the condition as to building could be
made effectual as a real burden, because a real
burden does not carry with it any personal
obligations. Again, it is said that the obligation
to build is a condition of the tenure. But if it
be, the pursuer, who is not the superior, and
has no title of any kind to the land, has no con-
cern with the conditions of the tenure.

“The principles on which the question must
be determined are very clearly explained in the
judgments of the Liord President and Lord Dess
in the Marquis of Tweeddale v. Lord Haddington,
7 R. 625; and their application to the present
case does not appear to me to be doubtful.

‘¢ Assuming, therefore, that the defenders were
to be treated as proprietors for the purposes of
the present case, they could not, in my opinijon,
be compelled to perform the obligation to build
undertaken by their author. But the other
ground on which they claim to be assoilzied
appears to me to be equally well founded.
Although their title is ex facie absolute, they are
in reality mere heritable creditors, the disposition
in their favour being qualified by a back-letter
which they have recorded in the Register of
Sasines. It may be that the registration of the
back-letter does not Operate a complete divesti-
ture of the feudal title Bat it is at least a
publication of the true nature of their right;
and since the record was closed they bave
executed a re-conveyance, and obtained a decree
in absence against their debtor ordaining him to
accept and record it. 'Fhey have thus taken the
step which the majority of the Judges in Gardyne
v. The Royal Bank thought would be necessary
and sufficient to extinguish the title, the registra-
tion of the back bond being sufficient in the
opinion of the minority.” :

The pursuer reclaimed, and argued—The Lord
Ordinary’s interlocuter should be recalled. It
was not maintained that the pursuer had a title
to enforce the conditions in the feu-contracts,
but he was entitled to decree against the defen-
ders in respect of the obligation to build con-
tained in the contract of ground.annual. That
obligation transmitted against the defenders, and
they were personally bound to implement it—
Tazlors of Aberdeen v. Coutts, December 20, 1834,
13 Sh. 226 —H. of L., August 8, 1840, 1 Rob. App.
296; Clarkv. City of Glasgow Assurance Company,
June 20, 1850, 12 D. 1047—H. of L. August 3,
1854, 1 Macq. 668. Here the obligations had
that element of continuity founded upon by
Lords Deas and Shand in their opinions in
Marquis of Tweeddale's Trustees v. L. Hadding-
ton, February 25,1880, 7 R. 625; ¢f. Magistrates
of Edinburgh v. Begg, December 20, 1883, 11 R.
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352. The case wae quite distinet from Gardyne
v. Royal Bank, March 8, 1851, 18 D. 912—
H. of L., May 13, 1855, 1 Macq. 358. In that
case the obligation sought to be enforced was a
money payment; here it was an obligation ad
Sfactum prestandum, as in the cases of Coutls and
Clark. In COoutts case the judgment amounted
to this—that the obligations there in question
affected the lands, and were also enforceable by
. personal action against the defender, who was a
singular successor in the lands.  Clark’s case was
an authority for the pursuer. It wasnota case of
superior and vassal quoad the obligation in
question, which was one of contract, and had
nothing to do with tenure. The defenders were
bound as assignees of the second parties to
the contract of ground-annusl. Further, the
obligation in question was validly imposed
on them in the disposition by which they
acquired the subjects. The back-letter, espe-
cially as it was not recorded till after the
action was raised, could not relieve the defenders
of liability—Gardyne v. Royal Bank, supra;
Clark v. City of Qlasgow Assurance Company,
supra ; Scottish Heritable Security v. Allan,
January 14, 1876, 3 R. 3383. The obligation
must be determined as at the date of bringing the
action, and not as at the date of decree, and there-
fore could not be affected by a re-conveyance- of
the lands subsequent to the raising of the
action,

The defenders argued—The Lord Ordinary’s
interlocutor was right. (1) The obligation in
question was not one of those obligations ad
Jactum prestandum of a recurring nature which
might almost amount to conditions of the tenure.
It was an obligation to erect buildings which
should have been performed two years before
. the defenders acquired the'lands. Gardyne’s
cage established that an obligation of the kind
in question, though real, was mnot a ocondition
of the tenure. The c#ses of Coutls and
Morquis of Tweeddale were not opposed to
the case of Gardyne.. In Coutts’ case the
question of personal obligation did not arise,
ag thers was no insolvency on the part of the
estate, and the obligations were pecuniary, If
it was there decided that such an obligation
conld be enforced against singular successors
by a personal action, Qardyne’s case overruled
that decision. In Marquisof T'weeddale’s case the
obligations said to have the character of personal

obligations were obligations of a recurring char-.

acter. Even if the contract of ground-apnual
provided that singular successors should be in all
times Bound, that would not bind such singular
successorseas there were here, according to the
"judgment of the House of Lords in Gardyne.
Such obligations ecould only arise where there
was privity of contract as between superior and
vassal. As to the contract of ground-annual,
¢ aggignees ” did not include singular successors
—Magistrates of Edinburgh v. Begg, supra; nor
aid ¢ representatives '— Gardyne v. Royal Bank,
supra. The defenders, 'as security-holders,
were not liable for such an obligation as the one
in question, which should have been implemented
two years before they acquired possession of the
lands. At all events they were not liable
since they had re-conveyed the lands, and so
were free of all obligations running with the
lands—Gardyne’s case; Liquidators of City of

Glasgow Bunk v. Nicholson's Trustees, March 38,
1882, 9 R. 689; Stewart v. Brown, November
22, 1882, 10 R. 192. No demand made could
alter the character of the obligation, and as it
ran withthelands, re-conveyance of thelandsbefore
final decree would transfer it.

At advising—

Lorp PrEsiDENT—The pursuer brings this
action in the character of trustee in the seques-
tration of two persons named Marshall. That is
his sole title to sue. The Marshalls, who aré the
bankrupts, were in right of two feu-contracts,
one granted by Hinshelwood’s Trustees, dated
8th September 1876, and the other by the Police
Commissioners of Govan, dated 13th May and
18th June 1879. The Marshalls being vassals
under these contracts, entered into a contract
with two persons called Bruce, to whom they
conveyed the subjects they had received under
the two feu-contracts before mentioned. The
two Bruces then conveyed to one Bruce, who in
turn conveyed to the defenders in this action.
The defenders accordingly are the successors of
the Marshalls in the properties which they
acquired under the feu-contracts in 1876 and
1879, One purpose of the present action is to
enforce certain-obligations contained in the feu-
contracts aforesaid, againstthe defenders, assingu-
lar successorsin the feu, Iagree with the opinion
expressed by the Lord Ordinary, that the pursuer
not being a party to the feu-contracts in ques-
tion, has no title to insist on this obligation being
fulfilled. The pursuer, however, also proposes
in this action to enforce certain obligations con-
tained in the contract of ground-annual, by
which the Bruces acquired from the Marshalls
the subjects before mentioned.

The question to be decided is, whether he can
proceed pe’rsonally against the defenders as
singular successors in the subjects conveyed
under that contract of ground-annual to compel
them to fulfil the obligations in question ?

The obligations are obligations to erect certain
buildings, and they are contained in the contract
of ground-annual, in which they are made a real
burden upon the land. But ;the contract of
ground-annual does not ‘contain any personal
obligation to build. The only personal obliga-
tion in that contract is the obligation to
pay the ground-annual, which is undertaken
in the contract by the disponees and their
‘‘representatives ” and °‘‘assignees,” which I
understand to mean assignees before infeft-
ment. Indeed, it cannot mean anything else.
I should suppose it will not be contended that that
personal obligation will transmit against singular
successors in land. It has been authoritatively
settled the other way. The question here is,
whether the obligations to build, which are
sought to be enforced, and which are not per-
sonal obligations, but real burdens, can be
enforced as personal obligations against the de-
fenders, who are singular successors in the lands ?

No argument has been advanced which to my
mind answers the simple view of the Lord
Ordinary that a.real burden does not carry with
it any personal obligation. The -obligation to
build in the contract is a peculiar one, and if a
question should arise whether such an obligation
can be made the subject of a real burden, it
would, I think, be a question deserving serious
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consideration, because the obligation is to be
fulfilled within a year from the date of entry,
and there is no case of such an obligation having
been made the subject of a real burden. That
question, however, it is uunecessary to decide,
because the conclusion in the present case is
directed against the defenders personally, against
whom no personal obligation has been consti-
tuted in any way. The relations of the parties
are not those of superior and vassal; there is no
question of tenure or of title such as might arise
between superior and vassal. The question is
one between seller and purchaser, and I agree
with the Lord Ordinary that there is no personal
obligation upon the defendérs here. Indeed, I
have never been able to understand how the con-
trary could be maintained.

Lorp SHaND—1 am entirely of the same
opinion, and think that the interlocutor of the
Lord Ordinary should be adhered fo.

The action in the first and second conclusions
seeks a decree, as your Lordship has already
pointed ouf, at the instance of the pursuer as in
right of a ground annual, to compel payment of
fen-duties which are due to the superior, but the
pursuer’s counsel in opening the case explained
that he did not maintain the pursumer’s right to
enforce any such liability. He did not present
any arguments in support of these conclusions,
and for the reason explained by your Lordship I
am not surprised that the view of the pursuer
that he had a right to compel payment of the
feu-duties has been abandoned.

Further, I understand it was not maintained
that the pursuer could enforce any demand for
payment of the ground annuals themselves, or
that there was any personal obligation existing
upon the defenders to pay these ground annuals,
The defenders were no parties to the original
contract of ground annual, but have only been in
right of the property for a time under a con-
veyance in their favour by the disponees under
the contract of ground annual.

But then it is said, nevertheless, that although'

there is no liability to pay the ground annualsstipu-
lated there is a personal liability to fulfil an obliga-
tion to build, because that is a condition of the
tenure. It strikes me at the outset of this
.question that it would be a very unreasonable
result that a person in possession of the ground
on a title of property, though under no obliga-
tion to pay the ground annuals themselves,
should nevertheless be bound to fulfil an obliga-
tion the object of which is to secure payment of
the ground annuals. I should feel very great
difficulty in sustaining such a claim, and could
certainly mot do so unless it were - made
absolutely clear that such an obligation had been
undertaken. But it seems to me, on the con-
trary, to be very clear that the question which is
now presented for decision has been aiways
expressly decided by the case of Gardyne, which
has been the ruling case in regard to obligations
for payment of ground annuals since the deci-
sion was pronounced.

The argument of the pursuer seems to me to
fail for this reason, that the pursuer’s relation to
the lands is not such as to give him any right to en-
force the erection of buildings on the ground, ex-
cepting against the original disponees under the
contract of ground annual, and their heirs and

representatives. The right to the lands in the
person of the trustee on this sequestrated estate
as representing the bankrupts who had parted
with the property is of quite a limited nature.
He is a mere security holder. The bankrupts no
doubt by the contract of ground annual created
certain real burdens, and I shall assume that the
obligation to build now in question has been
made an effectual real burden on the lands.
But the right to a real burden only gives the
creditor right to use diligence against the land
itself, and not a right to sue as upon a personal
obligation. Now, I think the result of Gardyne’s
case is really this, that a security holder in such
a position as the pursuer (or his predecessors the
bankrupts) has no such right in the lands as can
enable him either to exact or enforce what are
called conditions of the tenure. When the
Marshalls conveyed the lands to Messrs Bruce,
what was left in the Marshalls (besides the per-
sonal obligation of the disponees) was simply a
security right, and a security right of the nature
of a real burden which came to depend entirely
on the infeftments, which was taken on the
disponee’s title. I need not say that any
person holding such a security even though
in right of a real burden is in a totally
different position from a superior with a con-
tintiing relation towards his vassal. Superior and’
vassal, changing as their several properties change
hands, yet continue in direct relations towardseach
other., and conditions that are in their titles may
be enforced by the superior or by the vassal in -
consequence of their respective proprietary rights
in the lands, and the continuing relation between
them. Such a case as this, where the pursuer,
the holder of the ground annual, has really
parted with his direct proprietary right to the
lands and become & security holder only, is
in quite a different category from the case
of T'weeddale, which has been mouch referred to,
for that case was treated as a case of superior
and sub-vassal. Again, this case differs also from
the cases in which questions have arisen between
conterminous feuars deriving their rights from a
common superior. There the Court has held
as to certain conditions, inserted in all the
titles for the common advantage, that one feuar or
vassal may in certain circumstances enforce °
obligations contained in - particular deeds to
which he is not directly a party. The right,
then, I think, arises because the parties have
each a dlrect proprietary right in lands, and
also a direct interest, it may be under a feuing
plan or special arrangements for feuing which
have been embodied as conditions in different
feu-contracts. But the right and interest of the
parties is very different from that of one having
a title as security holder only. The case of
Coutts v. The Tailors ¢f Aberdeen, it seems to
me, in 8o far as it was decided on the ground of
existing personal obligations, was regardéd in the
same light as a case of superior and vassal or of
conterminous vassals. The tailors of Aberdeen
had given off one of & number of different plots
of ground all under the same conditions for the
common advantage of all the disponees, and the
rights maintained were those of the proprietors’
of part of the ground, who, though they had not
the title of superiors as in feu holdings, had still
the same interest as a superior in such circum-
stances, and a right of property in part of the
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lands said to be affected with. conditions for the
common benefit. The same principle was held
to apply as in the case of superior and vassal.
In all these cases you have a direet proprietary
interest in the property in the person seeking to
enforce the obligation.

That the view I have statéd is borne out by
the case of Gardyne may, I think, be shown by
reading twopassagesonlyfrom the decision. What
the Lord Chancellor says is this—*¢ When Gardyne
sold to Duff’—now Gardyne was the original
geller and Duff the original purchaser—*¢ what he
acquired was a personal right against Duff and
against Duff’s representatives in all tilne for pay-
ment of the ground annual; and further, a right
against the land into whosoever hands it might
come. But he acquired no personal right against
purchasers from Duff, It was not competent to
Duff to give him any such right.” That seems
to me clearly to support the view that even
Duff, who was the disponee, was mnot in a
position to give the holder of the ground annual
the right to enforce the personal obligation
against a purchaser from him taking the pro-
perty under a disposition granted by bim. The
matter is made still more clear in a subsequent
passage in these terms—*‘It is hardly necessary
to remark that there is here no personal obliga-
tion whatever arising from the mere tenureof
land independently of contract. In the case of
superior and vassal the vassal for the time being
is personally liable for the feu-duties, just as in
the case of landlord and tenant the tenant for®
the time being is personally bound to pay the
rent. That is a liability resulting from principles
of tenure. In both these cases the personal lia-
bility arises by reason of what in this country is
called privity of estate. But that doctrine has
no application to a case like the present,
where there is no such relation subsist-
ing.” And so, as I read these passages, the judg-
ment in the case of Gardyne was rested upon
this, that a person disponing lands, and simply
retaining right to a ground annual out of the
estate, which ground annual he makes a real
burden on the lands,.has no such title so the
lands as will enable him to enforce a personal
obligation such as we have here. He cannot en-
force even the personal obligation for payment of
the ground annual. It would, as I have also
observed, be a most extraordinary result that al-
though he cannot enforce payment of the ground
annual he would still have & title to compel the
proprietor taking the estate from his disponee to
put up buildings to cover the ground annual.
The argument appears te me to be entirely ex-
cluded by the grounds of judgment in the case
of Gardyne.

It was maintained by the reclaimer that if he
could not make his right effectual under the
original disposition by thes Marshalls to the
Bruces against any proprietor for the time, he
can do so under the deed which Bruce granted
to Messrs MacNeill and Mackinnon, But theLord
Chancellor says in Gardyne’s case that it was not
competent to Duff, the disponee, to give the
holder of the ground annual the right claimed
against a disponee from him, and if this was not
competent to Duff, so here it was not competent
to Bruce to give the pursuer such a right as
against his disponees the defenders. * I have read

the disposition in the defenders’ favour, and I f

do not find any terms in it which on a legitimate
construction can be held as imposing er attempt- -
ing to impose upon the defenders, the disponees,

a personal obligation to erect buildings t6 secure

payment of the ground annuals. If any clause

of the deed could be so read the case of Gardyne
i, I think, a clear authority for saying it would

be ineffectual. 'The present pursuer, or the

bankrupt whom he represents, was no party to

the deed by Bruce in favour of the defenders,

and he can take no benefit from it. It isres inter

alios so far as he is concerned, and confers no

title by which he can” enforce any obligation

arising on that transaction, and which does not

arise under the original contract of ground

annual. And so I agree with your Lordship in

holding that the case fails. If the argument

were sound, it must, as it appears to me, go the

length of this, that the present pursuer is entitled

to enforce payment of the feu-duties. The obli-.
gation to pay these is an inherent condition of

the tenure, but the pursuer has no right or title

to enforce it.

There was a second question discussed as to
whether there can be liability for an obligation
to erect buildings against the defenders in any
view, now that they have reconveyed the land to
the original disponees. Even if this were held
to be an inherent condition of the tenure en-.
forceable by the pursuer as in right of the ground
annual, it rather appears to me that the obliga-
tion must go with the proprietorship for the
time, and cease when the right of proprietorship
is transferred to another. Upon that peint,
however, I give no final opinion, and I have only
noticed it because it was the subject of much
argument; and upon the whole I agree with
your Lordship in holding that we should adhere
to the judgment of the Lord Ordinary.

Lorp Apam—I am of the same opinion as
your Lordships, both as. to the judgment arrived
at and the reasons on which it proceeds. I
merely wish to say, with reference to the last
passage.in Lord Shand’s opinion as to the effect
of a reconveyance by Duncan MacNeill & Com-
pany, that I reserve my opinion upon that point.
I think it involves a very difficult question.

Lorp PrEsipENT—I understand we all reserve
our opinions upon that point.

Lorp MURE was absent.

The Court adhered._
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