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Tuesday, December 11.

SECOND DIVISION.
[Lord Fraser, Ordinary.

PIGGOTT 7. THE GOVERNORS OF THE
FETTES TRUST:

Reparation— Public School— Dismissal of Founda-
tioner by Headmaster—Damnum sine injuria—
Educational Endowmenits (Scotland) Act 1882
(45 and 46 Vict. ¢. 59), sec. 14.

The rules of a public college, issued
under the Educational Endowments (Scot-
land) Act 1882, provided, inter alia—
‘“Any boy shall be liable, at the discre-
tion of the Governors, to dismissal and
to forfeiture of any benefit derived from the
endowment for such continued idleness
or breach of discipline as shall on report
from the headmaster disqualify him, in the
opinion of the Governors, for continuing a
member of the College. Any boy may also
be dismissed summarily for immorality,
or whenever, in the judgment of the head-
master, summary dismissal is necessary in
the interests of the school. In all such
cases the headmaster shall forthwith lay
before the Governors a full report upon the
subject.”

A foundationer of the College suffered
from a disease, and the Headmaster, believ-
ing, on medical advice, that it was leprosy,
and was contagious, dismissed him from the
College, and forthwith laid a report before
the Governors, who approved of the proceed-
ings taken. Inanaction by the foundationer
against the Governors of the College, 2¢ld that
the master had acted under the rules, and that
there being no averment of mala fides the
action could not be maintained.

Under the Educational Endowments (Scotland)
Act 1882 a scheme had been issued for the
administration of Fettes College, and approved by
Order of Her Majesty in Council, 3rd April 1886.

The 45th rule or section provides—‘‘Any boy
shall be liable, at the discretion of the Governors,
to dismissal and io forfeiture of any benefit
derived from the endowment for such continued
idleness eor breach of discipline as shall on
repért from the headmaster disqualify him, in
the opinion of the Governors, for continuing a
member of the College. Any boy may also
be dismissed summarily for immorality, or when-
ever, in the judgment of the headmaster,
summary dismissal is necessary in the interests
of the school. In all such cases the headmaster
shall forthwith lay before the Governors a full
report upon the subject.” .

In July 1884 Michael Christison Piggott was
admitted as a scholar on the foundation of Fettes
College, Edinburgh. He thereby became en-
titled to free board and education in said
Qollege for six years from the date of his
admissgion, the estimated value of which‘was
about «£130 per annum. Upon 19th September
he entered the College, and resided continuously
there until 7th April 1887. Shortly after his
entrance he became affected with a disorder,
which was declared to be leprosy by the
medical officers of the College, who, however,

did not consider it necessary for the pursuer to
leave the College st the time.

In the spring of 1887, however, eczema broke
out in the school, and when this happened the
medical officers considered it no longer safe
to allow the boy to remain at schoel with the
other boys, because it was thought possible that
he might communicate the leprosy to them
through the medium of the other skin disease.
They therefore informed the Ieadmaster of the
atate of the facts, and the Headmaster summarily
dismissed him from the College.

Piggott raised this action against the Governors
of Fettes College. He averred that he had been
examined by the medical officers of the College
before his entrance. That twice before he
entered the College he had been atfacked by
suppurations in his legs, which ran for some time
and healed, leaving white cicatrices. He denied
that his complaint was leprosy, and that there
was danger to the other boys ; and he stated that
the Headmaster, by compelling him to leave the
College, and by forfeiting his foundation, had
inflieted on him a very serious injury. He had
been deprived of board and education for the re-
mainder of the period of six years for which he
had been admitted—namely, about three and
a-half years, and had had to commence business
with an imperfect education.

He pleaded—*¢‘(1) The defenders being bound
in terms of the contract libelled to provide
the pursuer with board and education for a
period of six years, and having failed to implement
said contract, they are liable to compensate the
pursuer for the loss thereby sustained.”

The defenders pleaded—*¢(2) By the terms
of section 45 of the scheme condescended on, the
Headmaster was entitled to dismiss the pursaer.”

Upon 24th November 1888 the Lord Ordinary
(FBasER) assoilzied the defenders and found
no expenses due to either party.

¢¢ Opinion.—It is not necessary to define very
strictly what is the nature of the relationship
between the Governors and youths whom the
former have elected to the foundations of Fettes
College. 1t is contended by the pursuer that by
his admission to the College as a foundationer a
contract was entered into between him and the
Governors which the latter could not terminate
at their pleasure. Such a case is not presented
for decision at present ; and no opinion is there-
fore called for in regard to it. The pursuer of
this action was admitted to the benefit of a
foundation in September 1884, A scheme for
the administration of the Fettes Endowment was
approved, by Order of Her Majesty in Couneil,
on the 3rd of April 1886, This scheme is ap-
plicable to all persons who had any right or
privilege under the governing bodies in eharge
of Educational Endowments in Scoetland, such as
the Fettes College, at the time when the Act 45
and 46 Vict. cap. 59, was passed—See section 14,
Therefore any rules laid down in that scheme
are applicable to the present case. The 45th
rule or section is as follows :— ‘Any boy shall be
liable, at the discretion of the Governors, to dis-
missal and to forfeiture of any benefit derived
from the endowment for such continued idleness
or breach of discipline as shall on report from
the headmaster disqualify him, in the opinion of
the Governors, for continuing a member of the
College. Any boy may also be dismissed sum-
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marily for immorality, or whenever, in the judg-
ment of the headmaster, summary dismissal is
necessary in the interests of the school. In all
such cases the headmaster shall forthwith lay
before the Governors a full report upon the sub-
ject.” This is not expressed with that clearness
and precision that might have been expected in
the circumstances of this endowment, The Lord
Ordinary puts a different construction upon that
rule from that put upon it by the Headmaster
of Fettes College. It is stated by the defenders
upon record that the Headmaster told the pur-
suer to leave the Institution for the reasons as-
signed in the record. This proceeding on the
part of the Headmaster was ulira ovires. "The
45th rule of the scheme gave bim no authority
to order the pursuer away from the Institution.
The only persons who could do so were the
Governors, acting, no doubt, upon the report of
the Headmaster. The first part of the rule states
that ‘any boy shall be liable, at the discretion of
the Governors, to dismissal and to forfeiture of
any benefit derived from the endowment for con-
tinued idleness or breach of discipline.” And
then the rule proceeds to say that ‘any boy may
also be dismissed summarily for’ two causes
mentioned—viz., immorality, or whenever there
are circumstances rendering it ‘necessary in the
interests of the school.” Dismissed by whom?
Clearly by the same parties as were to dismiss
according to the first part of the rule, viz., the
Governors, No doubt the circumstances (other
than immorality) must be according to the judg-
ment of the headmaster; but the ultimate judges
of the matter are the Governors, and the rule
concludes with these words:—*‘In all such cases
the headmaster shall forthwith lay before the
Governors a full report upon the subject.” The
rule is very inartistically expressed, but the Lord
Ordinary cannot hold it to mean that the head-
master should have the absolute power of dis-
missal whenever he considered that the interests
of the College required that a particular boy
should be sentaway. It would be a very extra-
ordinary thing to confer such a power as this on
any headmaster, when the first part of the rule
limits the discretion of the Governors to dis-
missal for continual idleness and breach of dis-
cipline, The ambiguity arises from not embody-
ing in one sentence the statement that they could
dismiss for idleness, breach of discipline, and
when it was required for the interest of the
school. :

““But practically the Governors have made
the dismissal in the present case according to
the statements in the record. All difficulty is
obviated upon this head by the Governors coming
forward and adopting and defending the action
of the Headmaster. They do not plead that the
Headmaster acted without their authority or
subsequent approval, and therefore that they are
not liable in damages. They adopt what he has
done, and the Lord Ordinary is willing to hold
that this subsequent adoption is equivalent to
their approval of the conduct of the Headmaster
as if it had been given before the dismissal of
the pursuer.

¢“Now, the only other point in the case
is, whether or not, assuming that there was no
absolute right of dismissal at pleasure, was there
sufficient ground in the circumstances of this
case to bring it within rule 45? The boy was ill

with leprosy when he entered the Institution,
although at that time the disease remained dor-
mant. It broke out at intervals afterwards, and
the Headmaster said nothing about it, not being
willing to do anything that might blight the pro-
spects of the pursuer as a student in the College.
This was acting with all kindness for the youth,
and no one can blame the Headmaster for taking
a course at once considerate and humane. But,
then, at the same that the pursuer was dis-
missed, his leprosy again came to the front; and
there being an epidemic of other disease among
the boys, it was absolutely necessary to take
action so as to prevent the whole of them becom-
ing lepers by contagion. A learned argument
was submitted to the Lord Ordinary by the pur-
suer’s counsel to the effect that leprosy was not
contagious. Upon this matter the Lord Ordinary
is incapable of pronouncing any opinion; but
the existence of such a disease in the midst of
a community of boys like that at Fettes College
was caleulated to create such terror as to impair
the usefulness of the Institution, and therefore
the Headmaster (approved of afterwards by the
Governors) was justitied in sending the pursuer
away. But here again the Lord Ordinary must
add that he is not reviewing the action of the
Governors or the Headmaster upon the merits,
Their dona fides is not impugned. 'They had
a right to dismiss a foundationer when they
thought it was ‘necessary in the interests of the
school.” Having come to the conclusion that it
was necessary, no court of law can, in the ab-
sence of an averment of want of bona fides,
interfere with their judgment,”

The pursuer reclaimed, and argued—The Lord
Ordinary was right in his reading of the rule, but
it was not a good defence to say that the Gover-
nors had adopted the action of the Headmaster.
The rule provided certain procedure before a boy
was dismissed, and if that was omitted the boy
was deprived of a safeguard which had been
given him. The pursuer was a foundationer,
and the 45th rule expressly stated that a
foundationer was not to be deprived of the
benefits of the College except by the action of
the Governors in dismissing him., Even allow-
ing that the Headmaster acted in bona fide, and
no allegation of malice or personal ill-feeling
was made against either him or the Governors,
this was not a case for his discretion, and he
should have awaited the result of a report to
the Governors, All that was asked was damages.
There was no plea for reinstatement of the pur-
suer in the College. The grounds on which the
pursuer asked for a proof were that there
was no sufficient reason for his dismissal in 1887.
It was known to the Headmaster and the medi-
cal men of the College so long back as 1884 that
the pursuer suffered from this skin disease ;
nothing was said about it, and no harm had
resulted from it. Even if it was leprosy, that
disease was not contagious— Fitzgerald v. North-
cote and Another, Michaelmas Term, 1865, 4
Foster and Fio, 656 ; Hutt and Another v. The
Governors of Haileybury College, June 19, 1888,
4 Time’s Rep. 623.

Counsel for the respondents were not called
upon.

At advising—

Lorp JusTioE-CLERR—There is no doubt that
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this case is an unfortunate one, The pursuer
geems to have been able by his exertions to en-
title himself to a place upon the foundation of
Fettes College, but he has not been able to obtain
the full benefits of the institution. It appears
upon the record, upon the pursuer’s own admis-
sion, that he was afflicted from time to time with
running suppurations in his legs which might or
might not be dangerous to the other boys at the
school, but the fact that he had these suppura-
tions is unquestionable, These suppurations
once more became active. In these circumstances
the Headmaster finds that eczema had broken
out in the school, and he came to the conclusion
that he could not allow the pursuer to remain,
and accordingly removed him from the school.
It i8 not alleged that he acted in this manner
otherwise than upon a report from the medical
men of the College that that was the proper
course to take. The facts being that we have
here the pursuer’s admission that these suppura- |
tions existed, and further, that the Head-
master acted upon the advice of those whose ad-
vice he was bound to follow, what is the legal
conclusion? If the Headmaster was so advised,
and if he had the power, then it was his duty to
remove him from the school.

In respect to the Headmaster having the power,
the Lord Ordinary says that in his opinion he
had not the power, but that his only duty was to
make a report upon the matter to the Governors,
and that the Governors, after taking the report
into consideration, might have dismissed the
pursuer. I think that that view of the Head-
master’s duty under the 45th rule is erroneous.
What is the meaning of the words—*<Any boy
may also be dismissed summarily for immorality,
or whenever, in the judgment of the head-
master, summary dismissal is necessary in the
interests of the school. In all such cases the
Headmaster shall forthwith lay before the Gover-
nors a full report upon the subject.” This
plainly means that the right and duty of exercis-
ing authority under this part of the 45th rule
rests upon the Headmaster as being the only per-
son who can deal summarily with the matter,
gnd that it is not meant that he should first of
all lay a report before the Governors of the Col-
lege in order that they might take action. After
he has exercised his authority, and ordered the
boy to be removed from the school, he must then
lay a report before the Governors in order that
they may take his action under review for appro-
val or condemnation. But the dismissal is his
own act, and is done summarily, and here the
authority was exercised because the master con-
sidered it for the benefit of the whole school.
1f that is7so, I do not think it necessary that I
should consider the suggestion in the Lord
Ordinary’s note that the Governors had homolo-
gated the action of the Headmaster. The pur-
suer has not put foward any case on the ground
that the Headmaster was actuated by mala fides,
and on the whole matter I do not think that it would
be right for us to send this case toa jury for their
consideration whether the Headmaster had good
grounds for exercising his discretion or not.

Lorw Yoong—I am of the same opinion, and
I agree that the construction of the 45th rule
which your Lordship has expressed is the right

one, and therefore I think that the Lord Ordi- !
YOL. XXVI,

nary’s construction of that paragraph is errone-
ous. His Lordship does not think that this rule
is expressed with that clearness and precision that
might have been expected in the circumstances,
and he puts a different construction upon it from
that put by the Headmaster. I confess I do not
think that it is wanting in clearness and precision,
and I agree with the construction which the Head-
master puts upon it. The rule is divided into
two parts—*‘Any boy shall be liable, at the dis-
eretion of the Governors, to dismissal and to
forfeiture of any benefit derived from the endow-
ment for such continued idleness or breach of
discipline as shall on report from the headmaster
disqualify him, in the opinion of the Governors,
for continuing a member of the College.” That
is the first part of the rule, and by it the head-
master may report to the Governors that a boy
bas been guilty of continued idleness or breach of
discipline, and that he is of opinion he ought to
be dismissed, and if the Governors concur in
this opinion they may dismiss him. The other
part of the clause is in these words—*‘ Any boy
may also be dismisgsed summarily for immorality,
or whenever, in the judgment of the headmaster,
summary dismissal is necessary in the interests
of the school.” There is no reference to the
Governors there. The dismissal is to be sam-
mary, and whenever it shall seem right to the
headmaster in the exercise of his judgment, and
in that case the report he is to make is pro-
vided for in these words—*¢‘In all such cases the
headmaster shall forthwith lay before the Gover-
nors a full report upon the subject.” That is,
he shall make another and a different report from
that provided for by the first part of the clause.

This is an action against the Governors of
Fettes College for a breach of their contract with
the pursuer. It is not a personal action at all,
and that is quite plainly stated by the pursuer in
his first plea-in-law—*¢The defenders being
bound, in terms of the contract libelled, to
provide the pursuer with board and education
for a period of six years, and having failed to
implement said contract, they are liable to com-
pensate the pursuer for the loss thereby sus-
tained.” Any contract between him and the defen-
ders must'have been made according to the statu-
tory scheme for the government of the College, and
his complaint is that he has been summarily dis-
missed by the Headmaster before the time had
expired for which the contract was to subeist,
and that this action was approved of by the
Governors of the College, because they errone-
ously believed that the pursuer was suffering
from a disease which made his presence at the
College dangerous to the other boys. I do not
think that that is a relevant ground for an action
of damages at all. It might be a different thing
if there was any personal charge against the
Headmaster of malice in acting as he did, but I
do not see any relevant charge here at all. The
case was taken on the footing that the Head-
master was acting conscientiously and exercising’
his judgment to the best of his ability. We must
take it as the fact that the medical officers of the
school had considered the case, and had re-
ported to him that it was no longer safe as re-
garded the health of the other boys that the
pursuer should be allowed to remain. It was
upon this report that the master acted.

It was said that a legal wrong had been done

NO. X.
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to the pursuer if upon a trial he could satisfy a
jury that the doctors had given a wrong opinion
upon his case. But such a contention would
lead to this, that every headmaster would be
gubjeeted to claims for damages by boys who had
been dismissed in an action in which the ques-
tion at issue was whether a medical opinion was
correct or not. I cannot teke that as a relevant
ground of action at all, even although there may
have been a serious mistake on the part of the
medical men, I think it would be & mere farce
to send this cage to a jury upon the issue for the
pursuer whether the doctors of Fettes College
had given a wrong medical opinion or not. Ithink
the Headmaster acted according to the contract
made with the pursuer. He kept him for a short
time, and when he was found to be suffering
from & highly infectious disorder he dismissed
the boy in the interests of the school, and laid
a report of what he had done before the Gover-
nors, who approved of his proceedings. There
is no ground of action here.

Losp RuraerrFurp CLARK and Lorp LE= con-
curred.

The Court adhered.

Counsel for the Appellant—Jameson—Orr.
Agent—J. D. Macaulay, 8.8.C.

Conusel for Respondents—Gloag—Maconochie.
Agents—J. & F. Anderson, W.S.

Wednesday, December 12.

FIRST DIVISION.
STEEL’S TRUSTEES ¢. STEEL AND OTHERS,

Succession— Vesting—Fee and Liferent —Clause
of Survivorship.

A testator in his trust-dispesition and
settlement, after providing an annuity to
his wife, directed his trustees to hold the
fee of the subjects liferented by his wife,
and the whole residue of his estate, for be-
hoof of his children in certain Proportions,
The provisions in favour of his sons he
directed should be payable to them as fol-
lows—£2000 to- each twelve months after
his death, and the remainder twelve months
after the death of his wife. The provisions
to his daughters were to be held for them in
liferent, and for their children in fee, and
failing any of his daughters without issue,
the shave of such deceaser was to form part
of the residue of his estate. He further
provided that ‘“in case of the decease of any
of my sons before receiving payment of
their provisions, without lawful issue, then
the provisions of such deceasers, so- far as
nnpaid, shall fall back into and make part
of the residue of my estate divisible as afore-
said.” The testator died in 1841, and his
wife in 1852. A son died without issue in
1861, and three daughters died thereafter
without issue. Held that the testamentary
trustees of the said son had no claim to any
part of the fee of the shares liferented by the
three daughters whom he predeceased, in re-

the daughters did not vest in the sons till
the death of the liferentrices,

Observations per Lord President on Hal-
dane's Trustees v. Murphy, 9 R. 269,

By his trust-disposition and settlement, dated
25th December 1838, Robert Steel, merchant in
Port-Glasgow, conveyed his whole estate, herit-
able and moveable, to trustees for certain pur-
poses. After providing for payment of his debts.
and bequeathing a liferent of his house and fur-
niture, and an annuity of £400 to his wife and
some small legacies, the testator in the sixth
place appointed his trustees to hold the fee of
the subjects liferented by his wife, and the whole
residue of his estates, heritable and moveable,
for beboof of the lawful ehildren procreated of
his body, in the following proportions, and sub-
ject, inter alia, to the following declarations and
provisions :—¢ For and on account of each of
my sons four shares or portions, and for and on
account of each of my daughters three shares or
portions of said residue—that is to say, for every
sum of four pounds sterling set apart for a son,
a sum of three pounds sterling shall be set apart
for a daughter, . . . and I provide and appoint
that the provisions hereby made in favour of my
sons shall be payable to them as follows, viz.,
the sum of two thousand pounds sterling, subject
to the eventual deduction after mentioned, to
each of my said sons upon the expiry of twelve
months after my death, and the remainder upon
the expiry of twelve months after their mother’s
decease . . . and I provide and appoint that the
provisions hereby made on account of my
daughters shall be held by my said trustees
for behoof of my said daughters respectively in
liferent for their liferent alimentary use allenarly
of the annual proceeds of the capital of the said
provisions, . . . and for beboof of the heirs of
the bodies of each of my said daughters respec-
tively, but still subject to the said powers and
faculties conferred on my trustees afterwritten,
in such proportions and under such conditions
and restrictions as they, my said daughters re-
spectively, shall appoint by a writing under their
hands, which failing, equally among them in fee,
and failing any of my said daughters without
heirs of her body, then the share of such de-
ceaser or the residue thereof, so far as not dis-
posed of under or by virtue of these presents,
shall form part of the residue of my estate . . .
and I provide and appoint that in case of the de-
cease of any of my sons before receiving payment
of their provisions, leaving heirs of their bodies,
the provisions of such deceasers, 8o far as unpaid
to them, shall fall and devolve to the heirs of
their bodies respectively in place of their parents,
and in case of the decease of any of my sons be-
fore receiving payment of their provisions with-
out lawful issue, then the provisions of such de-
ceasers, so far as unpaid, shall fall back into and
make part of the residue of my estate divisible
as aforesaid.”

By a codicil dated 28th July 1840 the testator
recalled the provisions made by him to his son
Robert in his trust-disposition and settlement,
and directed his trustees to hold and pay the same
to his other children proportionally according to
the other shares or portions of the residue of his
estate before destined to them, and under the
same conditions. The codicil also contained the

spect that the fee of the shares liferented by | following provisions—*‘ Further, I dcclare that



