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difficulty in my mind arose from the fact
that that power might lead to the disap-
earance o]f) the whole fund. I am satisfied,
owever, on consideration, that it is not the
right view to hold that there was postpone-
ment of vesting.

LorD M‘LAREN—The chief difficulties in
the interpretation of the settlements which
have been under consideration in this case
have relation to the holograph writing of
Mr Reddie of April 1873. In dealing with
cases on holograph testamentary writings
we sometimes have occasion to say that the
testator has failed to express his intention
fully. In the present case the testator has
intended to be Jucid by using a great num-
ber of words to express his meaning, but
has not succeeded in doing so without the
assistance of the Court being invoked.

On one point I think the testator has
made himself clear—I mean in limiting the
fund of which he disposes to £3000.

In regard to the other points, I concur in
the main with the Lord Ordinary except as
to the question of vesting, on which I agree
with your Lordship.

I should assent to the proposition that
where a gift of residue is made subject to
the exercise of an unqualified power of dis-
posal given to some other person, it is
impossible that the right to the residue
should vest so long as that power subsists,
because the amount to be taken by the
legatee is wholly uncertain ; indeed, it is in
doubt whether he will receive anything.
But when the power of disposal is confined
to certain specified purposes, and is only to
be used in certain circumstances, then I
think it is consistent with previous deci-
sions that vesting may exist concurrently
with the existence of the power.

In the present case I think the power
which was given to the surviving spouse,
who was the wife, to use or encroach upon
the residuary fund meant nothing more
than this—that if her own share of the
estate should turn out to be insufficient for
her subsistence according to her accustomed
mode of living she should have power to
draw upon the fund which was destined by
the testator to his own heirs. While the
restriction in question does not admit of
very clear definition, it is, I think, perfectly
intelligible. The testatorconferred alimited

ower of expenditure upon his wife for

er comfortable maintenance, the exercise
of which might have been restrained by a
court of law if an attempt had been made
to extend it beyond these limits,

The presumption is always in favour of
vesting, and for the reasons I have given I
think there was vesting a morte testatoris.

LoRD SHAND was absent on Circuit when
the case was heard.

The Court recalled the third finding of
the Lord Ordinary’s interlocutor of 6th
February 1889, and in place thereof found
that the special legacies and bequests of
residue contained in Mr Reddie’s holograph
testamentary writing vested at the death
of the testator, the said James Reddie, on

5th February 1876; quoad wltra adhered to
the said interlocutor and ranked the claim-
ants in accordance with the findings as
altered.
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FIRST DIVISION.
[Lord Kinnear, Ordinary,
CAMPBELL v. DEANS AND OTHERS.

Feu-Charter—Clause of Allocation of Feu-
duty — Singular Successor — Heritable
Creditor—Conveyancingand Land Trans-
fer fct 1874 (37 and 38 Vict. cap. $4),
sec. 4.

A proprietor feued out certain ground
for payment of a certain feu-duty by
the vassal and his heirs and successors
whomsoever, who were also taken bound
to erect on the ground disponed, within
twelve months from the term of entry,
houses of not less than a total value of
£2500. It was further declared in the
feu-charter that heirs or singular succes-
sors acquiring right to any part or
portion of the ground feued should be
subject to the whole conditions con-
tained therein, and should be bound to
pay to the superior a rateable propor-
tion of the cumulo feu-duty, for which

roportion only they should be bound.

be vassal erected houses of the required
value, upon the security of which he
borrowed certain sums, for which he
granted bonds and dispositions in
security over the plots on which the
houses were built. The interest on the
loans subse(iuently fell into arrear, and
the bondholders having entered into
possession, claimed right to pay only
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the proportion of the feu-duty applicable

to tEe ground disponed to them in secu-
rity—aright which the superior refused
to acknowledge. The vassal thereafter
granted absolute dispositions of the
security subjects in favour of the bond-
holders, who again claimed allocation
of the feu-duty, which was again re-
fused.

In a declarator of irritancy ob non
solutum canonem brought by the supe-
rior against the vassal, and the bond-
holders for their interest—held (1) that
the bondholders were not, as such, en-
titled to the benefit of the clause in the
feu-charter by which singular succes-
sors were made liable for a rateable

roportion only of the cumulo feu-duty,
But (2) that they were entitled to the
benefit of the said clause after the
absolute dispositions in their favour
had been granted by the vassal,

Opinion (per Lord Kinnear) that the
implied entry introduced by the Con-
veyancing and Land Transfer Act 1874,
section 4, applied to the case of persons
holding bonds and dispositions in secu-
rity.

By feu-charter dated 12th December 1876,
granted under the authority of the Court
of Session, Mrs Bouverie Campbell, as
heiress of entail in possession of the en-
tailed estate of Dunoon, and with consent
of her husband Lieutenant-Colonel Bouverie
Cawmpbell, disponed to Peter Deans, and his
successors whomsoever, a piece of ground,
part of the estate of Dunoon, consisting
of 3 acres 1 rood 18 poles and 11 square
yards, for payment of the yearly feu-duty
of £33, 18s. at the term of Whitsunday.
It was provided in the feu-charter, infer
alia, that Peter Deans should erect within
twelve months after the term of entry
dwelling-houses or villas of not less than a
total value of £2500. The charter also con-
tained the following declarations—¢ And
further declaring that no composition or
entry-money or other casualty of supe-
riority shall be exigible from any heir or
from any singular successor in the said
subjects or any part thereof: And further
decfaring that heirs or singular successors
acquiring right to any part or portion of
the ground hereby feued shall be subject to
the whole burdens, conditions, provisions,
declarations, and obligations contained in
these presents and in the foresaid Acts of
Parliament. and shall be bound to pay to
me, the said Caroline Mary Hetley Pleydell
Bouverie Campbell, annually, at the term
of Whitsunday, a rateable proportion of
the cumulo feu-duty payable under these
presents, for which &)rogortion only they
shall be bound, and these for all other
burden, exaction, demand, or secular ser-
vice that can be exacted by me or my fore-
saids furth of the said subjects hereby
feued.” .
Peter Deans erected on the ground dis-
poned two houses of the total value of
£2500 or thereby, the one house occupying
a plot of 1 rood 11 poles and 11 square yards,
and the other a plot of 1 rood and 12 poles,
leaving unbuilt upon ground exceeding

- another

2 acres in extent. Upon the security of
these houses Deans borrowed two sums of
£950 and £938, for which he granted two
bonds and diapositions in security dated
9th and recorded 10th February 1877, the
first in favour of the trustees of the deceased
John Kinross over the plot of ground first
mentioned above, and the other over the
flot of ground second above mentioned in
avour of Mrs Buchanan, Mrs Robertson,

and Mrs Carslaw. Peter Deans havin
fallen into embarrassed circumstances, an
the interest on the loans having fallen into
arrear, the bondholders entered into posses-
sion of the security subjects. At first the
bondholders paid to Mrs Campbell of
Dunoon the fen-duty applicable to the whole

ound contained in the said feu-charter,

ut in July 1884 they claimed right to pay
only the proportion of the feu-duty applic-
able to the ground upon which the houses
were erected, and requested repayment of
the sums paid by them in excess thereof.
Mrs Campgell refused to acknowledge such
a right on the part of the bondholders.

By disposition dated 10th December 1881
Peter Deans disponed to the trustees of
John Kinross the plot of ground containing
1rood 11 poles an(f 11 square yards, and by
isposition of the same date he
disponed to Mrs Robertson and Mrs Carslaw
(Mrs Buchanan having died) the plot of
ground containing 1 rood and 12 poles.
These dispositions were not recorded when
the present action was raised.

On 30th September the agents for the
bondholders sent these dispositions to the
agents for Mrs Campbell, accompanied by
the following letter—* We have to request
that you will write a memorandum of allo-
cation upon the former of these dispositions,
allocating thereon a feu-duty of £3, 5s., 01d.,
and a memorandum of allocation upon the
other disposition, allocating thereon a feu-
duty of £3, 4s. 3d. In the meantime be so
good as acknowledge receipt of the disposi-
tions. We shall found upon the request
now made, and decline payment of any
further feu-duty than the sums so requested
to be allocated.”

Mrs Campbell’s agents replied on Ist
October as follows —“We are favoured
with your letter of the 30th ult. Weregret
we cannot agree with you in this matter,
and we suppose the Court of Session will
have to seftle the question at issue, which,
however, cannot be tried until after Whit-
sunday next, when the next year’s feu-duty
becomes payable. We return the two dis-
positions sent with your letter.”

Thereafter the agents for the bondholders
wrote again as follows—‘“We have yours
of yesterday, returning the two dispositions
which we sent you on the 80th ult. You
will understand we shall found upon the
request which has been made for allocation
of the feu-duty.” They also tendered pay-
ment of the feu-duty in accordance with the
allocation requested by them, but the supe-
rior refused to accept such payment.

In August 1888 the present action was
raised by Mrs Campbell with consent of her
husband against Peter Deans, and also
against the trustees of John Kinross, Mrs
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Robertson, Mrs Carslaw, and the executors
of Mrs Buchanan for their interest. The
summons concluded for declarator that the
feu-duty payable by the defender Deans
had not been paid for the four years prior
to Whitsunday 1888, and that the defender
Deans had therefore incurred the statutory
irritancy, and had amitted and tint his
feu, and all right and title ob non solutum
canonem to the subjects feued, and should
be ordained immediately to remove there-
from. There was also a conclusion for
expenses against all the defenders in the
event of their appearing and opposing the
conclusions of the summons.

The pursuer stated the arrears of feu-duty
as follows—*‘‘The sum of £33, 13s. due at
the term of Whitsunday 1885 for the year
preceding, and the like sum of £33, 13s. due
at each term of Whitsunday thereafter,
down to and including the term of Whit-
sunday 1888,” making together the sum of
£134, 12s.”

The defenders other than Deans appeared
and lodged defences. )

They pleaded—*(2) Upon a sound con-
struction of the said feu-contract the de-
fenders, as singular successors of Peter
Deans, are only liable in payment of the
proportion of the feu-duty effeiring to the
plots of ground conveyed to them respec-
tively. (8) The defenders having tendered
payment of the feu-duty payable in respect
of the ground conveyed to them respec-
tively, should be assoilzied with expenses.”

The Lord Ordinary (KINNEAR) on 28th
March 1889 sustained the second and third

leas-in-law for the defenders other than

eter Deans, and assoilzied them from the
conclusions of the action.

“ Note.—The question'is, whether the de-
fenders other than Peter Deans are singu-
lar successors in the sense of the feu-charter,
so as to have the benefit of the stipulation
by which such successors acquiring right
to any portion of the ground are made
liable for a rateable proportion only of the
cumulo feu-duty. The infeftment of credi-
tors upon a bond and disgosition in security
is a mere burden upon their debtor’s right,
and therefore it is said that they are not
his successors in any [l)(roper sense of the
word. I should think this observation
correct if the creditors’ infeftment had not
been confirmed by the superior. But if a
vassal has conveyed his land, or a part of it,
to a disponee, and the disponee has been
duly entered, it cannot be disputed that
such disponee is a singular successor,
whether his right is redeemable or irre-
deemable, The feudal right has in that
case been effectually transmitted, and the
disponee holds it by a particular title; and
this satisfies Mr Erskine's definition of a
singular successor (i., 7, 1). Mr Erskine
does not mention dispositions in security
among the particular titles specified in this
passage, but he mentions adjudication,
which has the same effect in law, because
it has long been settled that adjudication,
though completed by charter and sasine,
continues during the legal term of redemp-
tion to be a mere judicial security, as dis-
tinguished from a sale under reversion—

Grindlay v. Drysdale, 11 8. 896 ; Mackenzie
v. Ross and Ogilvie, M. 275.

““The question, therefore, would appear to
me to depend upon whether the defenders’
right has been confirmed by the operation
of the 4th section of the Conveyancing Act
of 1874. I think it must be held to have
been so confirmed, because the defenders
are duly infeft in the lands, and the rights
confirmed by implication of the statute
include all the interests requiring and
admitting of an infeftment duly recorded
in the appropriate register of sasines. It is
true that by the former practice the creditor
in a bond and disposition in security did
not generally find it necessary to enter with
the superior, because bonds were not
usually granted with an a me holding only.
But it was competent to enter if it were
necessary, and it would have been a suffi-
cient reason for taking an entry, that by
the terms of the original charter the
superior’s right to feu-duty was subject to
restriction in the event of a subdivision of
the feu, By the former law, therefore, the
defenders would have been in a position to
protect their own interest by applying for
confirmation if they were apprehensive that
their security might be endangered by their
debtor’s failure to pay the full feu-duty.
The charter which in that event they would
have obtained would have resembled the
confirmation of an absolute right, ‘except
in regard to the quality of the right, which
would have been declared to be redeemable
in terms of the bond’—(see Duff on Convey-
ancing, 4, 311). But on giving the charter
the superior might have been required to
allocate the feu-duty; and the defenders
are in the same position, by the operation
of the statute, as if they had obtained such
a charter.

“This result is in no way inconsistent
with the judgment of the House of Lords
in Sandeman v. The Scottish Property In-
vestment Company. What is decided in
that case is that a subordinate right must
be subject to the conditions on which the
original feu-right was created. But it is by
reason of the conditions of the feu that the
defenders are in a position to maintain that
the superior’s right is limited, in a question
with them, to the proportion of feu-duty
.gmptplggable to the subjects in which they are
infeft.

“It is said that the condition on which
the defenders rely has not been brought
into operation because their author’s obli-

ation to build has not yet been fully per-
ormed. But there is nothing in the
charter to prevent the vassal from dispos-
ing of the houses already built, or to
deprive his disponees of the right conferred
upon singular successors, notwithstanding
that other buildings must be erected on
other portions of the ground in order to
satisfy the obligation to build.”

The pursuer reclaimed, and argued—The
defenders in their character of bondholders
were not entitled to the benefit of the
clause of allocation in the charter, as they
were not singular successors in the mean-
ing of that clause, though perhaps they
might be termed singular as opposed to
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universal successors. Their right was a
mere burden on the right of the vassal,
their debtor, and they were not successors
at all in the lands. The creditor’s infeft-
ment did not evacuate the infeftment of
the debtor. A bond and disposition in
security was discharged by words of simple
discharge—Bell’'s Comm., i1. 1185. The sum
paid by apprisers and adjudgers who ap-
plied to the superior for confirmation was
paid in name of fine for entry, and not on
account of vacancy in the feu—Acts 1469, c.
46, 1669. c. 18, 1672, c. 19; Duff’s Feudal
Conv.,, p. 310. Erskine in the passage
founded on by the Lord Ordinary classed
adjudgers among singular successors, but
that was because he held adjudications to
be truly sales under reversion—Ersk. Inst.,
ii., 12, 41, 42, 45, The implied entry given
by section 4 of the Conveyancing and Land
Transfer Act 1874 did not apply to the
holders of bonds and dispositions in secu-
rity. There was an implied contrast be-
tween sub-sections 1 and 2 of section 4, the
word ** proprietor” being used in the latter
and not in the former. Section 53 dealt
with a special case, and only put the credi-
tor’s disponee in the same position as the
original creditor. If the latter had never
been entered the former would not be.
Assuming, however, that heritable credi-
tors were impliedly entered under section
4, the question arose, with whom were they
entered? And it might be very well main-
tained that they were entered with their
debtor. No doubt heritable creditors under
the old law could go to the over-superior
and request to be entered, but it very rarely
happened that it was their interest to do so.
(2) The dispositions of 1884 were granted
because the reversion was not worth any-
thing, and it was open to inquire whether
they were not taken for the mere purpose
of fortifying the creditors’ position. Sec-
tion 8 of the Act of 1874 did not applg to
such a case. (3) Allocation of the feu-duty
could not be demanded till the ground was
all built upoun or apportioned to buildings.

Argued for the defenders and respondents
—(1) A singular successor was a person who
acquired by a singular title, and there was
no reason why the term should not include
a person holding a redeemable title—Ersk.
Inst. ii. 7, 1, iii, 8, 1; Stair, iii. 3, 1; Bell’s
Prin, 719, 732. Heritable creditors had also
a right to enter with the superior on pay-
ment of one year’s rent among them, and
the older stfles of honds expressed the feudal
executive clauses at length. Thus, although
the infeftment of the creditor did not
evacuate the infeftment of the debtor, the
creditor had to pay the casualty due for
entry, just as if he had succeeded by another
title. The bondholders here were there-
fore singular successors in the meaning of
the clause in the charter—~Dallas’ Styles,
698 ; Ross’ Lectures, ii. 388; Ersk. ii. 12, 24;
Stair, ii. 4, 32; Transfer of Land Act 1847,
sec. 6; Titles to Land Consolidation Act
1888, sec. 97 ; Begg’s Convey. Code, sec. 105;
Duff’s Feudal Convey., p. 310; Sandeman
v. Scottish Property Investment Company,
February 21, 1883, 10 R. 614, per Lord
Rutherfurd Clark, 632; Cassels v. Lamb,

March 6, 1885, 12 R. 722, per Lord President,
798; Grindlay v. Drysdale, July 4, 1855, 11
S. 896, 7 Bell's App. 65; Stuart v. Jackson,
November 15, 188}9), 17 R. 85, opinion of Lord
President, p. 98; Huniter v. Connell's Trus-
tees, July 1, 1885, 10 R. 1110, The implied
entry given by the Act of 1874 applied to
the holders of heritable securities. The
1st and 2nd sub-sections of section 4 were
intended to be correlative, the 1st abolishing
entry by the old forms, the 2nd giving the
new entry in its place. The word *pro-
prietor” in the 2nd sub-section was merely
a short way of describing what in sub-sec-
tion 1 required 2 lines to describe—cf. sec.
55. The word ‘ conveyance ” included bond
and disposition in security—1874 Act, sec. 3,
sub-secs. 4 and 5; 1868 Act, sec. 3, sub-sec. 7.
The alternative manner of holding was
abolished by the 1874 Act, under which
the only manner of holding was a me—
Bell’'s Comm,, i, 694, (2) The dispositions of
1884 were absolute dispositions, and under
them the disponees were clearly singular
successors of the original vassal, and en-
titled to demand allocation of the feu-duty
—1874 Act, sec. 8.

At advising—

Lorp PRESIDENT—This action is a de-
clarator of irritancy ob mnon solutum
canonem, and it is directed against the
vassal in the feu-right and also against
certain other defenders who are heritable
creditors under bonds and dispositions in
security which they have obtained from the
vassal. These defenders have alsp another
title, but it is necessary first of all to con-
sider their position in the character of
creditors under bonds and dispositions in
security with regard to the questions raised
in the case.

The Lord Ordinary has sustained the
second and third %)Ieas for the defenders,
the vassal himself not having appeared,
and has assoilzied them. The second plea
is this—* Upon a sound construction of the
said feu-contract, the defenders, as singular
successors of Peter Deans, are only liable
in payment of the proportion of the feu-
duty effeiring to the plots of ground con-
veyed to them respectively.” And the third
plea is—*The defenders having tendered
payment of the fen-duty, payable in respect
of the ground conveyed tothemrespectively,
should be assoilzied, with expenses.” These
pleas are founded on a particular clause in
the original feu-contract, by which it is
provided, in the first place, that ‘““no com-
position or entry-money, or other casualty
of superiority, shall be exigible from any
heir or from any singular successor in the
said subjeets, or any part thereof;” and
further, ‘“that heirs or singular successors
acquiring right to any part or portion of
the ground hereby feued shall be subject to
the whole burdens, conditions, provisions,
declarations, and obligations contained in
these presents and in the foresaid Acts of
Parliament, and shall be bound to pay” to
the superior ‘‘a rateable proportion of the
cumulo feu-duty payable under these pre-
sents, for which proportion only they shall
be bound.”

Now, the question comes to be, whether
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the defenders, as heritable creditors under
bonds and dispositions in security, fall
within this clause, and that depends on
whether they can describe themselves accu-
rately as heirs or singular successors of the
original feuar. It is quite clear they are
not heirs, and accordingly the question
depends on whether they can fairly claim
to be considered singular successors, The
Lord Ordinary relies first on a passage in
Mr Erskine’s Institutes for the meaning of
the term “‘singularsuccessor,” and he refers
to book ii., tit. 7, sec. 1, with reference to
which he says—* Mr Erskine does not men-
tion dispositions in security among the
Earticular titles specified in this passage,
ut he mentions adjudication, which has
the same effect in law, because it has long
been settled that adjudication, though com-
gleted by charter and sasine, continues
uring the legal term of redemption to be
a mere judicial security as distinguished
from a sale under reversion.” Now, the
assage to which the Lord Ordinary refers
18 thus expressed—*‘ A vassal may transmit
his right either upon his death, to his heirs,
of which afterwards, or while he is yet
alive, to those who acquire by gift, pur-
chase, adjudication, or other particular
title. He who thus transmits a feudal
right in his lifetime is called the disponer
or author, and he who acquires it the
singular successor, because he succeeds to
that subject by a singular title.” Now,
unfortunately the Lord Ordinary has
omitted to notice that Mr Erskine’s doc-
trine with regard to the nature of adjudi-
cation differs from what has been settled
in more modern times. In another passage
Mr Erskine states that adjudications are
truly sales under reversion. If that were
so, then an adjudger would be a singular
successor, but it is not so, as it is distinctly
settled that an adjudger is only a heritable
creditor, and stands in an analogous posi-
tion to the disponee under a bond and dis-
position in security—that is to say, heisa
mere incumbrancer on the vassal’s right.
Mr Erskine’s authority therefore is rather
against than for the Lord Ordinary’s view,
because unquestionably Mr Erskine does
not class among singular successors any
ersons who are mere incumbrancers or
golders of bonds or securities over the
vassal’s right,

But the Lord Ordinary further says—
“The question therefore would aptpear to
me to depend upon whether the defenders’
right has been confirmed by the operation
of the 4th section of the Conveyancing Act
of 1874 ;” and he proceeds, *I think it must
be held to have been so confirmed, because
the defenders are duly infeft in the lands,
and the rights confirmed by implication of
the statute include all the interests requir-
ing and admitting of an infeftment duly
recorded in the appropriate register of
sasines.,” Now, that raises a question
which may be of some interest, and which
it may be necessary hereafter to determine,
namely, whether the implied entry of the
Act of 1874 applies to the case of heritable
creditors, but it is not necessary to decide
that question in the present case, for it

appears to me that there are clear grounds
for holding that heritable creditors are not
singular successors in the meaning of the
feu-charter with which we have to deal.

The contract in question here is a feu-con-
tract containing obligations on the one hand
and benefits on the other, but a party hold-
ing a mere right of incumbrance or security
over the ground disponed does not become
a party to the feu-contract, and cannot
without becoming the owner of the feu.
He is not owner of any part of it, but is
merely in the situation of holding a security
with a power of sale, that is, he has a
mandate from the owner to sell the incum-
bered estate. It is just because he is merely
an incumbrancer that he acquires no right
to dispose of the property but for the man-
date he holds from the owner. The conse-
quence is, that as he is not a party to the
feu-contract, and cannot as a heritable
creditor become a party to it, he can take
no benefit or advantage from its terms.
No doubt, if under the security title he
enters into possession of the lands, he will
become liable for the feu-duty and other
obligations under which the lands were
disponed. His liability, however, will be
created, not by his title, but by his intro-
missions. In short, it appears to me that a
security title, such as I am at present con-
sidering, does not transfer to the holder
anything belonging in property to the
feuar, and does not bring the holger of the
security into a relation with the superior of
the same character as belongs to the origi-
nal feuar, or to a successor to the original
feuar who becomes an owner of the feu,
and there is, so far as I know, no midway
between a person who is a security-holder
and a person who is owner,

As I am at present considering the case,
the defenders are security-holders, not
'wners in any way whatever, and there-
fore I am of opinion that they are not
entitled under the contract to demand the
ri%ht of having the feu-duty allocated,
which is only to be enforced by the owner
and his heirs or singular successors,

But there is another ground on which
the defenders may resist the declarator of
irritancy, which is, that they have acquired
a title of ownership to the portions of the
feu over which their original rights of
security extended, and in that capacity
they maintain under section 8 of the Act of
1874 that they are entitled to avail them-
selves of the right of allocation, and that
contention, I think, is well founded.

The terms on which they can purge the
irritancy depend entirely on the time at
which they intimated the dispositions and
asked to be admitted to the benefit of the
clause of allocation. I am, therefore, for
recalling the Lord Ordinary’s interlocutor,
and finding in place thereof that the de-
fenders are entitled to the benefit of the
clause in the contract under the 8th section
of the Act of 1874 on such terms as may be
adjusted, depending on the time when the
dispositions in their favour were intimated
to the superior.

LoRrD SHAND—This is an action in which
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the pursuer seeks declarator of irritancy of | with by your Lordship and also as to the

the feu on the ground of the feu-duty being
in arrear, and the arrears are stated on
record in this way—‘The arrears of feu-
duty now due to the tpursuer are as follows,
videlicet, the sum of £33, 13s. due at the
term of Whitsunday 1885, for the year pre-
ceding, and the like sum of £33, 13s. due at
each term of Whitsunday thereafter.” The
original feuar not having appeared, certain
bondholders have come forward to prevent
declarator of irritancy being pronounced
against them, and they are prepared to pay
all that is necessary to prevent that.

It seems quite clear that a person holding
a disposition of property, although he has
not taken infeftment, is entitled to intimate
such disposition to the superior and require
that the feu-duty should be allocated. Lam
therefore of opinion that from the time the
defenders made intimation of the disposi-
tions in their favour, and demanded alloca-
tion, the feu-duty must be held as allocated.
Now, I find in the print that in September
1884, that is, during thefirst period in which
arrears were running, the agents for the
bondholders sent the dispositions to the
agents for the superior, and in the letter
enclosing the dispositions added—*“We
have to request that you will write a me-
morandum of allocation upon the former of
these dispositions, allocating thereon a feu-
duty of £3, 5s. 04d., and a memorandum of
allocation upon the other disposition, allo-
cating thereon a feu-duty of £3, 4s.3d. In
the meantime be so good as acknowledge
receipt of the dispositions. We shall found
upon the request now made, and decline
payment of any further feu-duty than the
sums so requested to be allocated.” The
reply to that letter is this—‘ We regret we
cannot agree with you in this matter, and
we suppose the Court of Session will have
to settle the question at issue, which, how-
ever, cannot be tried until after Whitsun-
day next, when the next year’s feu-duty
becomes payable. We return the two dis-

ositions sent in your letter.” And that
etter was followed by a reiterated letter by
the bondholders in these terms—‘ We have
yours of yesterday, returning the two dis-
positions which we sent you on the 30th
nlt., you will understand we shall found
upon the request which has been made for
allocation of the feu-duty.”

Therefore in September 1884 an allocation
of the feu-duty was demanded. There was
then a year’s feu-duty current, and accord-
ingly the demand might perhaps not take
effect till the following term, but it is at all
events a competent and valid demand for
allocation as at Whitsunday 1885, and so I
am of opinion, so far at anyrate as the feu-
duty from Whitsunday 1885 onward is con-
cerned, that it must be held as allocated.
It was suggested, no doubt as an answer to
the claim for allocation, that the clause in
the contract meant that there must be
buildings on each piece of ground before
allocation could be demanded, but that, I
think, is clearly not so on the terms of the
clause.

‘With regard to the other question, we had
a full argument, both as to the point dealt

effect of the Conveyancing Act of 1874, and
I entirely agree in the result at which your
Lordship has arrived, and in regard to the
Conveyancing Act I think it quite unneces-
sary to decide any of the large questions
argued, such as, whether the implied entry
introduced by that Act applies to bond-
holders? I agree that whether entered
or not with the superior the defenders
have no right to take advantage of the
clause in the deed which provides that ““no
composition or entry money or other
casualty of superiority shall be exigible
from any heir or from any singular suc-
cessor in the said subjects or any part
thereof.” It appears to me that these
words refer to successors in property to the
feuar, and not to holders of securities over
the lands feued. Apart from that, how-
ever, I think the succeeding clause is par-
ticularly clear, It provides that ‘ heirs or
singular successors acquiring right to any
part or portion of the groung hereby feued
shall be subject to the whole burdens con-
ditions, provisions, declarations, and obli-
gations contained in these presents and in
the foresaid Acts of Parliament, and shall
be bound to pay . . . annually, and at the
term of Whitsunday, a rateable proportion
of the cumulo feu-duty payable under these
presents, for which proportion only they
shall be bound.” It appears clear that
‘“acquiring right” does not mean acquiring
a security, but a conveyance in property of
some part of the ground, divesting the

erson granting it of all right therein.

he very idea of an allocation suggests
that it must be a proprietor who asks it,
and not the mere temporary holder of a
security, when perhaps a new allocation
might be shortly required for a different
bondholder, and perhaps subsequently for
the owner. I agree accordingly in the con-
clusion at which your Lordship has arrived.

Lorp ApAM—The Lord Ordinary in his
note says—*The infeftment of creditors
upon a bond and disposition in security is a
mere burden upon the debtor’s right, and
therefore it is said that they are not his
successors in any proper sense of the word.
I should think this (?bservation correct if
the creditor’s infeftment had not been con-
firmed by the superior.” I entirely agree
with the observation that “ the infeftment
of creditors upon a bond and disposition in
security is a mere burden upon their deb-
tor’s right” and no more or less, and accord-
ingly if the Lord Ordinary had not thought
that the bond and disposition in security
had been confirmed by implied entry under
the Act of 1874, he would have arrived at a
different result. I think whether the credi-
tors are so entered or not is a question
which it is unnecessary to decide., "I think
it a very difficult question, and that it
would be unwise to express an opinion
upon it, but assuming that the Lord Ordi-
nary is right and that the creditors are
entered with the superior, I cannot see why
that should alter the nature of their right
or convert it into a right of property. It
appears that the right of the debtor is the
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same after the entry of the creditor as
before. He can sell and give the purchaser
a title, and as I have said, the nature of the
creditor’s right is that it is just a burden on
the right of the feuar.

Such being the nature of the creditor’s
right, let us now see how the provisions of
the feu-contract apply to such a right.
The parties who have a right to an alloca-
tion of the feu-duty are ‘“heirs or singular
successors acquiring right to any part or
portion of the ground feued.” If that be
80, how can the creditors in right here who
have not acquired a right to any portion of
the ground, but merely a security over it,
acquire the corresponding right to demand
allocation of the feu-duty. So far from
that being possible, I think a creditor never
can acquire such a right under a bond and
disposition in security. It is perfectly true
that he can give an absolute right of pro-
perty to another, but only in respect of the
mandate he holds from the feuar who is the
proprietor. He never can himself acquire
a right to any part of the feu, and that
being soit appears conclusive of the case,
Even assuming the bond to be confirmed,
that puts the creditor under no obliga-
tions to the superior., He is not bound
to pay him anything, No bond and dis-
position in security ever contains an obliga-~
tion to pay the feu-duty to the superior,
and if not, how is a bondholder under a
bond and disposition in security entitled to
demand from the superior an allocation of
the feu-duty. Such a right cannot follow
from any implied entry with the superior.
No doubt he may be bound, and in this case
is bound, to pay the feu-duty. But it is
because he is an intromitter with the rents,
and that fact alone which makes him liable
for the feu-duty. He majy give up posses-
sion to-morrow, and then there is no further
obligation upon him to pay it.

I think the conclusions of the summons
and the interlocutor of the Lord Ordinary
show the position of matters very well.

_The only party who is a proper defender
in the action is the proprietor of the
feu—Peter Deans—and the parties who
are creditors are merely called for their
interest, and the only conclusion against
them is one for expenses, in the event of
their appearing and opposing the action.
What the Lord Ordinary has done is that
he has sustained the 2nd and 3rd pleas for
the defenders other than Peter Deans, and
assoilzied these defenders from the conclu-
sions of the action, finding them entitled to
expenses. The only effect of that is that
they are not to be liable in payment of
expenses. There is nothing in the inter-
locutor to prevent the pursuer taking decree
in absence against Peter Deans, because
notwithstanding the appearance of the
creditors they are entitled to take decree
against Deans.

Such being my views, I think the Lord
Ordinary is wrong on the merits of the
case in holding the defenders in their
character of bondholders entitled to de-
mand allocation of the feu-duty, but I

am equally clear that from the date at.

which they intimated the dispositions,

which really make them singular succes-
sors in portions of the feu, they are en-
titled on payment of the arrears of feu-duty
to demand allocation.

Lorp M‘LAREN—MYy opinion is that the
defenders in their character of bondholders
are not vassals under the feu-contract
founded on, and are not liable in payment
of feu-duty under that contract, and con-
sequently when they had no other title
than that of heritable creditors, they were
not in a position to demand allocation of
the feu-duty, although for another reason
they were under the necessity of paying
the same.

It seems impossible to read the claunse in
the contract without seeing that the right
to demand and the obligation to pay were
correlative, and that no one was entitled to
demand an allocation of the feu-duty save
the feuars who were bound to pay it; and
on that ground I agree with your Lordships
that the defenders as bondholders were
not entitled to demand allocation.

The Lord Ordinary has expressed his opi-
nion that the provisions of the Act of 1874
with regard to implied entry extend to
heritable creditors. I will only say that I
do not wish to be understood as concurring
in the view so expressed by the Lord Ordi-
nary. As the point was argued, I have
given a good deal of consideration to it and
have a view with regard to it, but I do not
desire to express it, because it is a very
likely point to come up in another case,
and one not necessary to decide here.

The defenders by an equitable rule are
entitled to avoid forfeiture of their bond by
tendering payment of the whole feu-duty,
which may be due at the time the demand
is made upon them. The result will be
that they will be entitled to an allocation
of the feu-duty from the time they came
into possession as ex facie absolute owners.
Previously they had no such right, but
were entitled to come forward to prevent
forfeiture of their bonds by payment of the
whole feu-duty.

The Court recalled the interlocutor of the
Lord Ordinary and in respect of the pay-
ment to the pursuer in name of feu-duty
and interest of the sum of £17, 15s. 7d. by
the defenders, the trustees of the deceased
John Kinross, in respect of the subjects con-
tained in the disposition in their favour,
and of the sum of £17, 19s, 7d. in name of
feu-duty and interest by the defenders
Mrs Robertson, Mrs Carslaw, and the exe-
cutors of Mrs Buchanan, in respect of the
subjects contained in the disposition in
their favour, found that the irritancy in-
curred in so far as it concerned the defen-
ders other than Peter Deans had been
purged: Therefore dismissed the action
as against said defenders other than Deans,
and decerned.
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