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Wednesday, March 16, ’

SECOND DIVISION.
[Lord Kyllachy, Ordinary.

PETERS v. MAGISTRATES
OF GREENOCK.

Church--Stipend—* Competent and Legal”
Stipend—Burgh—Contract or Trust.

The New or Mid Parish of Greenock
was erected by the Court of Teinds in
1741. Thedecree bore that the managers
of the burgh (the predecessors in office
of the present magistrates) having
received a sum of £1000, raised by
voluntary assessment, and having been
promised further contributions, were
to have the patronage of the new
church, the right to levy and appro-
priate the seat-rents and certain other
rights, and were to provide the minister
with *“‘a competent and legall stipend
not under 950 merks, with 50 merks for
the Communion Elements” (together
ecf]uivalent to £55, 11s. 13d). The sum
of £1000 was subsequently mixed with
the town’s funds and applied to pay its
debts,

Held, in an action brought in 1801
against the Magistrates of Greenock,
that an onerous contract had been
entered into which bound the managers
of the burgh and their successors in
office to provide such a stipend to the
minister of the Mid Parish out of the
revenue of the burgh as should be legal
and competent according to the circum-
stances of the time—the amount in
case of dispute being from time to
time fixed by the Court—diss. Lord
Young, who was of opinion that the
£1000 simply constituted a trust-fund
with the managers of the burgh as
trustees; further that if it was a case
of contract, 950 merks should be the
limit of the obligation.

The Rev. David Smith Peters, minister
since 1877 of the New or Mid Parish,
Greenock, raised an action againt the Pro-
vost, Magistrates, and Town Counei] of the
burgh of Greenock to have it found and
declared ‘“that the pursuer, as the minister
serving the cure of the New or Mid Parish
Church and district thereof, within the
burgh of Greenock, was and is entitled to
be furnished and provided by the defenders,
and that the defenders were and are bound
to furnish and provide the pursuer, with a
competent and legal stipend, to be paid out
of the revenue of the burgh, or out of the
other funds, property, and revenues- held
and enjoyed E the said Magistrates and
‘Town Council for the special use and behoof
of the minister serving the cure of the said
church and district, from the date of his
ordination and induction to the said cure,
and in all time coming, during his lifetime
and serving said cure,” and he sought de-
cree for payment of certain arrears upon
the footing that from Whitsunday 18580
until Martinmas 1890 his stipend ought to

have been £320 per annum, and from the
latter date £400 per annum, or such other
sum as should appear to the Court to be a
competent and legal stipend, reserving his
right and that of his successors in the cure
to apply for an increase of stipend in the
event of the sum presently decerned for
ceasing to be a competent and legal stipend.

It appeared that prior to 1741 there had
been only one parish and one church in the
town of Greenock, and the population hav-
ing so increased as to render a second
church and minister desirable, Sir John
Schaw, who was superior and prineipal
heritor of the parish, and also patron of
the parish church, took steps to have a
second parish planted in the town. By
charter, dated 30th January 1741, he em-
owered the feuars and sub-feuars of the
urgh of barony of Greenock tomeet yearly
and choose managers of the public funds
that had arisen or that might arise from
assessment. At said date the existing funds,
which were derived from a voluntary assess-
ment upon malt, amounted to £1000, and
upon 7th February 1741 Sir John Schaw
ranted to the managers a heritable bond
or £1000, with interest from Candlemas of
that year, the instrnment of sasine upon
which bond, dated 18th February 1841, bore
that Sir John Schaw bound and obliged him-
self to repay the £1000 to these managers,
and to the survivors or survivor, in trust
¢ for themselves and the whole other feuars
and householders of the said burgh of
barony, and of the new parish of Greenock,
when the same shall be erected, in order to
be applied for the special effect and purpose
of being part of the benefice of the said
parish, when, or in case it shall be erected,
and in trust, that such erection being once
legally made, the foresaid persons, or sur-
vivor of them, shall denude themselves by

- assigning and disponing the said bond in

security to and in favour of the minister
who shall be first settled in the said new
erected parish, and to his successors in
office in all time coming during the not
redemption or until payment, to the intent
that such minister and his successors in
office may receive the rents and profits
thereof during their respective incumben-
cies, and that the said rents thereof in time
of vacancy may be uplifted and applied as
accords of the law, and that the minister
for the time being shall not have power to
uplift or receive the principal sum above
written without the consent of the persons
above named, or major part of them, or the
survivors or survivor of them, or the major
part of the said survivors, and failing of
them all, without the consent of the Pro-
curator for the Church for the time being,
and failing of him, without the consent of
the Lord President of Session, orthe King’s
Advocate or Solicitor, or the Dean of the
Faculty of Advocates for the time being,
to the end that the said principal sum so
uplifted and received may forthwith, or as
soon as possible, be employed upon land or
annual rent for the same uses,” and he
bound himself to pay an annual rent of £50
for said sum, for which he conveyed certain
lands in security to these managers, or the
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survivors or survivor of them, in trust ‘‘for
themselves and whole other feuars and
householders of the said burgh of barony,
and of the new parish of Greenock when
the same shall be erected, in order to be
emﬁloyed for the special effect and purpose
of being part of the benefice of the said
parish when or in case it shall be erected,
and in trust that such erection being once
legally made, the forenamed persons shall
denude themselves by assigning and dis-
oning this bond in security to and in
avour of the minister.”

Upon 15th July 1741 the New or Mid
Parish was erected by decree of disjunction
and erection pronounced by the Court of
Teinds, which proceeded upon the narra-
tive—‘* And whereas by the great encrease
of the town of Greenock of late years, in
trade and people, and consequently of the
paroch of Greenock, whereof the town is a
part, the erection of the new kirk is become
absolutely necessary for the greater success
of the Gospell in that place, and is much
desired by all the inhabitants thereof, who
have provided a sufficient fund for building
a new kirk and endowing a minister with a
competent stipend, not less than nine hun-
dred and fifty merks of stipend, and fifty
merks for communion elements, towards
which the pursuers have already laid out
upon heritable security on the lands of
Kirkmachaell the sum of one thousand
pounds sterling, and have bound them-
selves by contract to pay a certain contri-
bution yearly for fifteen years, which will
be sufficient to compleat a fund for the
stipend, and to defray the expense of
building a church.” . . .

The decree found and declared—‘That
a new church be planted, builded, and
erected, within the bounds @ described for
the said new paroch, and that a minister
be settled for serving the cure at the said
church, and that the baillie of Greenock
and managers of the fund for building and
endowing the said church, and the feuars
and elders of the said new erected paroch
for the time being have, in all time coming,
the sole and undoubted right of patronage
of the said new church, and the right of
presentation and calling a minister to serve
the cure thereat how soon the said kirk
shall be erected and accomodated for
publick worship, and as oft in all time
thereafter as any vaccancy shall happen ;
and of modelling and disposing the said
church and haill seats thereof and bounds
within the same, and of setting and uplift-
ing rents for said seats, and of naming and
appointing the beadles, bellman, or door-
keepers of the said new church, and of
readers, precentors, and clerks for the said
kirk and sessions thereof from time to time
as they shall think fit; and of disposing,
durin% any vacancy, of the fund which
shall be provided by them for a stipend to
their minister, or for communion elements,
mapnse, or schoolhouse, with this provision
and condition always that Sir John Schaw
of Greenock, and the other heritors of the
parish of Greenock, their heirs and succes-
sors, in their respective lands and heritages
nor the teinds thereof, shall not be lyable

in payment of any stipend to the minister

the new paroch, or for building, uphold-
ing, or repairing the kirk, manse, or school-
house thereof, or any other parochial
burdens whatever ; but have declared, and
hereby declare, them free thereof in time
coming, as also have decerned and or-
dained, and hereby decern and ordain, that
the baillie, feuars, and inhabitants of the
said burgh be bound and obliged, not only
to defray the expense of erecting, building,
and repairing such kirk, manse, and school-
house, and other parochiall burdens, but
also to provide the minister of the new
church so to be erected with a competent
and legall stipend not under nine hundred
and fifty merks, with fifty merks for the
communion elements.”

From 1741 to 1751 the finances of the said
New or Mid Parish Church were managed,
and the revenues thereof were collected
and disbursed by the managers, under said
charter of 1741, In 1751 Sir John Schaw

ranted a new charter, anthorising the

enars and sub-feuars of the town of

Greenock to meet and choose, in place of
the former managers, a body of two
magistrates, a treasurer, and six council-
lors. Thisnew body, upon its’appointment,
took charge of the financial a&airs of the
said church.

In the same year a local Act (24 Geo. IL.)
was obtained, which proceeded upon the
narrative that ‘“whereas the building of a
new church, town-house, poor and school-
houses, and also market-places for meal
and flesh, and also of a publick clock, are
extremely necessary, and much wanted
within the said town, but the inhabitants
thereof are not able to raise money to
answer the expence thereof, nor tocomplete
the said harbour, and to keep all the said
works in repair, without the aid of Parlia-
ment,” and authorised an assessment upon
malt for thirty-one years. The church was
completed and began to be occupied in
1761, and thereupon the Magistrates and
Council proceeded to let the church seats,
and to uplift the seat-rents. In 1767 they
uplifted the £1000 contained in Sir John
Schaw’s heritable bond already mentioned,
and applied the same in payment of debts
due by the town, granting to the minister
of said parish an obligation to pay annually
to him, and his successors in office, the
legal interest of the £1000, in partial satis-
faction of the modified stipends of the
parish for the time being. Tge said Magis-
trates and Council collected all the revenues
of the church, and disbursed the minister’s
stipend and the other charges of the church
down to 1833, when their place was taken
by the Magistrates and Council elected
under the Municipal Reform Act of that
year, 3 and 4 Will. IV, c¢. 77. The last-
named body now represented by the
defenders, have continued the management
of the church’s financial affairs down to the
present time, uplifting the seat-rents and
other revenues, and paying the minister’s
stipend and other charges. The minimum
stipend of 950 merks with 50 merks for
communion elements amounted to only
£55, 11s. 13d. sterling per annum. In 1742,
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£21, 8s. 103d. was added to the then minis-
ter’s stipend by the managers of the burgh
as a gratuity, and another £20 also as a

ratuity in 1766, making the stipend £100.

his was augmented in 1796 to £125, and in
1800 to £180, in consideration of the then
high price of every necessary of life, and
the usefulness of the then minister, but
under declaration that the town was only
bound to provide ‘‘the original yearly
stipend of £100.”

n 1803 the stipend was £220, in 1808 £270,
in 1812 £295, in 1843 £220, under a declara-
tion that ‘“‘the legal stipend” was £120
(including £20 for communion elements),
and in 1861 £320 under a similar declaration.
Upon 2nd September 1873, on the occasion
of a vacancy in the incumbency of said
parish church, the Magistrates and Council
adopted a resolution to the effect that the
legal stipend should be £120 with the use of
the manse, and that the incumbent should
receive the balance of the seat-rents after
providing for that stipend and for the cost
of the maintenance of the church fabric
and manse and for necessary repairs so far
as such cost exceeded an average amount
of £50 a year, .

The pursuer, who was elected in 1877,
received £385, £355, and £347, as stipend for
the first three years of his incumbency
respectively. In the year 1880, having
scrutinised the terms of the receipts sub-
mitted to him, he found that these bore
reference to the resolution of 2nd September
1873, and that the sums tendered to him
consisted of (1) the so-called ** leﬁal stipend”
of £120, and (2) the balance of seat-rents,
after providing for that stipend and com-
munion element money and for the cost
specified in said resolution. Being of
opinion that these sums did not satisfy the
defenders’ obligation to supply a competent
and legal stipend, he, in the said year 1880,
declined to sign acknowledgments for the
sums paid to him, except under l[))rotest;
that his legal rights should not be pre-
judiced thereby. The defenders paid him,
upon such qualified acknowledgments, the
sums admitted by them to be due to him
for the period down to Whitsunday 1884,
but thereafter on 3rd June 18814 they
adopted a resolution instructing their
chamberlain not to take receipts for stipend
from the pursuer when these bore that
payment was accepted under protest. In
consequence of said resolution, and the
pursuer’s declinature to grant unqualified
receipts, the pursuer obtained no payment
of stipend from the defenders after 19th
May 1884. . .

The pursuer pleaded, inter alia —*(1)
Aceording to the terms and meaning of the
decree of disjunction and erection of the
New or Mid Parish Church of Greenock,
and to the usage and prescriptive use and
enjoyment following thereon, the defen-
ders, as representing the community of the
burgh of Greenock, are liable in ga.yment
of a competent and legal stipend to the
pursuer as minister of the said church.”

The defenders pleaded, infer alia—*‘(1)
The pursuer’s statements are irrelevant and
insugicient to support the conclusions of

the action. (4) The sum which the defen-
ders are legally bound to provide to the

ursuer, as minister of the New or Mid

arish, in name of stipend and communion
elements, not being in any view more than
£120 per annum, and the stipend paid, so
far as in excess thereof, having merely been
voluntarily paid out of the common good,
in the discretion of the Magistrates and
Council for the time, the action cannot be
maintained. (5) It is incompetent to aug-
ment the stipend of the pursuer out of the
funds of the burgh. (6) Separatim—The
Court of Session has no jurisdiction to
augment the pursuer’s stipend.”

pon 23rd June 1801 the Lord Ordinary
(KyLrAcHY) pronounced the following
interlocutor :—*Finds that the obligation
libelled contained in the decree of disjunc-
tion and erection dated 15th July 1741, is
binding on the defenders: Finds that upon
a just construction of the said obligation
the defenders are bound to provide the
pursuer and his successors in the New or
Mid Parish Church of Greenock with a
legal and competent stipend suited to the
circumstances of the time, and the position
and duties of the benefice : Therefore finds,
declares, and decerns in terms of the first
declaratory conclusion of the summons®
Quoad wultra appoints the cause to be
enrolled that parties may be heard as to
the petitory conclusion, and reserves all
questions of expenses; grants leave to
reclaim.”

* Opinion.—This case of the Reverend
David Peters against the Provost and
Magistrates of Greenock was lately argued
in the Procedure Roll, and I shall now
endeavour to explain shortly the view
which I take of the rights of parties.

‘“The decree of disjunction and erection
of 1741 must, I think, be read as expressing
a judicial contract, to which the predeces-
sors of the defenders were parties, and un-
der which the church of tﬁe New or Mid
Parish of Greenock was erected by the Court
of Teinds., It is therefore a document
which, at least upon the parties to it, was
and is binding according to its terms, and
which requires to be construed on the same
principles as any other contract. Accord-
ingly, the first question is, What is the true
construction of the obligation contained in
the deoree whereby the predecessors of the
defenders became bound, inter alia, ‘to pro-
vide the minister of the new church so to
be erected with a competent and legal sti-
pend not under 950 merks, with fifty merks
for communion elements, payable at two
terms in the year, Whitsunday and Martin-
mas, by equal portions ?’

“Now, in considering that question, it
becomes important to keep in view that
the predecessors of the defenders who
undertook the above obligation did so, not
gratuitously, but for more or less onerous
counsiderations—(1) They received a sum of
£1000 sterling, provided by the principal
heritor, orraised by voluntary contribution,
and which sum, 1t is admitted, although
originally lent out on bond, was subse-
quently mixed with the town’s funds and
applied to its general purposes; (2) they
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further obtained the patronage of the new
church ; and (8) they obtained the right to
levy and appropriate the whole of the seat-
rents, or at least to appropriate so much of
them as was not required for the repair
and upkeep of the fabric. In return ¢ eﬁ
became bound to provide the minister wit

‘g legal and competent stipend,’ not under
the sum mentioned, which, including
communion elements, amounted when con-
verted into sterling money to £55, 11s. 13d.

“In these circumstancesl find difficulty in
adopting either of the constructions of the
decree which were at the debate suggested
by the defenders. I do not, for exam};le,
think it is possible to hold that the oblig-
ation undertaken with respect to the sti-

end was limited to the minimum of £55,
1s. 13d., and that anything beyond that
was to be in the discretion of the defender’s
predecessors,  If that had been meant, it
would, I think, have been expressed, and it
is in my judgment scarcely conceivable
that it should have been meant, seeing that
the sum in question—&£55, 11s. 13d.—did
little more than represent the income of
the £1000 which, as I have said, the defen-
ders’ predecessors received and spent. Nor
would it, I think, have been altogether
consistent with the onerous character of the
contract that the debtors in the obligation
should have been made the judges of the
amount which they should pay. It is, per-
haps, a more feasible proposition that a
legal and competent stipend was to be
fixed once for all, and that the parties to
the contract being satistied with the stipend
as originally fixed, there was no room for
recurring augmentations. But if the sti-
pend was to be fixed once for all, one
would have rather expected that it would
have been so fixed in the decree. And on
the other hand it can, I think, scarcely be
doubted that a stipend to be modified from
time to time, according to circumstances,
was not only miore in accordance with the
language used, but also much more in
accordance with the nature of the trans-
action, and with the probable requirements
of the Court of Teinds,—not to speak of the
elastic character of the revenue to be drawn
by the town from the seat-rents,

“It is, moreover, I think, impossible in
this connection to disregard the usage
which has followed on this decree for
upwards of a century. The stipend ap-
pears to have been fixed in 1742 at the sum
of £80, being an advance of £24, 8s. 104d. on
the minimum. It was raised to £100 in
1766, to £125 in 1796, to £180 in 1800, to £220
in 1803, to £270 in 1808, and to £295 in 1812,
It was reduced in 1843 to £220, but again
raised to £320 in 1861, and it appears to
have stood at this last sum until 1873, when
the new arrangement now complained of
was sought to be made, and the present
dispute may be said to have arisen. No
doubt—as set forth in the defenders’ state-
ment—these successive augmentations were
always qualified bly a declaration that they
shouﬁi be personal to the successive incum-
bents, and should not import an obligation
to continue the same to their successors.
But no augmentation once granted was

ever in fact withdrawn, except in 1843, and
then only to the extent which I have men-
tioned, and the later minutes from 1843
onwards contain regularly an acknowledg-
ment that to the extent at least of £120 the
stipend was a legal stipend for which the
town was bound. How this last sum was
reached does not appear, but it will be
observed that it at least exceeds consider-
ably the original stipend, and is not there-
fore consistent with the contention that
the original stipend satisfied the town’s
obligation under the decree.

*I appreciate the argument that this is a
case of contract, and not of trust, and that
there is always a certain presumption
against an obligation which is indefinite,
and involves a reference to the Court from
time to time. I observe also, on referring
to the decree itself, that it appears to have
been at least anticipated thaf a sum should
be raised by a voluntary tax continuing
for fifteen years, sufficient (with the £1000
already raised) to build the church and
provide completely for the stipend. But
it does not appear how far this tax was
levied, or what it produced; nor has it
been suggested that by reference to this
tax the means exist for now defining the
stipend. In truth, the uncertainty of this
source of income was, I think, not impro-
bably the reason why the parties to the
disjunction and erection, including the
Court of Teinds, thought it necessary
instead of resting satisfied with a pro-
spective endowment, to impose on the
town in general terms the obligation to
provide a legal and competent stipend.

“I am, on the whole, therefore, of opinion
that the defenders’ predecessors came under
an enforceable obligation to provide such a
stipend to the minister as should be legal
and com?etent according to the circum-
stances of the time—the amount, in case of
dispute, being from time to time fixed by
the Court, and I am greatly fortified in
this opinion by being able to appeal to so
excellent an authority as a judgment of the
late Lord Wood. I refer to his Lordship’s
judgment (practically acquiesced in) in the
case of Ceesar v. The Magistrates of Dundee,
June 9, 1848, and reported in 20 D. 859.
The obligation in that case was in terms
identical with the present, and was con-
tained in a similar decree of disjunction
and erection. It was granted by the
magistrates of the burgh of Dundee, and
its construction having come into question
under circumstances very similar to the
present, Lord Wood pronounced the fol-
lowing interlocutor—*Finds that the sum
of £105 which was originally fixed as the
amount of stipend to be paid to the
minister of the Cross Church of Dundee,
of which the pursuer is now the incum-
bent, was not thereby made the permanent
amount of the stipend for that charge in
all time thereafter, so that the obligation
imposed on the burgh by the decree 1788
was exhausted as regarded the amount of
the stipend which could be claimed from
the burgh, and all demand for any increase
absolutely excluded, however inadequate
the sum might subsequently, under exist-
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ing circumstances, come to be for the
support of the clergyman for the proper
discharge of his duties, and for the main-
tenance of his position in society, and
therefore to that extent repels the defences
and decerns, and before further answer
appoints the cause to be enrolled.” A
similar judgment was pronounced in the
action which shortly followed at the in-
stance of the other ministers of Dundee
against the magistrates, reported in the
same volume of Dunlop; but the question
there was as to the administration of a
trust, not as to the enforcement of a con-
tract, and accordingly it is not of course a
precedent of equal authority.

‘It remains only to consider whether the
obligation undertaken in 1741 by the baron
bailie and feuars of Greenock has now
transmitted to the defenders. I confess I
do not think that this can well be doubted.
Greenock was up till 1832 only a burgh of
barony, but between 1742 and that date it
had gradually acquired a municipal consti-
tution, and there can, I think, be no doubt
that the managers of the burgh revious to
1832, and the Magistrates and Town Coun-
cil since that date, have accepted the posi-
tion of representing their predecessors and
adopting their obligations. They have all
along paid the stipend in question, and
gerformed the other obligations imposed

_ by the decree of disjunction and erection ;
and they have on the other hand drawn
the seat-rents, and taken the benefit of
their predecessors’ funds, including the
£1000 in Sir John Schaw’s bond. They
seem also to have exercised up to 1874 the
patronage which was by the decree granted
to their predecessors; and altogether I do
not think that the case can be taken other-
wise than if the present Magistrates and
Town Council had been the municipal
authority in 1741, and indeed, I do not
gather that this was seriously disputed at
the debate.

I propose therefore to pronounce the
following interlocutor [as given supral.

“If the parties cannot agree, it will be for
after consideration how and on what prin-
ciples the amount of stipend shall be fixed.
It may be that the stipend fixed in 1861
may form a standard, or it may be (though
I should deprecate such a result) that some
inquiry may be necessary. As at present
advised, however, I do not see that any
inquiry is necessary as to the funds of the
burgh. In the view I have expressed, this
is not an action for administering a trust,
but for constituting a debt; and decree
must therefore go out as for any other
debt, without reference in the meantime to
the circumstances of the debtor.”

The defenders reclaimed, and argued—
(1) The £1000 which along with certain
subscriptions were put into the hands of
the original managers constituted a trust
fund for the good of the benefice to be
administered by these managers as trus-
tees. It was not, as the Lord Ordinary
seemed to have thought, for the benefit of
the burgh. It could not be increased for
the benefit of the benefice out of the burgh’s
funds. (2) If there was a contract here, it

was merely to provide a stipend of 050
merks, By long usage £120 had come to
be regarded as the ‘legal stipend,” and the
Magistrates were willing to recognise that
as the measure of their obligation. . Every
increase above that sum had been given as
a gratuity, and had been declared to be so
at the time of granting—Magistrates of
Dundee v. Nicol, November 18, 1829, 8 Sh.
66. (8) If the contract was for a stipend
to vary according to circumstances, that
was a contract wlfra vires of the managers
of the burgh, and not binding upon their
successors. (4) The ‘“common good” of
the burgh could not be made available for
this stipend— Magistrates of Dundee v.
Taylor & Grant, March 20, 1863, 1 Macph.
701; Wishart v. Magistrates of Edinburgh,
2 Pat. App. 118. If it could, but if the
funds were insufficient, was an additional
assessment to be laid on for that object?
(5) This was an attempt to obtain an aug-
mentation of stipend from the Court of
Session, which was incompetent. Besides,
there was nothing of the nature of teinds
here. The rights of the old parish had
been in no way affected by the decree of
disjunction.

Argued for the respondent — (1) This
action was in no sense an augmentation.
It was brought for the enforcement of a
contract ad factum prestandum—a con-
tract under which the Town Council of
Greenock in return for certain money—
which they had spent to pay the burgh’s
debts—and for other ri%hts, were bound to
provide this parish with a ‘“legal and com-
petent stipend” out of the common good of
the burgh, respect being had from time to
time to changes in the conditions of living.
That this was the real meaning of the con-
tract was shown by the way in which the
managers of the burgh had acted through-
out. (2) This was a competent transaction,
and was by no means the first of the kind—
Ersk, i. 5, 23; Connell on Parishes, 65, 86,
&c.; Moffat v. Magistrates of Port-Glasgow,
decided by Lord Robertson, 1846 (unre-
Forted); Ceesar v. Magistrates of Dundee,

une 9, 1848, reported 20 D. 859 ; Magistrates
of Kilmarnock v. Aitken, May 31, 1849, 11
D. 1089; Presbytery of Dundee v. Magis-
trates of Dundee, March 19, 1858, 20 D. 849—
aff. 4 Macq. 228. (3) If the burgh had
spent its funds, as it seemed, upon muni-
cipal buildings, the Council must assess for
these buildings; this benefice was not to
suffer because the funds for its benefit
had been otherwise spent.

At advising—

LorD TRAYNER—I think the interlocutor
of the Lord Ordinary submitted to review
should be affirmed, and I concur in the
views expressed by his Lordship in the opi-
nionhehasgiven. Had nothing been argued
before us beyond what seems to have been
argued before the Lord Ordinary, I should
have contented myself with simply express-
ing my concurrence in the judgment which
has been pronounced, for i could not add
usefully anything to what the Lord Ordi-
nary has said. But two questions were
submitted by the reclaimer in argument
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before us with which the Lord Ordinary
has not dealt, and with regard to each of
them I think it right to make one or two
observations. The first of these questions
is, whether the obligation in question was
not ulfra vires of the persons who under-
took it, and if so, whether it is binding on
the defenders? The Lord Ordinary has
pointed out that the defenders now repre-
sent the persons who in 1741 (the date of
the obligation) had the management and
administration of the municipal affairs of
Greenock, and therefore the defenders will
be liable for the due fulfilment of the obli-
gation if it was validly contracted, I see
no reason for doubting that the obligation
in question was one which it was within
the power of those representing the inhabit-
ants of the burgh at the time to grant or
undertake. Such obligations appear not
to have been at all unusual about the
middle of last century. Several examples
are given by Connell of similar obligations
granted under similar circumstances and
for a like purpose (Connell on Parishes, 86,
et seq.); and Erskine (i, 5, 23) speaks of
them as one of the modes by which pro-
vision may be made for the stipend of the
minister of a newly erected church *‘either
where there are no tithes, as in boroughs,
or where the tithes have been alreadﬁ
exhausted.” The question whether a burg
or the representatives of a burgh could not
validly grant such obligations does not
seem to have been at all questioned in the
times of the authors I have cited. But the
question was distinctly raised in the case
of the Magistrates of Kilmarnockv. Aitken,
11 D. 1089, where it was held that an obli-
gation similar in all its important features
to that now under consideration was not
ultra vires of the ma'%istrates of the burgh
who undertook it. There is no authority
to the contrary, and that being so, I take
it to be settled by authority that the obli-
gation in question was not ulira vires of
the granters.

The second question argued before us
was, whether it was competent to the de-
fenders to pay the pursuer’s stipend out of
the common good of the burgh? Now,
that question wasalso decided—and decided
in the affirmative—by the case of Aitken,
above cited. And it is difficult to see how
any other conclusion could be reached. If
the obligation was one which the magis-
trates of a burgh could validly grant, it is
only out of the progerty of the burgh that
the obligation can be met. The obligation
does not bind the magistrates personally;
it binds that which in their official capacity
they are administering.

Another view was suggested in the course
of the argument, if not maintained, to the
effect that the obligation now sued on is in
itself not a valid or lawful obligation, or
one which the courts of law would or were
bound to enforce. This view, as I under-
stand, proceeds upon the consideration
that the obligation in question is one for
an uncertain—that is, an unfixed—amount,
the amount of which may vary from time
to time. After the best consideration I
have been able to give this matter, I am

unable to concur in this view of the obliga-
tion before us. Iam disposed toregard the
obligation as one the extent and quality of
which is quite fixed 'and determinate. It
is to provide a ‘‘legal and competent
stipend.” The value or extent of that
obligation in money may vary with cir-
cumstances, but the obligation does not
vary. It is an unvarying obligation to
provide a certain thing each year, but
which may cost more or less each year as
circumstances change. An obligation to
aliment is of the same character. The
obligation to provide suitable aliment is
one which does not vary; the amount of
aliment to be provided under the obligation
frequently does and always may. That
the thing to be provided under the obliga-
tion is minister’s stipend does not appear
to me to affect the question. We are not
dealing in the ordinary sense with an aug-
mentation of stipend. Augmentation of
stipend in that sense is only competent
out of teind, and can only be granted by
the Court of Teinds. We are now and in
this Court dealing with the construction
and effect of a civil obligation, and it no
more affects the result that it concerns
something to be paid and provided to a
minister than if it was something to be
paid or provided to a wife, a child, a
Earent, or a stranger. That it is so
ecomes apparent from the fact that we
could as competently listen and give
effect to a demand on the part of the de-
fenders for a reduction of the amount being
I)aid under the obligation as we can now
isten to the pursuer’s demand for an in-
crease. In the Teind Court such a course
could not be followed. We are therefore
dealing with a matter of purely civil con-
tract.

Whether the courts of law are under
obligation to enforce such an obligation
as that now before us, may, perhaps (since
it has been questioned), be doubtful. I
should humbly think they were. Bnut the
Court has already entertained and decided
an action similar to the present in the case
of Ceesar, 20 D. 859, and I am prepared to
follow the same course.

A great part of the argument addressed
to us related tothe question of fact whether
there is any common good in the burgh of
Greenock available to meet the pursuer’s
claims if these were given effect to. I
think that argument cannot be considered
by us at present. The Lord Ordinary has
still to determine to what extent the pur-
suer is entitled to decree under the petitory
conclusions of the summons, and until that
has been determined the defenders cannot
say whether they are in a position to meet
the pursuer’s claims or not. It would be
premature, in my view, to say anything in
the present state of the case as to whether
the defenders have or have not funds which
may be made available or liable to meet the
pursuer’s demands.

LorD JUSTICE-CLERK — I concur in the
opinion of Lord Trayner, which I have had
an opportunity of reading, and I have
nothing to add.
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Lorp YouNe—I am in such a hopeless
minority here that I must have the greatest
misgivings as to the soundness of the views
which I take of this case. I have con-
sidered and re-considered them accordingly,
knowing that your Lordships differed in
opinion from me, or that I differ from your
Lordships as I do from the Lord Ordinary,
but that difference of opinion on my part
and the distrust which I necessarily have
of its soundness —my opinion remaining
unchanged after consideration —makes it
all the more necessary that I should explain
distinctly the grounds of my opinion. The
particular case is not one of any consider-
able importance. It is peculiar in many
respects, but the general views upon which
the Lord Ordinary has proceeded, and
which are concurred in by my Lord Trayner
and by the rest of your Lordships, are of
the very highest importance, and as I am
unable to concur in them, thinking them
quite fallacious, I must explain distinctly
the grounds upon which I do so.
~ The Lord Ordinary says at the conclusion
of his note—and it is really the keynote of
the ground of judgment from which I
dissent—** This is not an action for adminis-
tering a trust but for constituting a debt,
and decree must therefore go out as for any
other debt, without reference in the mean-
time to the circumstances of the debtor.”
In my view the case is one of trust—of the
administration of a trust and nothing else.
So that here, to start with, I altogether
differ from the view of the Lord Ordinary.
‘We have of course to consider the import
and meaning of the decree of disjunction
and erection of July 1741, and to see what
obligation or duty, or whatever be its legal
character, it imposes upon anyone enforce-
able in this action, and to that end we must
see who were the parties to the proceeding
which resulted in that decree which was
really an arrangement among the parties
to the proceeding. It wasnot a proceeding
before a court of law, but a Parliamentary
Commission, but nevertheless we mustread
and construe it in order to ascertain its
import and meaning and any obligation or
duty which it imposes upon anyone. To
that end the first thing to be considered is,
who were the parties to it, and what was
their position? Now, this leads me to
notice what is brought pretty prominently
out in the course of these proceedings, that
the management of the affairs of Greenock
in the first half of the last century, and
perhaps the whole of the latter half also,
was very primitive. I do not suppose the
case is unique; I daresay many other
similar cases could be found, but we must
regard their proceedings as very primitive
indeed. The town, or village as they
called it then, had no revenue—no property.
The inhabitants were feuars or tenants of
feuars of the baron—that is, the landed
proprietor, the owner of the barony of
Greenock. They do not seem to have had
any sources of revenue whatever at that
time, and such money as they needed was
collected by what I must regard as volun-
tary subscription — simply subscription.
They did it in an odd enough way, by

VOL. XXIX.

imposing a voluntary tax upon themselves.
A tax which at first at least I think was
pretty consistently persevered in, was
imposed upon malt. It was a voluntar
tax upon malt, whereby they collected suc
money as they required for any purpose
which they had in view. It does not seem
to have occurred at first to the superior or
baron, Sir John Schaw, that his consent to
the inhabitants and feuars voluntarily
taxing their own malt was needed, but this
seems to have been suggested to him by
somebody. It involved the preparation of
a deed at least, and latterly he consented to
their voluntarily assessing themselves by
taxing their own malt. I suppose the view
on which it was suggested to him that his
consent was necessary was, that if they
paid a tax upon their malt they would be so
much the less able to pay him feu-duty. I
do not know any other reason that could be
suggested. It does not seem to have
existedatallat first. Accordingly he gives
his consent, and authorises them to appoint
proper persons to administer the pro-
ceeds of the voluntary tax or subscrip-
tion, as I should call it. The first deed
we have as containing anything about
it is in 1741, but the produce of that
tax or subscription with which we
are interested, amounting to the sum
of £1000, existed at that date. They had
voluntarily assessed themselves by a tax
on malt, and had put the result, £1000, in
the hands of persons appointed by them-
selves in 1741. By his deed—a charter, it
is called—of 30th January 1741 Sir John
Schaw says — ¢ Considering that for the
better government and management of the
public funds allenarly that has arisen or
may arise from any assessment laid on by
the inhabitants of the said burgh with my
consent on themselves upon all malt
grounded at the milns of westward Green-
ock, it seems just, necessary, and expedient
that a certain number of proper persons
with necessary power should be appointed
for the management and administration of
the said funds,” and so on. He authorises
the feuars to appoint nine persons to
manage the lproduce of such voluntary
assessment., They are to be managers and
administrators of the whole public funds
belonging to the burgh, ‘or which shall
hereafter pertain and belong to the same,
either arising from the above specified
voluntary assessment with my consent on
malt or any other voluntary assessment
that shall be consented to by me,” and the
expression‘‘voluntary assessment” recurs
repeatedly through the deed.

Now, the first we know about it is, that
in February 1741—they had been appointed
before, plainly—these managers were in
possession of £1000 as the produce of
a voluntary assessment upon malt. We
know that, because in February 1741
those persons who were in possession
of the money invested it, and invested it
upon a deed which specifies a trust very dis-
tinctly. They lent the money, the produce
of this voluntary assessment, to Sir John
Schaw himself, and took from him a herit-
able bond dated 7th February 1741. We

NO, XXXIIT,
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have not got that bond here, but we have
the instrument of sasine proceeding upon
it in the print of documents. The notary
who gave sasine is said to compear ‘““having
and in his hands holding one heritable bond,
dated at Sauchie Lodge, the seventh day
of February current, made, granted, and
subscribed by Sir John Schaw of Greenock,
in favour of the persons before named ”—
that is, those nine persons who had the
produce of the voluntary tax for them-
selves—a bond to and in favour of those
persons ‘‘for themselves and in trust in
manner underwritten, whereby the said
Sir John Schaw grants him at the term of
Candlemas last to have borrowed and re-
ceived from the said persons, all feuars and
sub-feuars in Greenock, and who have had
the management of the funds arising from
a certain duty on malt, voluntarily imposed
by them and the other feuars and inhabit-
ants of the town of Greenock, with the
said Sir-John Schaw’s consent, or them-
selves for themselves, and in the name of
the whole feuars and householders of the
burgh of barony of Greenock, all and haill
the sum of one thousand pounds sterlin
money,” which sum he bound and oblige
himself to pay to those persons. Now,
look at the words—they seem to me to be
very important—[His Lordship read part
of the instrument, given supral—and so
on; and he comes under an obligation to
give them a yearly annual rent of £50 in
return, and he conveys certain lands in
security to these nine persons—[His Lord-
ship read as above]l. Now, I pause here
only to ask, is it doubtful that this is a
trust, and nothing else, and that those nine
persons were trustees, and that this fund
of £1000 was so invested, and the purposes
of it declared in the deed of investment? I
cannot think that doubtful for a moment,
indeed it does not admit of doubt. This
was in February 1741. Now, it seems that
they were then, and had from the month
of June preceding been in course of collect-
ing a further sum by a similar voluntary
assessment upon malt. I shall allude to
that by and by, when I come to notice, as
I proceed to do, the decree of disjunction
and erection which is dated in the month
of July 1741, and which is the deed more
immediately in question.

Now, who were the pursuers of that
process for a decree of disjunction
and erection? The trustees under the
deed from which 1 have just read
were the pursuers of that process. They
come forward and they state to the
Court or the Teind Commission that the in-
habitants of Greenock desire to have this

arish erected, and it is narrated [as above).

he first and most prominent deed men-
tioned here is the deed of trust investment
which I have just read, and the other is
what I referred to already as the arrange-
ment which had been come to, and was in
process of being carried out, of a further
tax upon malt, the produce of which was
to be applied in a certain way. Accord-
ingly, the narrative of this decree proceeds,
that the case being called, the parties came
before the Court, and * for instructing the

points and articles of the libel, produced in
presence of the said Lords a consent by
the whole heritors of the parish of Green-
ock to the disjunction and new erection
libelled,” and, what is most important, they

roduced—*‘ Item, heritable bond by said

ir John Schaw of Greenock, Baronet, to
the said managers of the funds of the town
of Greenock for the principal sum of one
thousand (Founds sterling with interest
from Candlemas last,” to be applied to-
wards making up a stipend to the minister
of the new erected church, dated 7th
February 1841.” It is not doubtful, there-
fore, in my opinion, that the pursuers of
this process put forward as the most
prominent part of their title this trust-
deed under which they acted as trustees
of the fund of £1000, and put forward most
distinctly that the beneficiary in the trust
was the benefice of the new erected parish,
and no other beneficiaries—not the town of
Greenock, not the municipality of Green-
ock, but the benefice of the parish, the
erection of which they were praying for.
That was the only beneficiary in the trust.
The deed, I repeat, does not admit of
dispute with respect to that. Then they
produced the instrument of sasine follow-
ing upon the bond, from which instrument
I have already read. Then—*Item, princi-

al contract betwixt the said Sir John

chaw and the feuars and inhabitants of
the burgh of Greenock, whereby the said
feuars and inhabitants do voluntarily assess
themselves in a certain duty on malt for
fifteen years to come for the purposes of
the said new erection, dated the 20th and
29th June last by past.” Now, that is June
1740, and they were in course of collecting
the second and the only other fund nar-
rated to have been provided for the erection
at that time. We have not got a very
satisfactory account of what was the result
of this new voluntary tax upon malt. I
rather infer that it was not very successful,
for the church of this benefice which was
erectéd in 1741 was not built for sixteen
years according to one of the parties, the
pursuer here, and not for twenty years
according to the other. They required
this sixteen or twenty years—it does not
signify which —in order to get money
sufficient to build the church. This volun-
tary tax upon malt which began in June
1740, I rather infer, was not successful from
the fact that after the lapse of about ten
years they had to get an Act of Parliament
to impose a compulsory tax upon malt, one
of the purposes being to erect this church.
Now, how much was recovered under the
statute by the tax upon malt which was to
endure for thirty dyem-s from 17517 What
was recovered under that we do not know.
There were a great many purposes to which
it might be applied, and the nearest ap-
proach to information which we have on
the subject is in the answers for the respon-
dent to the minute of the reclaimers. In
the answers they say that the church—that
is to say, this church—was built in 1757,
that is sixteen years after the decree of
erection. They say— “It cost £2388,
17s. 83d., of which £1058, 5s. 9d. was de-
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frayed by subscription and the remainder
paid by the Corporation.” The remainder
paid by the Corporation—I suppose out of
the voluntary tax — would therefore be
£1330. It is not suggested—there is not
a hint of it—that any other funds than this
source existed. There were no other funds
set forth in the decree or set forth by the
pursuers in the action than those I have
mentioned. The trust money was invested
upon a very proper deed of trust expressing
very distinctly and minutely the purposes
of the trust for a thousand pounds, and the
intention which was in course of being
carried out of getting further sums by an
assessment upon malt, which resulted as I
have stated. I can find nothing else, and I
do not, find anything in the dee sugﬁesting
that the pursuers—those nine individuals—
had power to undertake any obligation
beyond those funds, or did undertake any
obfigation beyond those funds, or that they
had any power or authority, or represented
that they had any power or authority to
undertake an obligation of debt beyond
those funds and make the burgh of barony
of Greenock liable as debtors without any
limit as to funds or with reference to any-
thing except those trust funds to which 1
have referred. I find nothing in it to
suggest that idea. They undertake to pay
the minister and to pay for communion
elements ‘‘not less than” a thousand merks,
and that was, we are told, £57, 1s. 3d.
They had an annual rent of £50, and with
regard to the £7, 1s. 3d., unless the second
effort to rdaise more money by subscription
was successful they had nothing to meet it
except the seat rents; but it would be a
very unsuccessful church, built at an ex-
pense of between £2000 and £3000, if the
seat-rents would not supply the £7. And
is it not manifest to everyone—I confess it
is very manifest to me—that that specifica-
tion of the thousand merks had reference
to the income from this trust money of
£1000°?

Now, when the erection was made had
that any effect upon this trust? It was
a trust which was created for the bene-
fice of the parish, which was erected in
1741, Now, just suppose that the trust
money had been re-invested, the trustees
holding the fund ought in pursuance of the
trust-deed, when the benefice was created
and aministerappointed, to havetransferred
the trust to him as trustee. The heritable
bond of 1741 specifies that very distinctly
—I refer to the instrument of sasine. The
trust is to be transferred to the minister
for the time being, and to pass from one to
another with very anxious checks upon
their administration, for they are not en-
titled to interfere with the existing invest-
ment or any future investment without the
consent of the Procurator of the Church,
and,"I think, the Lord Advocate and also
the Lord President of the Court of Session.
It is a check put upon the administration
of this trust money of which the benefice
was the beneficiary., Now, suppose the
trust funds had been invested in such a
way as to produce more than a thousand
merks.. I had myself at a very early period

of my professional life a case which came
before the Court upon an_application for
a scheme in connection with a charity fund
—not for endowing a benefice, but for
Bromoting education, the sum involved

eing exactly £1000, which is the same
amount as here, The pious donor was a
Dr Hutton, who had been a doctor of
Queen Anne, but in the beginning of last
century he left £1000 to trustees in Gallo-
way, in the parish of Carlaverock, for the
promotion of education and other pious
purposes there. That was invested by the
trustees early in the eentury, so that when
the case was brought before this Court
about 1842 or 1843 it was yielding an in-
come of over £1000 a-year. [t wasinvested
in the purchase of a barony in the parish
in Galloway., The sum which was actually
invested was rather under £1000, because
expenses had to be deducted from the
legacy of £1000, but it was invested so as
to yield an income in excess of the original
capital in the first half of the present een-
tury, and I think it must now be yielding
over £1500 a-year. That must all go to the
beneficiaries of the trust; and if this had
been similarly disposed of to profit, is it
doubtful that the benefice would have
been the beneficiary? Or can it be said
that it was just a case of simple debt, not
a trust administration at all, and that they
must have, not necessarily a thousand
merks or 950 merks of stipend, but alegally
competent stipend without reference to
the produce of the trust-estate? I cannot
assent to that; it is not sound. On the
other hand, as has happened and is not
unlikely to happen again, the trust funds
are invested so that the return is dimin-
ished, would they not equally suffer in
that case as they would have gained in the
other, for the same reasons—that they are
the beneficiaries in the trust? Now that
is the meaning which I attach to this
decree., Suppose the trust had been trans-
ferred to the minister, as the trust-deed
requires that it should. It was not so
transferred. I do not know how this was
ne%lected both by the original trustees
and by the minister of the parish and his
successors; I cannot account for it, and
there is no explanation given. It was a
neglect to carry out the terms of the trust-
deed. But suppose the trust had been
transferred to the minister, would there
have been a debt upon the prior trustees
for anything, or would he not have been
entitled to every farthing that was drawn
—the fruit of the trust? If there had been
any money collected by the second attempt
beginning in June 1740, that must have
gone to the same trust; it was for the
same purpose, and it is so expressed in the
narrative of the decree—in trust for the
benefice—but it produced nothing., I am
assuming it produced nothing, and that
when the Act of Parliament was passed
ten years later they made no more money
out of it or applicable to this purpose than
was applied to this purpose, in building
the church.

Now, what is the position of the Magis-
trates and Council at the present time?
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The trust-estate which I have referred to

was brought to rather a sad end a long

time ago, as I shall notice; but suppose it
had continued, either upon the investment

which was made in 1740 or upon another
investment which was substituted, what :

would have been the position of the Magis-
trates and Council of Greenock now?

‘Would they not just have come in place of |

the original trustees? There is no other
locus standi for them in this case. They
came as trustees in room and in place of
the original trustees, in trust not for the

town and burgh of Greenock, but for this |

benefice and nothing else.

There is noth- |

ing new in this; it is the most familiar :

thing in the world that the magistrates |

and council of a burgh may be trustees for

any limited purpose you like, They might .
be trustees for erecting a monument to

the memory of Sir Walter Scott.
whether the Magistrates and Council of

I forget

Edinburgh were trustees of his monument
in Princes Street; but they might be trus-

tees for a public reading-room or for any

place of public recreation or instruction, !
or any limited purpose you like which :
they choose to accept. Generally speaking,

the magistrates and council of a burg
would decline to accept the trust except for

some purpose in which some part at least :
of the community of the burgh was inte- .

rested. But they would have been trustees

for this benefice and for nothing else if that :
trust had continued, and I know of no other .
position which they occupy now. We are |

told that in 176l—that is, exactly twenty

years after this trust investinent was made
“~the trust money was simply uplifted by :
It is said it was !

the trustees and spent.
spent in paying off some debts of the town

of Greenock. Well, nobody will doubt that .

that was a most unwarrantable proceeding,

and those who were guilty of it—the trus- '

tees who violated their trust and their

estates—should be responsible for the mis- -

appropriation or misapplication, which is
the same thing, of the trust funds with

which they were charged for a particular
purpose, but as it happened a century and |

a quarter ago the money has hopelessly
disappeared; there is no possibility of re-
covering it.

How shall the town of Greenock of the
present day be in the least degree re-
sponsible for the breach of trust by the
nine individuals, or any number you please,
in the year1761? Iam afraid thatin many,
if not in most burghs in Scotland there has
been great misappropriation of trust pro-
perty—property in the hands of the magis-
trates and council in trust for any purpose
you like to name which is a lawful purpose.
if you read the history of Edinburgh, you
will find very grave grounds for the con-
clusion that a great amount of trust pro-
perty in the hands of the Magistrates and
Council—and they cannot have it otherwise
than in trust—was most scandalously mis-
applied—lent or conveyed away, really with-
out any consideration at all, to the effect of
diminishing public ground, and making it
the property of private individuals; but
there is no remedy for that now, There

might have been a remedy against those
who were guilty of it, but when the thing
has been accomplished a century and a
quarter ago, there is no such remedy now.
This trust-estate of £1000 disappeared in
1761. There was nothing except the seat-
rents, and looking with all anxiety I
cannot find any trust-estate whatever in
the hands of these trustees who are now
before us—and we have none but trustees
before us—except seat-rents. I think they
are bound to apply the seat-rents in accord-
ance with the trust, and that you find the
purposes of the trust in this deed of erec-
tion. They are always referred to as trus-
tees. See how the right to let seats and to
draw rents is given to them. The declara-
tion of the decree is—[as above]. So the
right to exact rents is by the decree given
to the managers of the fund for building
and endowing the church and the feuars
and elders of the new parish. These are
the people who are to collect seat-rents. It
is not the Magistrates and Town Council
of Greenock as the Magistrates and Town
Council of Greenock, but as trustees coming
in place of the original trustees as the
managers of the fund for building and
endowing the church, and it is in that
capacity—and in that capacity alone—that
the right is given to them to impose the
seat-rents and to exact them, and they
came into their hands as funds for the
church. I can find no funds of the trust
available except the seat-rents. Fora great
many years back at all events those seat-
rents have been sufficient to uphold the
church in a state of repair and to pay the
church officers, and to atford the minister
a stipend of between £200 and £300 a-year.
That is a pretty good fund. It is a trust
fund in the hands of these trustees for the
benefice, and they are able to keep up the
benefice with it. But then it is said—*‘ Oh,
but here is no trust or trust administration
at all; we have nothing to do with the
trust; it is an action for debt: there is
simply a debt imposed upon the town
of Greenock which is to be recovered
without the least reference to the trust
or trust funds.” I cannot agree in that.
I cannot see any indication of it in the
decree.

And now that is sufficient for the dis-
posal of this case—sufficient for sustain-
ing the defences and assoilzieing the de-
fenders from the conclusions of the action.
The minister has been in receipt, I suppose,
of all that which the trust funds in the
hands of these trustees can afford, or if he
has not—if he thinks that the trustees
have misapplied the trust funds and not
given him the whole of these to which
he is entitled—he has an action against
them as trustees, but just as trustees.
It is the very opposite of what the Lord
Ordinary says it is; it is an action for trust
administration, and it may be very greatly
to his advantage. I do not know whether
this is a popular preacher or not, but a popu-
lar preacher may fill the church and crowd
the church, and may get a great amount of
seat-rents, though I think these seat-rents
would be trust funds for the benefice in
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the hands, as the decree expresses it, of
the managers of the fund for creating and
endowing the church, and it may be enor-
mously to the advantage of the minister,
or the advantage of his successor, to have
an action against those managers who
have the seat-rents to administer them as
trust funds according to the direction of
the trust-deed. But we have nothing to
do with that. It is an obligation for a
legal and competent stipend. If there had
been no trust here, and no trust funds here,
but an obligation to provide and pay a
stipend—a legal competent stipend ‘‘not
under” 1000 merks—I should be clearly of
opinion that a 1000 merks was the limit of
the obligation. I quite agree with Lord
Trayner that there is no distinction be-
tween the minister and anybody else.
‘We have nothing to do with augmenta-
tion, or with what is a more statutory and
unique proceeding, with nothing analogous
to it or in the least degree resembling it
in this or any other country. The statutory
Commissioners are allocating stipend out
of teinds from time to time. 1 agree,
therefore, that there is no distinction with
regard to an obligation of the kind I am
now imagining between a minister and
anybody else; and I repeat that I am very
clearly of opinion that if an obligation 1is
come under to pay a miunister of the Estab-
lished Church, or of a dissenting Presby-
terian Church, or a bishop or an incumbent
of an Episcopal Church, a legal and com-
petent stipend or income of ‘‘not less
than ” £50, that is the measure of the legal
obligation, and that with the exception
of the case Cesar, in which Lord Wood’s
opinion is quoted—and it is only the
opinion of a single Judge—there is no
case in which such a thing is even sug-

ested. [ do not think his opinion would

ave extended to anybody but a mini-
ster, and I cannot help feeling that his
views, from which I entirely dissent,
are influenced, as I think the .Lord Ordi-
nary’s are — indeed, he says it —by the
analogy of augmentations in the Court of
Teinds. .

Take the case of aliment, Suppose
anybody came under an obligation to
furnish” a legal and competent aliment
to a person of not less than £50, could
the Court increase it? Or would it
depend on whether the person was the
son or daughter of a Duke or of a mil-
lionaire? Would that have to be inquired
into? Is anybody acguainted with an
statute or rule of common law whic
will inform this Court what is a legal and
competent aliment to anybody you choose
to instance? What is a legal and com-
petent stipend to a minister of the Church
of England? There is no statute which
defines it—no rule of common law which
defines it; there is the most infinite variety
in stipends. In England £50 is rather a
large stipend. There are a great many
stipends much under that, and on the Con-
tinent a great many do not exceed one-half
of it. But what is the measure of a legal
and competent stipend ? Is not that really
just general loose language? Is £250 legal

and competent, or is £1000 illegal and in-
competent? A suggestion was made that
the Court could determine it, but we can
only determine according to the statute and
common law of theland. Thereisnostatute
or any law of the land applicable to such
a matter. A father—let him be a million-
aire—is bound to aliment his children. It
is not in the power of the Court to fix from
time to time, according to changing circum-
stances, the amount of aliment. The rule
is simply this, that he must keep them
from being public charges,—that is to say,
he must keep them off the poor’s fund.
There is no other way ; and if you wish to
get an obligation for aliment, or stipend, or
salary, you must have the sum specified,
and if it is specified, and we think that it is
to be not less than so-and-so, then that is
the amount of the legal obligation, and I
am not in the least prepared to atfirm—
taking the case of aliment as an illustration
—that if a man came under an obligation
to give a legal and competent aliment to A,
B, or C of not less than £50 a-year, by the
Iaw of Scotland that might be increased or
reduced. It issaid there wasnoaugmenta-
tion here, and that it might not only be in-
creased but diminished according to chang-
ing circumstances. I am not prepared to
affirm that the law of Scotland is in accord-
ance with any such proposition, or that
decree could be given for more than the
sum s?eciﬁed as the least that he was bound
for. think tlhat lanlguage is lllot %hel}an-

uage, properly speaking, of legal oblig-
gtion, and in(f,ee({) such a decrege as th%s
decree of erection is not a proper instru-
ment of obligation at all. It is mere fami-
liar language, and means only that we will
give you more if we conveniently can if
the administration of the funds in our
charge will afford it. If a Dissenting con-
gregation entered into an arrangement
with their minister to give him a stipend
of not less than £200 a-year, I have no idea
that he could come to this Court as upon a
maftter of debt, and say—*‘I wish thisraised,
for it must be a suitable stipend according
to changing circumstances, and I am en-
titled to the judgment of the Lord Ordinary,
of the Inner House, and of the House of
Lords upon that.” It issaid that the Court
might refuse. I really think they would.
They not only might do it, but they must
do it. The Court can have no will in the
matter. If it is a legal debt the Court
must consider it in the best way they can,
and decideit. The Court can never exercise
its option, and if it is not a matter of legal
obligation they are not entitled to consider
it. How should we judge of it? Are we to
take the evidence or advice of men of skill ?
Of what are we to allow evidence? Arewe
to consider what is an average stipend?
I entirely dissent from such a view. Re-
viewing and re-considering my opinion, in
reference to the fact that I am, as I have
expressed it, in such a hopeless minority
which renders it likely that there is some
error pervading my views, I must adhere
to them, and conclude by saying that I do
adhere to them. I apologise for having
detained the Court at so great length, but
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it was incumbent on me to explain my
views as fully and as clearly as I could.

Lorbp RUTHERFURD CLARK—I agree with
the opinion expressed by Lord Trayner.

The Court adhered

Counsel for the Pursuer and Respon-
dent — Sol.-Gen. Graham Murray, Q.C.—
M‘Kechnie — M‘Lennan. Agents — Miller
& Murray, S.8.C.

Counsel for the Defenders and Re-
claimers — D.-F. Balfour, Q.C. — Sym.
Agents—Cumming & Duff, S.8.C.

Friday, March 4.
DIVISION.
[Lord Stormonth Darling,
Ordinary.

THE LIQUIDATORS OF THE EDIN-
BURGH EMPLOYERS AND GENE-
RAL ASSURANCE COMPANY,
LIMITED v». GRIFFITHS AND
OTHERS.

Company — Misrepresentation — Winding-

wp—Contributory.
The directors of a company formed

FIRST

in 1887 issued a prospectus in December |

1890, which contained material misre-
presentations as to the state of the
company’s affairs. After a number of
new shares had been taken up on the
faith of this prospectus, the directors, on
12th May 1891, issued a circular to_a.ll
the new shareholders acknowledging
the misleading character of .the pro-
spectus, and intimating that they pro-
posed to present to the Court a petition
for authority to rectify the register by
deleting therefrom the names of the
new shareholders. Two. of the new
shareholders, W. and D., wrote in reply
to this circular on 14th and 20th May
respectively, expressing their desire to
have their names removed from the
_register, and approving of the course
which the directors proposed to take.
On 18th May the directors issued a
notice of an extraordinary general
meeting, to be held on 26th May, for
the purpose of passing resolutions con-
firming a provisional agreement for the
transference of the company’s business
to another company, and for the volun-
tary winding-up of the company. On
20th May the directors presented &
petition for removal of the new share-
holders’ names from the register. The
petition was intimated to each of the
new shareholders and no answers were
lodged, but before the inducie had ex-
ired a petition was presented on 26th
ay to Fla,ve the company wound up by
the Court, and under this petition an
order was subsequently pronounced for
‘the judicial winding-up of the company.
In a note by the liquidators for settle-

ment of the list of contributories, the
Court held (1) that the company not
having been publicly declared insolvent;
the directors were acting within their
: R{owers in issuing the circular of 12th
ay and presenting the petition of
20th May, and that it was irrelevant
for the liquidators to aver that the
directors had acted in the knowledge
that the company was insolvent at the
date the circular was issued, and in
order fraudulently to avoid the personal
liability which they had incurred; (2)
that W. and D. were entitled to have
their names removed from the list of
contributories in respect that before
the petition for winding-up was pre-
sented they had, by their acceptance of
the offer contained in the directors’ cir-
cular, taken steps to have their names
removed from the register; and (8) that
the names of all the other new share-
holders must be placed on the list of
contributories.

The Edinburgh Employers Liability and
General Assurance Company was incor-
gorated under the Companies Acts on 18th
ebruary 1887, its registered office being in
Edinburgh. The nominal capital of the
company was £150,000, divided into 150,000
shares of £1 each, of which 5s. per share
was paid up. Down to December 1890 only
27,063 of these shares were subscribed for.
In December 1890 the company issued a
prospectus offering a new issue of shares,
with the result that 6108 additional shares

| were taken up by 65 new shareholders at a

premium of 1s. 3d. per share in addition to
the 5s, paid up. On 12th May 1891 the
directors of the company issued the follow-
ing circular to the new shareholders (at the
same time sending a cogy of it to the old
shareholders) :—¢ Dear Sir,-~The. financial
year of this company expired on 28th Feb-
ruary last. The directors have since had a
thorough investigation made into the af-
tairs of the company, and they regret to
inform you that their investigation dis-
closes some startling results, When the
prospectus for the issue of new shares was
published in December last the directors,
proceeding upon the previous balance-sheet,
and the business which was subsequently
placed before them, were of opinion that
the company was in a satisfactory condi-
tion. The investigation, however, has
brought to light the fact that claims to a
large amount had been intimated to the
late manager before the balance-sheet for
1889-1890 was adjusted, and many of them
before the financial year expired, which he
omitted to disclose to the board or to the
auditor, and of which no account is taken
in that balance-sheet. The directors had
no means of knowing of these claims except
through the manager. The result is that
the directors are now satisfied that no profit
was earned for the previous year, and, on
the contrary, that the sum treated as a
Eremium reserve was more than exhausted

y claims actually intimated before the
balance-sheet was issued. As at 28th Feb-
ruary last, therefore, the paid-up capital of
the company has been practically lost,



