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does not cemplain of the interlocutor, and
it is therefore conclusively deterrhined
against him that he is bound severally as
as well as jointly with the other defenders
to erect the buildings required by the
superior. For this reason, as well as that
given by the Lord Ordinary, I think the
objection taken to the form of the judg-
ment is not well founded. .

The Lord Ordinary has dismissed certain
conclusions of the summons as unnecessary.
This may probably turn out in the result to
be quite right., But it seems to me to be
premature to throw out alternative conclu-
sions, which may possibly be made avail-
able to the pursuer if the defenders fail to
build. I express no opinion as to the com-
petency of these conclusions, But in the
meantime I am disposed to think that
that part of the interlocutor should be re-
called so as not to foreclose any question
which may be raised hereafter.

Lorp ADAM, Lorp M‘LAREN, and the
LorD PRESIDENT concurred.

The Court pronounced this interlocutor—

“ Recal said interlocutor (of 1st March
1895)in so far as it dismisses the fourth,
fifth, and sixth conclusions of the sum-
mons: Quoad ultra adhere to the inter-
locutor with this variation, that -the
rebuilding is to be commenced within
three months from the date of this
interlocutor: Find the defenders the
Callander and Trossachs Hydropathic
Company and the Eagle Property Com-
pany, Limited, conjunctly and seve-
rally liable in additional expenses since
the date of said interlocutor, . . . and de-
cern” &c.

Counsel for the Pursuer—H. Johnston—
J. Wilson. Agents—J. & J. Turnbull,
W.S.

Counsel for the Defenders the Callander
and Trossachs Company—Asher, Q.C.—W.
Campbell. Agents—Simpson & Marwick,
W.S. .

Counsel for the Defenders The Eagle
Company—Deas. Agent—Wm. C. Dud-
geon, W.S

Thursday, July 18.

SECOND DIVISION.

CAMPBELLS’ TRUSTEES v, HUD-
SON’S EXECUTOR.

Promissory-Note—Sexennial Prescription
— Proofby Writ—Resting-Owing—12 Geo.
III. c. 72, secs. 37 and 39.

In a question as to the liability of a
debtor in a promissory-note which had
prescribed, held (1) (diss. Lord Young)
that it was not necessary for the creditor
to prove that a debt had existed prior
to and independent of the promissory-
note; (2) (diss. Lord Young) that the
promissory-note, being in the hands of
the creditor, was available as an ad-

minicle of evidence to prove the exist-
ence of the debt; and (3) that receipts
granted by the creditor for interest on
the promissory-note paid by the debtor
after the period of prescription had
elapsed were constructively the writs
of the debtor.

A promissory-note for £800 granted
by three parties prescribed in 1881,
One of the co-obligants died in 1893,
and a Special Case was presented to
have it determined whether the debt
contained in the prescribed promissory-
note was resting-owing by the deceased
obligant’s executor. The evidence placed
before the Court consisted of (1) the

romissory-note, which had remained
in the creditor’s possession ; (2) a retired
promissory-note, granted by the de-
ceased obligant in September 1882 «“for
value received in interest,” which was
admitted to have been granted forinte-
rest due on the promissory-note for
£800; and (3) receipts by the creditor
for interest on the promissory-note for
£800, paid by the deceased obligant from
1883 down to the date of his death.

Held (diss. Lord Young)that the debt
was proved to be resting-owing by the
deceased’s executor, .

The Act 12 Geo. IIL. c. 72, section 37,
provides *“That no bill of exchange or
inland bill or promissory-note . . . shall
be of force or effectual to produce any
diligence or action in that part of Great
Britain called Scotland unless such dili-
gence shall be raised and executed or
action commenced thereon within the
space of six years after the terms at
which the sums in the said bills or notes
became exigible.” Section 39 enacts—
“Provided always . . . that it shall and
may be lawful and competent at any
time after the expiration of the said six
years in either of the cases before men-
tioned, to prove the debts contained in
the said bills and promissory-notes, and
that the same are resting and owing, by
the oaths or writs of the debtor.”

On 2nd June 1869, Mrs Gibb, George Gibb,
her son, and John Hudson, her brother,
jointly and severally, granted to John

arling’s trustees a promissory-notée for
£800 ‘for value received.” The said sum
of £800 was the total amount of sums
received by Mrs Gibb at various times from
John Darling or his trustees. In real
security, and for the more sure payment of
that sum, Mrs Gibb also executed a bond
and disposition in security of certain herit-
able subjects in Duns in favour of Mr
Darling’s trustees, dated 7th, and recorded
8th June 1869.

On 2nd June 1875, no part of the £800
having been repaid, the promissory-note
was renewed by said grantors the new
note being in the following terms :—
€6 £800. “ Dunse, 2nd June 1875.

““One day after date, we, jointly and
severally, promise to pay to Messrs Robert
Rae and James Wylie, the trustees of the
deeeased John Darling, formerly in Cock-
burn Mill, or their order, within the British
Linen Company’s Banking Office here, the
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sum of Eight hundred pounds sterling, for
value received. “IsABELLA GIBB.
“GEORGE GIBB.
¢ JouN HupsoN.”

In August 1875 Mr Darling’s trustees
made over the said promissory-note by
endorsement for full value to James Wylie
and others, the marriage-contract trustees
of Dr and Mrs Campbell, and also as-
signed to them the bond and disposition
in security. Mrs Gibb duly paid the stipu-
lated interest of 44 per cent. on said £800
uptil 1882, when her affairs became hope-
lessly embarrassed, and on 18th October
of that year she granted a trust-deed for
behoof of her creditors in favour.

On 20th April 1832 James Wylie, who
acted as factor to Dr and Mrs Campbell’s
marriage-contract trustees, wrote the fol-
lowing letter to Mr Hudson :—*‘I am sorry
to say that up till new Mrs Gibb has paid
me only £15 of the £35, 2s, 6d. due by her
for interest to Mrs Campbell’s trustees on
1st June 1881, If the loan is not to be
called up, the interest must be more punc-
tually paid, and as you are security for it,
I shall thank you to see after it. Mrs Gibb
promised the £20 in Feby. or March.”

On 19th May 1882 Mr Wylie wrote to Mr
Huadson—** [ beg to annex a copy of a letter
to Mrs Isabella Gibb calling up the bond
for £800 at Martinmas first. You are
aware that the trustees hold a promis-
sory-note by you, Mrs Gibb, and Mr
George Gibb, in further security of the
debt.” On 17th August 1882 Mr Wylie
again wrote to Mr Hudson—‘‘1 am under
the necessity of pressing you for the year’s
interest due at Whitsunday last, but am
willing to take your bill at three months
for it, say £36. Of course, if I recover the
interest as wcll as the principal from the
house when sold, I shall account to you for
what you pay.

On’ 1st September 1882 Mr Hudson
granted the following promissory-note for
the interest on the said £800 at 4} per
cent due as at 1lst June 1882, and which
Mrs Gibb had failed to pay:—*Three
mouths after date I promise to pay Mr
James Wylie, as factor for the marriage-
contract trustees of Dr and Mrs Campbell,
or his order, within the British Linen
Company’s Banking Office here, the sum of
Thirty-six pounds stg. for value received in
interest.”

On 17th Nevember 1882 Mr Hudson called
on Mr Wylie, and paid him the £36 con-
tained in the promissory-note of 1st Sep-
tember, receiving the following receipt
endorsed on the back of the note —

“ Dunse, 17th Nov. 1882.—Received the
amount of the within bill, say Thirty-six
pounds stg., from Mr John Hudson, the
same being in payment of the year’s inte-
rest to Whitsunday 1882 of Mrs Gibb’s Bond
to the Trustees of the Marriage Contract of
Dr and Mrs Campbell.

“James WYLIE,
¢ Factor for said Trustees,”

By arrangement with Mr Hudson, Mr
Whylie collected the rentsof thesaid heritable
subjeets in Duns falling due at Martinmas

1882 and Whitsunday 1883, These rents,
after paying public burdens, &c., were in-
sufficient by £10, 17s. 10d. to meet the
interest on the said sum of £800 falling due
at lst June 1883, and this deficiency Mr
Hudson paid when he called on the factor
on 25th June 1883, and he received a
receipt therefor. Mr Hudson thereafter
collected the rents of the foresaid heritable
subjects, made the necessary disbursements,
and paid the said interest as it fell due to
said factor, and received receipts therefor .
from him down to the term of Martinmas
1892 preceding his death, which eccurred on
2nd January 1893.

The following is a specimen of the form

of these receipts :—

“31-Year’s interest due Marts, 1886 on
Mrs Gibb’s bond and her and Mr
Hudson’s proy. note to the Mar-
riage-Contract Trustees of Dr and

Mrs Campbell, . . , £18 0 0
Less Income-tax, . 012 0
£17 8 0

¢ Duns, 23 Nov. 1886. —Received the above
Seventeen pounds 8/- stg, from Mr John
Hudson, Ashgrove.

J. W,
23 Nov.
1886.

In November 1893 Dr and Mrs Campbell’s
marriage-contract trustees sold the herit-
able subjects disponed by the bond by
public roup for £600.

After applying the free proceeds of the
sale in reduction of the sum contained in
said bond and promissory-note p, £800, there
remained a balance due thereon of £242, 10s.,
as at 11th November 1893, which had not
been paid,

Mrs Gibb had died on 16th December 1890,
and George Gibb was utterly impecunious.

No papers bearing on the said promissory-
note for £800, except the promissory-nete
for £36, the receipts for the interest on the
£800, and the letters from Mr Wylie above
mentioned, were found in the repositories
of Mr Hudson after his death,

In these circumstances a question arose
as to whether Mr Hudson’s executor-nomi-
nate was not liable to pay the said £242 to
Dr and Mrs Campbell’s marriage-contract
trustees out of Mr Hudson’s executry
estate.

For the decision of this question a special
case was presented by (1) Drand Mrs Camp-
bell’s marriage-contract trustees, and (2) Mr
Hudson’s executor-nominate. In the special
case the facts above stated were set forth.

The question of law was—Are the fore-
said promissory-note p. £38, receipts, and
letters found in the repositcries of the de-
ceased John Hudson, taken in conjunction
with the fact of the continuous possession
of the said promissory-note p. £800 by the
first parties,'sufficient to elide the sexennial
prescription of said promissory-note p. £800,
or to prove that the said balance of £242, 10s.
is resting-owing by the second party ?

Argued for the first Earties—Their con-
tinuous possession of the promissory-note

“JAMES WYLIE,
* Factor for said Trustees.”
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p. £800, and the payment of the interest by
Mr Hudson after the sexennium, as evid-
enced by the receipts, the premissory-note
p. £36, and the letters found in Mr Hud-
son’s repositories after his death, were suf-
ficient to elide the sexennial prescription,
and prove that the balance of £242, 10s. was
resting-owing by the second party. It was
not necessary to prove the constitution of
the debt, but only its subsistence, by the
oath or writ of the debtor. Prescription
did not destroy the bill; it only raised a
presumption in favour of payment which
could be redargued by the writ or oath of
the debtor—M*Neil v. Blair, January 31,
1823, 2 8. 174, January 21, 1825, 3 S, 319;
Laidlaw v. Hamillon, May 31, 1826, 4 S.
636; Christie v. Henderson and Murdoch,
June 19, 1833, 11 S. 744 ; Wilson v. Strang,
March 3, 1830, 8 S. 625; Wood v. Howden,
Pebruary 7, 1843, 5 D. 507 ; Boyd v. Fraser,
January 28, 1853, 15 D. 842; Drummond v.
Lees, January 10, 1880, 7 R. 452; Renny v.
Urquhart, January 25, 1880, 7 R. 1030.

Argued for the second party—The promis-
sory-note p. £800 prescribed on 6th June
1881, in virtue of 12 Geo. 11I. cap. 72, sec. 37,
and could not be founded on as a document
of debt. There was no writ of the deceased
John Hudson atter the sexennium admit-
ting the said debt of £800. As the constitu-
tion and resting-owing of the debt could
only be proved by the debtor’s writ, the
second party, as Mr Hudson’s executor, did
not owe the £242, 10s. to the first parties—
Blair v. Horn, June 17, 1859, 21 D. 1004;
Macpherson v. Williamson, March 20, 1865,
3 Macph. 727,

At advising—

LorD JUSTICE-CLERK—On 2nd June 1875
the late John Hudson along with Mrs
Isabella Gibb and George Gibb, her son,
granted a promissory-note for £800 to the
trustees of one John Darling. This note
was a renewal of a previous promissory-
note for the same sum which had been
signed in June 1869. The note of 1875 was
endorsed to the first parties for enerous
causes. :

The second promissory-note, being pay-
able one day after date, became prescribed
in June 1861, and no diligence or action has
been raised upon it before the expiry of the
years of prescription.

The first parties maintain that they now
prove the debtcontained in the promissory-
note by the writ of John Hudson, and
acknowledging that certain sums have been
paid to account, they demand payment of
the balance. Their case is that this is
proved by the writ of John Hudson. And
they maintain that, if it is so proved, it is of
no comsequence upon what footing Hud-
son signed the note, whether it was be-
tween him and Mrs Gibb as a cautioner only.
Hudson having, by signing the note, be-
come debtor for the amount to the holder
of the note, I think this proposition is
sound, and must be given effect to.

The first question is, can the holders of
the note competently prove the subsistence
and resting-owing of the debtby thedeceased
Mr Hudson’s writ? [ think they can. The
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statute states that after prescription the
creditor, if he is to recover the debt, must
prove the debt and the resting-owing—that
18, as expressed in the Act, ‘“the debt con-
tained in the said bill or promissory-note
by the writ or oath of the debtor.

The next question is, Does the evidence
made part of this case prove the debt to
be resting-owing ?

The written evidence upon which the
first parties found consists of one docu-
ment under the hand of the late Mr Hud-
son, and several documents not in his
handwriting but found in his repositories,
and which, it is maintained, both on prin-
ciple and authority, are to be held con-
structively his writ. The document under
his hand is a bill for £36 granted in Sep-
tember 1882, more than a year after the
year of prescription had expired. It bears
to be granted for value received in inter-
est, and there is a receipt upon it for the
amount, which bears that the amount was
interest due under Mrs Gibb’s bond, which
she had granted as greater security for the
£800. It is also judicially admitted by its
being stated as a fact in this case that
that bill was granted for interest due on
the £800 for which the promissory-note
was granted, and that Mr Hudson retired
the bill at maturity. Thus he is proved to
have paid interest after 1882 on the debt for
which the promissory-note was granted.
But further, there were numerous reeeipts
found in Mr Hudsen’s repositories which
are acknowledgments of interest due on
the debt of £800 for which the promissory-
note was granted extending from the year
1882 down to December 1892, Now, these
receipts are not, of course, Mr Hudson’s
writ, in_the sense of being granted by him
under his hand. But they were his vouchers
retained by him, and so retained were
practically the same thing as if they were
informal jottings or entries by him in books
instructing that he had made certain pay-
ments, which were of interest upon a debt
due. Such documents retained in the pos-
session of a party have been held to be con-
structively his writ in questions practi-
cally identical with that raised in this case,
‘When all this evidence is taken together
with the note itself which remains undis-
charged in the hands of the indorsees, I feel
bound to hold on the authorities that sub-
sistence of the debt is proved. The case
seems to me to be veryanalogous to that of
Wood v. Howden, 5 D. 507, the only differ-
ence being that in that case there was a
difficulty in connecting the documents
founded on with the prescribed bill. Here
there is no such difficulty, as that is practi-
cally an admitted fact in the case. In the
case of Wood a letter by the debtor acknow-
ledging that he owed a balance of interest,
and a receipt found in the debtor’s reposi-
tories for interest paid by him, were held
sufficient to instruct the subsistence of
the debt in the bill. Indeed, Lord Fuller-
ton was of opinion that each, separatim,
was sufficient. In this case there is a pro-
missory-note for unpaid interest corre-
sponding to the letter in Wood’s case, and
there are numerous receipts bearing to be

NO. XLV,
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for interest on this note found in the de-
ceased’s repositories, as one receipt was
found in Wood's case.

I would propose, therefore, that the Court
should answer the question as amended
according to the second alternative, which
will be done by leaving out the words *“ to
elide the sexennial prescription of said
promissory-note for £800,” and answering
the question in the affirmative.

LorD Youxe—The position of the parties
of the first part is this, that, having as as-
signees and holders of a bond and disposi-
tion in security for £800 sold the subject of
the security for less by £242, 10s, than the
amount of the bond (and interest), they de-
sire to recover this deficiency from the
second party as executor of Mr John Hud-
son, whose promissory-note for £800 (to the
same persons who are the grantees of the
bond) they hold.

The second party says that the promis-
sory-note is prescribed, which, it being
twenty years old, is of course conceded,
and that there is no writ of the deceased,
whose estate he is administering, sufficient
to prove the debt contained in it, and that
the same is resting-owing, which is disputed
by the first parties, who contend .that the
promissory-note for £800 in their posses-
sion, and another promissory-note for £36,
and certain receipts and letters found in
the repositories of the deceased, and ad-
mitted to be genuine, are sufficient to prove
the debt and that it is resting-owing.

The parties, in the view that they are
agreed on the facts, and in dispute only
upon the law applicable thereto, have pre-
sented this case under sec. 63 of the Court
of Session Act 1868,

I greatly doubt whether the parties can
be regarded as agreed on the facts, and in-
cline to think that they cannot. The ques-
tion as put in the case is whether or not
certain specified writings prove that a sum
of £800 is due by the one party te the other,
Legal considerations may enter into this
question, but only, I think, as they may
into many, and indeed most, questions of
fact. The admissibility of the writings is
not questioned, and certainly is not put to
us as a question. The question before us is

ut on the assumption of their admissibi-
Ety, and seems an ordinary jury .question
of fact upon evidence consisting of writ-
ings, the legal construction of none of them
being in controversy, any more than their
admissibility according to the law of evid-
ence. I have thus difficulty in holding that
the case is competent under the Act.

But supposing this difficulty to be over-
come somehow (although I do not see how
it can be), the question put to us is whether
certain specified writings ‘‘prove that
the said balance of £242, 10s. is resting-
owing by the second party.” The question
is inaccurately expressed, but I take it as
meaning this — Whether the writs prove
facts which show that the deceased Mr
Hudson had undertaken an obligation to
make good to the holders of Mrs Gibb’s
bond and disposition in security any defici-
ency in the price of the property when sold

under the bond to meet the amount of the
bond and arrears of interest. ‘The said
balance of £242, 10s,” referred to in the
guestion is, I assume, truly stated to be the

eficiency which actually occurred, and if
the writs referred to show that it was a
debt of the late Mr Hudson, the second
party, as his executor, is liable for it, and
otherwise not.

The legal question, which I believe the
parties desire our opinion upon, has relation
only to the meaning and import of the pro-
vision of sec. 39 of the Act 12 Geo. III. cap.
72, regarding the proof of the debts con-
tained in prescribed bills and promissory-
notes. Very conflicting views were pre-
gsented to us, and it is certainly desirable
that the true view should be ascertained
and affirmed, and any contrary or inconsis-
tent view negatived.

It was contended that the words which
occur in this clause-—‘‘the debts contained
in the said bills and promissory-notes”—
referred, with respect to promissory-notes
(and we need not here consider bills), to the
debts incurred by signing them, and had no
reference, or at least no necessary reference,
to any otherg—whether prior, contempor-
aneous, or subsequent—so that in any parti-
cular case the absence of any debt whatever,
except that which was incurred by signing
the note, was of nosignificance, such signing
being sufficient to constitute the debt “ con-
tained in " the note to be proved after pre-
scription “by the oath or writ of the
debtor.” It is manifest that this view
would, if accepted, render the prescription
of promissory-notes altogether nugatory,
for every subscribed promissory-note is the
writ of the subscriber, and being admitted
or proved to be genunine, necessarily proves
any debt which he incurred by the mere
fact of subscribing it; while, as to the rest-
ing-owing, the law presumes that a note in
the hands of the payee or indorsee is un-
paid, whether prescribed or not,.

I think the true meaning and import of
the clause in question is that the prescrip-
tion of a bill or note should not imply pay-
ment of the debt for which it was granted,
but only limit the mode of proving it. It is
trite law that the payment of a bill or note
implies Fayment (or rather perhaps is pay-
ment) of the debt for which it was granted,
and it is now statute as well as common
law that a bill or note in the hands of the
obligant thereon is presumed to be paid.
Now, this clause 39 of the Act, as I read it,
signifies that, as the prescription enacted by
sec. 37 is founded on the cousideration of
policy or expediency that the force of such
documents should be of limited endurance,
and not on any presumption of payment;
and that, as bills and notes are generally
granted for debts, these ought, in reason
and justice, to be admitted to proof after
the bills and notes given for them have lost
their virtue by toe long keeping. Nor is
the limitation of the proof to writ or oath
unreasonable on the face of it, having re-
gard to the time which the creditor has
allowed to elapse with so sharp an instru-
ment in his hand. Let me illustrate what I
mean by two simple cases—first, a promis-
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sory-note given to a money-lender for a
loan of money; and second, a promissory-
note, of like amount, given to a merchant
for the price of goods bought from him. I
do not imagine that anyone would think
that the debts contained in these notes
were the same, although of like amount, or
that after prescription the proof under sec,
39 of the Act would be the same in either
case, viz., that the note was genuine (i.e.,
not a forgery), and had not been paid. 1
should think it too clear to admit of dispute
that the debt—that is, the loan of money in
the one case, and goods purchased in the
other—must, to satisfy the Act, be proved
by the debtor’s oath or writ. Suppose thatin
either case action is brought after prescrip-
tion, it could not be on the note, which had
ceased to be ‘“of force or effectual to pro-
duce any diligence or action,” and must
therefore be on the debt owing on the con-
tract of loan in the one case, or the con-
tract of sale in the other. I may put a
third case—that of a promissorf'-note for a
gambling debt. Such note would no doubt
be worthless, except only in the hands of a
bona fide holder for value, and even in his
worthless after prescription, and when
proof of the debt is required from him,
But why is a promissory-note for a gamb-
ling debt worthless? The only, but quite
sufficient, reason is the illegal quality of
the debt contained in it. The law, indeed,
requires valuable consideration in every
case, although it is presumed in the case of
an onerous holder in due course, so long as
the note is unprescribed, for after prescrip-
tion the most onerous and bona fide holder
must prove the debt. Clauses 27 to 30 (and
especially sec. 28) of the Bills of Exchange
Act 1882 may be referred to on this subject.

Clauses 37 and 39 of the Prescription Act
(12 Geo. 111. cap. 72) taken together seem to
be quite inconsistent with the notion of
liability on a prescribed bill or note on
which action has not been commenced be-
fore prescription, There may, indeed, be
liability enforceable by action against the
acceptor or granter of such bill or note, but
not on the bill or note which is declared to
be no longer *‘of foree or effectual to pro-
duce any diligence or action.” Liability on
an instrument, enforceable by action—but
by action not on the instrument which
creates it, and on which it stands—is, to
me, at least, incomprehensible. =~

1 therefore reject the view of liability on
the prescribed note, provided omly 1t is
proved that the note is genuine (i.e., not a
forgery) and has not been paid, and accept
the view that by prescription liability on
the note is extingunished, but with the im-
portant gualification that this extinction of
the note should not involve the extinction
of the debt for which it was granted, if
such debt and that it is resting-owing, be
proved by the oath or writ of the debtor.

These observations express, and I hope
sufficiently explain, my opinion on the only
question of law involved in the case. Isay
“jpvolved,” for no question of law is dis-
tinctly stated. The question as put is
whether certain specified writings are suffi.
cient “to prove that the said balance of

£242, 10s. is resting-owing by the second
partf’.” This question has no reference to
the legal construction of any of the writ-
ings, but only to the sufficiency of all of
them taken together ‘‘to prove” some
facts, not specified or indicated, leading to
the legal conclusion that a sum of £242,
10s, is resting-owing by one party to ano-
ther. What are these facts? They can
hardly be merely these—1st, that Mr Hud-
son’s signature on the note is genunine; and
2nd, that the note is unpaid—for these have
never, as [ understand, been disputed, and
the writings have no bearing on either of
them. The sum specified in the question is
the deficiency of the price realised by the
sale of Mrs Gibb’s property under her bond
te meet the loan of £800, for which it was
granted. Now, what is the fact alleged to
be proved by the writings referred to upon
which Mr Hudson’s executor is debtor for
that deficiency ? If he was joint-borrower
with his sister, and bound himself as such
to the lender, he (and after his death his
executor) would no doubt be bound for any
unpaid balance of the loan. The idea that
the writings referred to in the case prove
that this is true in fact, and that the legal
consequence is thus the same as if he had
been a joint obligant with his sister on the
bond, seems to me to be so extravagant on
the statement of it that I will not dwell
upon it. It is a more plausible view that
he agreed to become, and did become, cau-
tioner or surety for the loan to his sister,
That this was his true position seems
clearly enough to have been the opinion of
Mr Wylie, one of the first parties, and who
acted for the others—see his letters of 20th
April, 19th May, and 17th August 1882,
But I think it certain and clear that Mr
Hudson’s position from the first was that
he was a mere accommodation party who
signed the promissory-note without receiv-
ing value therefor, and therefore, that al-
though absolutely liable upon it for six
years—that is, so long as it retained its
virtue—there was, so far as he was con-
cerned, no debt behind to be proved by his
oath or writ. Had there been writing to
show that he became cautioner or surety
for the loan (and under the Mercantile Law
Amendment Act 1856, sec. 6, only a writing
subseribed by Hudson would avail), the
septennial prescription of the Act 1695, cap.
5, would apply. But there is certainly no
such writing, and so this view of suretyship
is, even without the Act 1695, as untenable
as that of joint-borrower.

Therefore, assuming the competency of
the case, I am of opinion that the question
put ought to be answered in the negative.

LorD RUTHERFURD CLARK concurred in
the opinion of Lord Trayner.

LorDp TRAYNER—The late John Hudson
(whose executor is the second party to this
case) on 2nd June 1875 granted a promis-
sory-note for £800 along with Mrs Gibb and
George Gibb to the trustees of the late
Mr Darling. The first parties to the case
are now the indorsees and onerous holders
of that promissory-note. That promissory-
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note was payable one day after date, and
therefore fell due on ‘the 6th of June 1875.
It accordingly prescribed on 8th June 1881,
six years after maturity. The question put
to us in this case is two-fold, viz., first,
whether the writs produced and referred
to are suffieient to elide the prescription
or second, whether they are sufficient to
prove that the debt contained in the bill
{or rather a balance of that debt, for part
has been received by the first parties out of
another security) is still resting-owing. On
the first part of the question there can be
no doubt, By the Act12 Geo. III c. 72, it
is provided that no bill of exchange or
promissory-note shall be of force or effec-
tual te produce any diligence or action in
Scoblamf unless such diligence is raised and
executed’ or action commenced thereon
within six years from its maturity. Nothing
can avoid or elide the statutory prescrip-
tion except that which the statute itself
provides, namely, action or diligence com-
menced or done upon the promissory-note
within the six years, No such action or
diligence proceeded upon the promissory-
note in question, and therefore it is pre-
scribed. Nothing can be done by the debtor
or creditor after the six years have ex-
pired, which will give the bill force or
effect as a ground of action or diligence.
But the same statute provides that after
the expiry of the six years it shall be law-
ful and competent to prove the debt con-
tained in the bill, and that the same is
resting-owing by the oath or writ of the
debtor., The real question before us is,
whether the debt and the resting-owing of
the debt contained in the promissory-note
have been established by the writ of the
debtor, his oath not now being available.
In considering thisquestion I do not regard
it as of any moment whether the promis-
sory-note in question was granted as an
additional security of an already existing
bend by Mrs Gibb, or whether Mrs Gibb’s
bond was granted as an additional security
for the promissory-note. In either case the
signing of the promissory-note by Mr-Hud-
son made him debtor, and put him under
obligation to pay the holder thereof the
amount therein contained. Nor does it
affect the case, in my opinion, that asin a
question between Mr Hudson and Mrs
Gibb, the former was only a cautioner for
the latter, because in a question with the
holder of the promissory-note, Mr Hudsoen
was undoubtedly a co-obligant with Mrs
Gibb, and full debtor to the payee or holder
of the promissory-note. Well, then, what
have the first parties to prove in order to
establish their claim against Mr Hudson’s
executor? They have to prove the debt
and its resting-owing. What debt? The
statute answers this question. It is the
debt ‘“‘contained in the said bill.” The bill
as a warrant for action or diligenee is at an
end by the force of the statutory provision,
but the debt remains, But for the pre-
scription the production of the bill would
have proved the debt, but now that the bill
is prescribed the debt and its resting-owing
must be proved otherwise than by the mere
production of the bill. But it is not neces-

sary to prove that a debt had existed before
the granting of the bill, and independently
of it, If it were necessary to do so, it could
be done in this case, for it is admitted (and
a judicial admission is the best proof, for it
renders all other proof unnecessary) that
the promissory - note in question was
granted in renewal and extinction of an-
other and previous promissory-note for the
same amount by the same debtors or obli-
gants to the same creditor. But, as I have
said, I do not think it at all necessary to
prove the existence of a debt prior to and
independent of the promissory-note in ques-
tion. The debt * contained in the said bill”
must, however, be proved by the writ or
oath of the debtor, and here by the writ as
the oath is not available. Now, I venture
to say, and without any hesitation, that
that has been done. In the first place, the
promissory-note is still in the hands of the
creditor, and it is still available as an ad-
minicle of evidence It was stated by Lord
Gillies in the case of Christie that after the
expiry of the sexennium there is a pre-
sumption that the bill has been paid. There
is no such presumption authorised by the
Act of Geo, IIl,, and the whole effect of the
prescription of a bill is there provided.
But assuming that such a presumption
exists, it is merely a presumption which
may be redargued, and the first step to-
wards redarguing it is that the bill or pro-
missory-note is still, thatis, after the sexen-
nium held by the creditor, and not
by the debtor, who presumably would
have got up the bill on payment jif
he had paid it. But the next ‘item of evi-
dence is the bill for £36 granted by Mr
Hudson to the first parties, which is dated
1st September 1882—that is, about fifteen
months after the promissory-note in ques-
tion had prescribed. That bill was granted
by Mr Hudson, as the statement in the case
bears (art. 5) ““for the interest on the said
£800 at 4} per cent. due as at 1st June 1882,”
and was retired by him before maturity.
There can be no doubt therefore that this
bill (undoubtedly Mr Hudson’s writ), and
the judicial admission concerning it, prove
that after the period of prescription Mr
Hudson paid interest on the debt *con-
tained in the said” promissory-note, and
payment of interest on a prescribed bill or
debt after the period of prescription has
run has frequently been sustained as proof
of the existence of the debt and its resting-
owing. Inadditionto this—but to be taken
and considered in the light of it—we have
produced from Mr Hudson’s repositories a
number of receipts, extending over the
Eeriod from June 1883 until Deecember 1892,

y the factor of the first parties to Mr Hud-
son, acknowledging the receipt from him of
the interest periodically due on the debt of
£800 for which the promissory-note was
granted. These receipts are not in Mr
Hudson’s handwriting, and are not his writ
in that sense, but they are his writ in
this sense, that they were received and
preserved by him as his own proper
vouchers. I have no difficulty in holding
these receipts as constructively the writs of
Mr Hudson. Taking these receipts along
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with the promissory-note for £800 still
held by the first parties, and Mr Hudson’s
bill for £36 above referred to, I am of
opinion that they amply prove, in the
manner required by the statute, the debt
contained in the prescribed promissory-
note and its resting-owing, and therefore
that the second part of the question should
be answered in the affirmative.

I am unable to concur in the view that
the question here submitted for our opinion
and judgment is a question that cannot
competently or fittingly be submitted in
the form of a special case under the 63rd
section of the Act of 1868. That clause,
looking to the obvious purpose for which it
was enacted, is entitled to very liberal in-
terpretation, and covers in my opinion any
case where the parties are agreed upon the
facts, and ask the Court to determine the
legal consequence of such a state of facts.
I think the parties are here agreed
upon all the facts necessary to raise
the legal question put to us. That ques-
tion may quite fairly be regarded in
both its branches as a question of law.
Whether a prescription has been elided
is a question of law, and it is also a ques-
tion of law to ask whether certain ad-
mitted documents are in law sufficient to
establish liability.

The Court answered the second part
of the question in the affirmative,

Counsel for the First Parties —C. S. Dick-
son—Gunn. Agent—William Fraser, S8.8.C.

Counsel for the Second Party—W. Camp-
bell—W. K. Dickson. Agent—W. & J.
Burness, W.S.

Tuesday, July 2.

OUTER HOUSE.

(Exchequer Cause.)
[Lord Moncreiff.

LORD ADVOCATE v. THE GENERAL
COMMISSIONERS OF INCOME-TAX
FOR THE CUNINGHAME DIVISION
OF AYRSHIRE,

Revenue — Appointment of Assessor of
Income-Tax—Revenue Act 1884 (47 and
48 Vict. cap. 62), sec. 7 (3).

Section 7 (3) of the Revenue Act 1884
provides that, * Where an officer of In-
land Revenue has been appointed to be
an assessor within any county or burgh”
for the purposes of the Valuation Acts,
< no other person shall be appointed to
be assessor for the district or division
of such officer for the duties to which
the Taxes Managemeunt Act 1880 re-
lates.”

Held that it was incompetent for the
General Commissioners of Income-tax
for a district to appoint an assessor of
income-tax for the whole district, when
it included a burgh for which an officer

of income-tax had already been ap-
pointed assessor under the Valuation
Acts, and that the appointment as
regarded the burgh fell to be cancelled.

This was an application presented by
the Lord Advocate under the 15th section
of the Court of Exchequer (Scotland) Act
1856 (19 and 20 Vict. cap. 56). The peti-
tion centained the following statement:—
‘“That, on 18th September 1894, the General
Commissioners of Income-tax for the Cun-
inghame Division of the county of Ayr
appointed Mr Robert D. Tannahill to be
income-tax assessor for the whole divi-
sion. The burgh of Kilmarnock is included
within the division. More than ten years
ago Mr Benjamin Corke, the Surveyor of
Taxes at Ayr, was, in virtue of the powers
conferred by 20 and 21 Vict. cap. 58, ap-
pointed by the magistrates of Kilmarnock
to be assessor of lands and heritages for
the burgh, for the purposes of the Lands
Valuation Acts. Mr Corke has since then
continued to hold this office. His district
as surveyor comprises the division of Cun-
inghame, with the exception of seven
parishes, which are within the district of
the surveyor of Paisley, The appointment
of Mr Tannahill to be income-tax assessor
was illegal as regards the burgh of Kilmar-
nock. It is provided by the Revenue Act
1884 (47 and 48 Vict. cap. 62), sec. 7 (3), that
¢Where an officer of Inland Revenue has
been appointed to be an assessor within
any county or burgh, for the purposes of
the Act of the session of the seventeenth
and eighteenth years of the reign of Her
present Majesty, chapter ninety-one, no
other person shall be appointed to be
assessor for the district or division of
such officer for the duties to which the
Taxes Management Act 1880 relates.” In
making the appointment the General Com-
missioners acted in direct contravention of
this provision. It was not competent for
them to appoint any other person than
the surveyor who was lands valuation
assessor to be income-tax assessor for the
burgh of Kilmarnock.”

The petitioner craved the Court to give
decree ordaining the Commissioners to
cancel the appointment of the said Mr
Tannahill so far as regarded the burgh of
Kilmarnock, and to give that appointment
to Mr Corke, the lands valuation assessor
for the said burgh.

The Commissioners lodged answers, in
which they stated, inter alia :—*‘Section 7,
sub-section 3, of the Revenue Act 1884 (47
and 48 Vict. cap. 62), which is cited by the
petitioner, is not applicable to the circum-
stances of the present case. In the first
place, that provision applies only where the
district to which the officer of Inland Re-
venue has been appointed as lands valua-
tion assessor is the same as that for which
the appointment of assessor of income-tax
is to be made. In the present case the two
districts are not the same. The burgh of
Kilmarnock is only part of the parish of
Kilmarnock, which in turn is only one of
the sixteen parishes forming the Cuning-
hame district. Mr Tannahill was appointed
by the respondents to be assessor of income.



