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in t o  a  v o lu n ta r y  a g re e m e n t , f o r  th a t  w o u ld  
n o t  g iv e  h im  a  r ig h t  t o  r e l ie f  f r o m  th e  
c h ild ’s  p a re n t .

A t  a d v is in g —
Lord President— T h e  k e y  t o  th e  p re se n t 

q u e s tio n  is t o  b e  fo u n d  in  th e  f a c t  th a t  
u n d e r  th e  F a c t o r y  a n d  W o r k s h o p  A c t  1878 
th e  e m p lo y e r  is  o n ly  l ia b le  f o r  th a t  f o r  
w h ic h  th e  c h ild  o r  its  p a re n ts  a re  liab le . 
T h e  s ch e m e  o f  th e  e n a c tm e n t  is  th a t , u p  t o  
th e  l im it  o f  3d . a -w e e k , th e  s ch o o l  m a n a g e rs  
h a v e  g o t  a  d ir e c t  c la im  a g a in s t  th e  e m - 
p lo v e r  f o r  th e  m o n e y s  d u e  th e m  b y  th e  
ch ild , a n d  th e  e m p lo y e r  ca n  s to p  th is  
a m o u n t  o f f  th e  c h ild ’s  w a g e s . U n less , th e n , 
th e  c h ild  is d u e  w h a t  is  n o w  a sk ed , th e  
e m p lo y e r  c a n n o t  b e . T h e  s im p le r  w a y , 
th e re fo re , o f  t e s t in g  th e  v a l id ity  o f  th e  
p re s e n t  c la im  is t o  d r o p  th e  e m p lo y e r  o u t  
o f  th e  case , a n d  t o  co n s id e r  w h e tn e r  th is  
d e m a n d  is  g o o d  a g a in s t  th e  ch ild .

N o w , th e  p u rsu e r ’s  c la im  is  fo r  2d. a -w e e k , 
a  c h a r g e  m a d e  f o r  b o o k s , & c. fu rn ish e d  to  
e a ch  ch ild . I  p a u se  t o  n o t ic e  th a t  w h ile  
th e  c ir c u la r  sp e a k s  o f  “ h o o k s , s ta t io n e ry , 
& c .,”  i t  is  e x p la in e d  in  co n d e s ce n d e n ce  8 
t h a t  “ th e  b o o k s , & c., t o  w h ic h  th e  c ir c u la r  
le tt e r  o f  th e  p u rsu ers  re fe r r e d  w e r e  s ch o o l 
b o o k s , & c., fu rn ish e d  b y  th e  p u rsu ers  to , a n d  
ta k e n  h o m e  d a y  b y  d a y  b y  th e  ch ild re n , 
a n d  a t  n o  t im e  c la im e d  o r  r e c e iv e d  a s  th e  
p r o p e r ty  o f  th e  p u rsu ers , b u t  u sed  u p  b y  
th e  ch ild re n .”  T h is , t h e r e fo r e , is n o t  a 
c h a r g e  m a d e  f o r  th e  u se  o f  th e  a p p a ra tu s  
o f  th e  s c h o o l ; i t  is  a  c h a r g e  f o r  s u p p ly in g  
th e  e q u ip m e n t  o f  th e  in d iv id u a l ch ild .

T h e  ca se  w e  h a v e  t o  d e a l w ith  is fr e e  o f  
a n y  c o m p lic a t io n  a r is in g  o u t  o f  th e  p e cu 
n ia r y  c ir cu m sta n ce s  o f  th e  ch ild . T h is  
b e in g  so , th e  la w  as la id  d o w n  in  Saddoic's 
ca s e  is  t h a t  th e  c h ild  is b o u n d  t o  fin d  its  
o w n  b o o k s ; a n d  th e  n o r m a l co u rse  f o r  th e  
S ch o o l B o a r d  t o  ta k e  is t o  see  th a t  th is  is 
s o  d o n e  in  e a ch  ca se . I f  th e  B o a r d  ch o o s e  
t o  w a iv e  th e  s p e c ific  p e r fo r m a n c e  o f  th is  
d u t y  b y  th e  in d iv id u a l ch ild re n  o r  p a ren ts , 
i t  m u s t  b e  o n  o n e  o f  t w o  fo o t in g s , e ith e r  
th a t  th e  B o a r d  b u y  th e  ch ild re n ’s  b o o k s  o u t  
o f  th e  ra te s , o r  th a t  th e y  b u y  th e  b o o k s  as  
th e  m a n d a to r y  o f  th e  ch ild re n  (o r  o f  co u rse  
th e ir  p a ren ts). I f  th e  fo r m e r  b e  th e  case , 
t h e r e  is  n o  c la im  a g a in s t  th e  ch ild . I f  th e  
la tte r , th e  B o a r d  m u s t  p r o v e  th e ir  m a n d a te , 
a n d  th e  m e re  fa c t  o f  th e  p u rc h a se  o f  th e  
b o o k s  w ill  n o t  su ffice — th e re  m u s t  be  
e v id e n c e  th a t  th e  c h ild  o r  its  p a ren ts  
in s tr u c te d  th e  B o a r d  t o  b u y  th e  b o o k s  as 
th e ir  a g e n t .

A p a r t  f r o m  s p e c ia l  a r ra n g e m e n t, i t  is  n o t  
t o  b e  p re su m e d  th a t  th e  ch ild re n  o r  th e ir

Ea re n ts  a u th o r is e d  th e  B o a r d  t o  b u y  th ese  
o o k s  a s  th e ir  a g e n t , a n d  n o  sp e c ia l a g re e 

m e n t  is a lle g e d . T h e  B o a rd  re lied  s o le ly  o n  
th e  s u p p o se d  l ia b i l it y  o f  th e  e m p lo y e r  
u n d e r  th e  F a c t o r y  A c t ,  a n d  n e v e r  in  th is  
m a t te r  p u t  th e m se lv e s  in  re la tio n  w ith  the  
ch ild re n  o r  p a re n ts  a t  a ll.

A c c o r d in g ly , I  h o ld  th a t  th e  B o a r d  had  
n o  c la im  a g a in s t  ch ild re n  o r  p a re n ts  f o r  
th is  ch a r g e  f o r  b o o k s , a n d  b y  co n se q u e n ce  
t h a t  t h e y  h a d  n o  c la im  u n d e r  th e  F a c to r y  
A c t  a g a in s t  th e  e m p lo y e rs .

T h e  p u rsu ers  a tte m p te d  t o  re p re se n t 
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th e ir  re c o rd  a s  c o n ta in in g  an  a v e r m e n t  o f  
c o n tr a c t  b e tw e e n  th e  e m p lo y e rs  a n d  th e  
B o a r d ; b u t  I a m  e n t ir e ly  u n a b le  t o  d is c o v e r  
a n y t h in g  o f  th e  k in d . T h e re  is  n o th in g  
a lle g e d  t o  s u p p o r t  th e  th e o r y  th a t  b e tw e e n  
23rd M a rch  1891 a n d ' 16th J u ly  1897 th e  
p u rsu ers  s u p p lie d  th e  ch ild re n  w ith  b o o k s  
a s  th e  a g e n ts  o f  th e  d e fe n d e rs , o r  th a t  th e  
d e fe n d e rs  h a d  in  a n y  w a y  u n d e rta k e n  t o  
p a v  f o r  th e  b o o k s .

I  th in k , th e re fo re , th a t  th e  d e fe n d e rs  a re  
e n t it le d  t o  h o ld  th e ir  a b s o lv ito r .

Lord A dam, Lord M'Laren, and Lord 
K inn ear concurred.

T h e  C o u r t  a d h e re d .

C o u n se l f o r  P u rsu e rs — S o l.-G e n . D ick so n , 
Q .C .— S a lv e se n . A g e n t s — J . &  D . S m ith  
C la rk , W .S .

C o u n se l f o r  D e fe n d e rs — W m . C a m p b e ll, 
Q .C .— H u n te r . A g e n t s — S k e n e , E d w a rd s , 
&  G a rso n , W .S .
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be equally good on another ground. 
I do  not suppose it would be con- 

tew ed  that a school board could enforce 
a e d a  the Act o f 18TS charges in respect of 
furnishing? which they could not lawfully 
ttake. Charges for food, clothing, or for 
school treats would in that view be equally 
chargeable against half-timers and their 
employers.

“ On the whole, I am of opinion that the 
action is irrelevant, and I shall accordingly 
sustain the first p!ea-in-law for the defen
ders and assoQiie them with expenses.” 

The porsuers reclaimed, and argued— 
The defenders' only real defence was 
f  endtd  up>n the point decided adversely 
to them in Hadaotc v. Glasgow School 
B-jard. June 10, 1#& 25 R. 988. The 
njr^& rs' case here was founded upon 
special contract o f which thev had clear 
jTennenU. Being under no obligation to 
supply b o o b , thev had agreed to do so on rendition that ‘the employers paid for 
ih*m. Thev were entitled to a proof before 
mswvr o f ’ their averments. The lord 
S d in a rr  had disposed of the a s e  by 
b-Minsr that when the School B a n ls  right 
.  f, -ta c t  lees fell they were debarred from 

»  charge tor school books. But 
L _.rV r that might be. there was nothing
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F I R S T  D I V I S I O N .
K I R K  S E S S IO N  O F  L A R G S  v. S C H O O L  

B O A R D  O F  L A R G S .
Expenses  —  Charitable and Educational 

T ru st— Adm inistration  —  R ight o f  Re
spondent to Expenses.

W h e n  a  p r iv a te  in d iv id u a l o r  a  p u b lic  
b o d y  a p p e a rs  a n d  lo d g e s  a n sw e rs  in  an  
a p p lica t io n  t o  f ix  a  s ch e m e  o f  a d m in is 
t ra t io n  o f  a n  e d u ca t io n a l t r u s t  fu n d , 
th e  m easu re  o f  th e  re s p o n d e n t ’s  r ig h t  
t o  h is  e x p e n se s  o u t  o f  th e  t ru s t  fu n d  
is  th e  e x t e n t  t o  w h ic h  h is  in te rv e n t io n  
h a s  fu r th e re d  th e  in te re s ts  o f  th e  tru s t  
a d m in is tra t io n .

C ircu m s ta n ce s  in  w h ic h , fo l lo w in g  th e  
a b o v e  p r in c ip le , a  s ch o o l  b o a r d , w h ich  
a p p e a re d  as r e s p o n d e n t  in  a n  a p p lica 
t io n  t o  f ix  a  s ch e m e  o f  a d m in is tra t io n  
o f  th e  fu n d s  o f  an  en d o w e d  s ch o o l w ith in  
its  d is t r ic t , held  e n t it le d  t o  o n e -th ird  o f  
th e  ex p e n se s  o f  its  a p p e a ra n ce  o u t  o f  th e  
t r u s t  fu n d .

T h e  R e v e re n d  J o h n  K e ith  a n d  o th e rs , b e in g  
th e  m e m b e rs  o f  th e  K ir k  S ess ion  o f  L a rg s , 
p re se n te d  a  p e t it io n  t o  th e  C o u r t  f o r  a u th o 
r i t y  t o  se ll th e  s ite  a n d  b u ild in g s  o f  th e  
F e m a le  S c h o o l  o f  In d u s t r y  a t  L a rg s , a n d  
f o r  d ir e c t io n s  a s  t o  th e  a p p lica t io n  o f  th e  
p rice .

T h e  p e t it io n e rs  s e t  fo r t h  th a t  th e  s ite  h a d  
b een  c o n v e y e d  t o  th e m  fo r  th e  e re c t io n  o f  a  
s ch o o l  f o r  th e  ch ild re n  o f  p o o r  p erson s , th e  
sa id  s ch o o l t o  b e  u n d e r  th e  in s p e c t io n  o f  
th e  P r e s b y t e r y  o f  G r e e n o ck , a n d  t o  rem a in  
in  p erp etu a l c o n n e c t io n  w ith  th e  E sta b lish e d  
C h u rch  o f  S co t la n d . T h e  c o s t  o f  th e  b u ild 
in g  w a s  d e fr a y e d  p a r t ly  b y  a  g r a n t  f r o m  
G o v e rn m e n t , p a r t ly  b y  p r iv a te  s u b scr ip t io n . 
T h e  s c h o o l  w a s  m a n a g e d  a n d  m a in ta in e d  
b y  th e  K ir k  S ess ion  d o w n  to  1893, w h e n  th e  
e s ta b lish m e n t  o f  a  la rg e  p u b lic  s c h o o l  a t
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Largs and the abolition of fees rendered it 
no longer necessary.

The petitioners proposed that the money 
resulting from the sale should be applied 
by devoting the annual income therefrom 
to the purposes of the library maintained 
in connection with Largs Parish Church 
Sunday School, and to providing class 
books for the children attending the same.

Answers were lodged by Mr Dewar Paton, 
who had been an annual subscriber to the 
school for nearly thirty years, and by the 
School Board of Largs. The respondents 
objected to the proposed scheme of adminis
tration on the ground that, under it, the 
funds of the endowment would be applied 
for the benefit of one religious denomina
tion exclusively, whereas the charity had 
hitherto always been conducted irrespective 
of creed or sect. The respondents accord
ingly craved that the proceeds of the sale 
should be handed over to the School Board 
of Largs.

Mr Ewan Macpherson, advocate, to whom 
the Court remitted to report and prepare a 
scheme, submitted a scheme the substance 
of which was that the yearly income of the 
trust funds should be applied in the pur
chase of books, to be housed in the Parish 
Church Sunday School library, and to con
stitute a special department of that library, 
for the use, without any charge being made, 
of all boys and girls attending public or 
State-aided schools within the parish of 
Largs.

On the reporter’s scheme appearing in 
the summar roll, neither party objected 
thereto, but the respondents asked for their 
expenses out of the trust fund, and argued— 
The intervention of the respondents here 
had been of assistance, for it was on their 
suggestion that the benefits of the fund 
had been extended to children of all de
nominations. The respondent had also 
kept the petitioners’ right in sundry details 
of procedure, e.g., by suggesting intimation 
to the Lord Advocate.

Argued for the petitioners—The respon
dents had pressed for the fund being handed 
over to the school board, in defiance of the 
decision in The Kirk Session v. School Board 
of Brestoupnns, November 28, 181)1,19 It. 193. 
In that contention they had been wholly 
unsuccessful, and they were therefore not 
entitled to their expenses.

L o u d  P r e s i d e n t — When a party comes 
forward as respondent in an application of 
this kind, and at the end of the proceedings 
demands his expenses out of the trust 
funds, it seems to me that the proper 
inquiry is—W hat advantage has his ap
pearance rendered to the due administra
tion of the fund? In the present case the 
intervention of Mr Trotter’s clients has 
been advantageous to a certain extent. 
They have called attention to certain points 
on which the petitioners very properly 
gave way, and to certain other points by 
which the reporter’s opinion may have 
been modified. But that does not neces
sarily lead to the conclusion that Mr 
Trotter’s clients are entitled to full ex
penses, because in the first place the

counter scheme proposed by them has been 
rejected, and it was the main, or ostensibly 
the main, object of their lodging answers. 
I think therefore we shall do well if, adopt
ing the criterion I have stated, and having 
regard hereby to the extent to which the 
interests of the trust administration have 
been furthered, we give them one-third of 
their expenses out of the trust fund.

The only other observation I wish to 
make is that for my part I should not like 
it to be supposed that every school board, 
when an endowed school within its district 
comes into Court with a scheme, is entitled 
to come forward and take part in the 
proceedings as a matter of course and get 
expenses out of the endowment. It may 
very well be that in the public interest a 
school board may think it right to come 
forward at its own expense, but it must not 
depend on its being necessarily treated as 
a tutelary deity of the endowment whose 
presence is indispensable to the success of 
its every enterprise. I say this to guard 
against even this modest grant of expenses 
being construed as an invitation to school 
boards to come forward and take part in 
proceedings like the present.

L o r d  A d a m , L o r d  M ' L a r e n , a n d  L o r d  
K i n n e a r  c o n c u r r e d .

The Court approved of Mr Macpherson’s 
report and scheme, allowed the petitioners 
their expenses out of the trust fund, and 
found the respondents entitled to one-third 
of their expenses.

Counsel for the Petitioners—Chisholm. 
Agent—J. B. M'lntosli, S.S.C.

Counsel for the Respondents—Trotter. 
Agent—William Fraser, S.S.C.

Tuesday, June 13.

S E C O N D  D I V I S I O N .
REID v. REID’S TRUSTEES.

Succession — Fee and Liferent — Poicer of 
Disposal o f Fee by Mortis causa Deed.

By his holograph will a testator left 
and bequeathed to his sister “ all my 
property, heritable and moveable, real 
and personal, either mine at present or 
in expectancy, for her sole and separate 
use in liferent, and at her option as to 
destination in the event of her death.”

Held that the effect of the will was to 
confer'upon the sister, nota fee, but only 
a liferent, with power to dispose of the 
fee by mortis causa deed.

Marriage-Contract — Trust — Denuding — 
AI i mentaryLiferent—Poicer to Terminate 
Trust stanie matrimonio.

In the antenuptialcontractof marriage 
the husband conveyed certain property 
to trustees for, inter alia, the following 
purpose—to apply the annual produce 
for behoof of the spouses as an alimen
tary provision free from their debts and 
deeds or the diligence of their creditors.


