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specifically that for the £528 which is the 
sole amount of damages it contains, the 
defender will be held liable to the Century 
Spinning Company, and therefore it is as 
clear as possible I think on the defender’s 
own statement that the alleged loss is the 
loss to the Century Spinning Company, 
and that his only ground for maintaining 
that it should be taken into account in this 
action is that the company will have that 
claim against him. For the reasons I have 
given I think that cannot be sustained as a 
defence to this action, and that to allow a 
proof for the investigation of the questions 
of fact and law relating to the liability of 
the defender to a third person who is not a 
party to this action at all would be out of 
the question.

If your Lordships agree with these views 
then there is nothing on record to justify 
you refusing to give the pursuers the decree 
they ask. The defences should therefore, 
in my opinion, be repelled, and the pursuers 
should be held entitled to their decree.

That will not in the slightest degree 
affect any question between the pursuers 
and the defender or between the defender 
and the Bombay Company as to a claim of 
damages, if damages are proved, and if 
such claim should be constituted, hut it 
determines only that there is no sufficient 
ground at present for holding that there is 
such a claim as will enable the defender to 
set olf his claim for damages against his 
liability to pay in terms of his contract.

T h e  L o r d  P r e s i d e n t  c o n c u r r e d .

L o r d  M ‘ L a r e x  w a s  a b s e n t .

The Court pronounced this interlocutor—
“ Recal the interlocutor of the Sheriff- 

Substitute and of the Sheriff dated 13th 
December 1898and 20th May 1899respec­
tively: Sustain the second plea-in-law 
for the pursuers : Repel the defences : 
Decern for payment by the defender to 
the pursuers of the sum of £5(X) ster­
ling, with interest thereon from the 
date of citation until payment: Find 
the pursuers and appellants entitled to 
expenses both in tnis and the Sheriff 
Court, and remit,” A:c.

Counsel for the Pursuers — Salvesen — 
Aitken. Agents—Webster, Will, & Co.,
S.S.C.

Counsel for the Defender—M. P. Fraser. 
Agents—Ronald fc Ritchie, S.S.C.

Wednesday, July 12.

S E C O N D  D I V I S I O N .
[Lord Kyllachy, Ordinary.

JAMESON v. SIMON.
Contract—Executory Contract—Arch itect— 

Duty o f Supervision.
An architect was employed upon the 

usual terms, and without any special 
bargain between him and his employer, 
to plan and supervise the erection of a 
small villa. Ho visited the work while 
it was in progress about once a week. 
The bottoming which formed the sub­
structure of a cement floor upon the 
ground floor of the house was con­
structed of improper materials, and not 
according to specification, and in conse­
quence dry-rot broke out in the wood­
work after the villa was finished. The 
architect had not seen the bottoming, 
as he had not visited the work while it 
was being put in, and on the occasion 
of his first visit thereafter it was covered 
up with the cement, which had by that 
time been laid. The architect had in­
structed the plasterer to proceed with 
the laying of the cement without taking 
any steps to satisfy himself that the 
bottoming consisted of proper mate­
rials. He gave the mason and plasterer, 
who were responsible for the bottom­
ing, certificates for that part of the 
work. In an action of damages against 
the architect by the employer for the 
expense and inconvenience caused by 
the dry-rot, evidence of architects was 
led to the effect that an architect only 
contracted to afford general and not 
special and detailed supervision, and 
tliat if he visited the work about once 
a fortnight he had done all that was 
incumbent upon him, the employer 
being bound to take his chance of any 
scamping that occurred which the 
architect did not and could not see on 
his occasional visits. Held that the 
architect was liable, on the ground that 
in the circumstances he had not suffi­
ciently fulfilled the duty of supervision 
incumbent on him under his contract.

Observations upon the duty of super­
vision incumbent upon an architect 
employed upon the ordinary terms.

This was an action at the instance of Miss 
Mary Jameson, Rosefield Cottage, Cargill 
Terrace, Wardie, with consent and concur­
rence of her mother for her interest, against 
Frank Worthington Simon, architect, 
Edinburgh.

The defender had been employed by the 
pursuer to act as her architect in connec­
tion with the erection of a villa which she 
was building in the suburbs of Edinburgh. 
After the villa was finished and all the 
work had been certified by the defender, 
and paid for by the pursuer, dry-rot broke 
out in the woodwork. The pursuer alleged 
that this was due to the pursuer’s failure 
to properly supervise the execution of the
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I a n y  o f  t h e  o t h e r  t h in * *  in  
ith th e  b u ild in g  o f  a  b o o s e :

I d o  n o t  k n o w  t h e  
I  f o u n d  t h a t  t h e  
L i3 w o r k .  I  n o t i*  

w ith  h is  w o r k  o n  t h e  
c e m e n t  d o o r  

n o t h in g  t o  r a is e  in

co n tr a c ts , a n d  sh e  co n c lu d e d  f o r  p a y m e n t  
o f  JE80, 10s. -Id. as  d a m a g e s  f o r  th e  e x p en se  
a n d  in co n v e n ie n ce  ca u se d  t o  h e r  as the  
c o n s e q u e n c e  o f  th is  n e g le c t  o f  d u ty  o n  h is 
p a rt . T h e re  w a s  n o  w r it te n  c o n tr a c t  b e ­
tw e e n  th e  p a rties , a n d  i t  w a s  u lt im a te ly  
h e ld  b y  th e  C o u rt  th a t  th e re  w a s  n o  spec ia l 
b a rg a in  b e tw e e n  th e m , b u t  t h a t  th e  d e fe n ­
d e r  w a s  s im p ly  e m p lo y e d  t o  a c t  a s  a r ch ite c t  
u p o n  th e  o r d in a r y  term s.

T h e  usual fe e  o f  5  n c r  c e n t , o n  th e  c o s t  
o f  co n s tru c t io n  w a s  ch a r g e d  b y  th e  d e fe n ­
d e r , a n d  ns s ta te d  in th e  a c c o u n t  ren d ered  
b y  h im  t o  th e  p u rsu e r  th e  se rv ice s  in c lu d e d  
u n d e r  th is  c h a r g e  w e re  as  fo l lo w s  :— “  P r e ­
p a r in g  sk e tch -p la n s , p re p a r in g  w o r k in g -  
p lan s  : D eta ils , sp e c ifica tio n s , o b ta in in g  
te n d e rs , a n d  s u p e rv is in g  th e  w o r k  fr o m  
co m m e n ce m e n t  till c o m p le t io n .”  A p p a r ­
e n t ly  a b o u t  tw o -fifth s  o f  th is  fe e  w a s  fo r  
su p e rv is io n .

A  p r o o f  w a s  a llo w e d . I t  a p p e a re d  th a t  
th e  d r y -r o t  w a s  g e n e ra te d  o r  d e v e lo p e d  in 
w h a t  is ca lle d  th e  “  b o t to m in g ,”  w h ich  
im m e d ia te ly  u n d e r la y  th e  c e m e n t  flo o rs  o f  
th e  s cu lle ry , co a l-ce lla r , a n d  w .-c .,  w h ich  
fo rm e d  p a rt  o f  th e  g r o u n d  flo o r  o f  th e  v illa . 
T h is  b o t to m in g  o u g h t , a s  sp ec ified , t o  h a v e  
co n s is te d  o f  a b o u t  2 j  fe e t  or b ro k e n  s to n e —

w h e n e v e r  th e  p la s te re r  w a s  r e a d y  t o  begin  
h is  ce m e n t  w o r k  ?— (A )  W h e n e v e r  w e  g o t  
w o r d  t o  d o  s o , b u t  w o  n e v e r  d id  g e t  such  
w o r d . I [ca n n o t s a y  w h o  fin ish e d  o f f  the  
fifte e n  in ch e s  o f  b o t to m in g  w h ich  w e  had 
n o t  o u rse lv e s  d o n e . I h a v e  a  n o te  in  m y  
litt le  d ia r y  t o  th e  e f fe c t  t h a t  a b o u t  th e  en d  
o f  M a y  I t o o k  o c c a s io n  t o  g o  ro u n d  th ere , 
s im p ly  t o  see  w h a t  lik e  th e  w o r k  w a s , a n d  
I w a s  v e r y  m u ch  su rp r ise d  t o  fin d  th e  
ce m e n t  la id .”  O n  th e  o t h e r  h a n d  th e  p las­
te re r  M r  H u n te r  d e p o n e d  as f o l l o w s :—  
"  T h e  d o in g  o f  m y  p a r t  o f  th e  ce m e n t  flo o r  
o cc u p ie d  a b o u t  o n e  d a y . (Q ) D o  y o u  m ean  
o n e  clay in la y in g  d o w n  th e  b ro k e n  m eta l 
p a ck in g , a n d  a lso  la y in g  o n  th e  c e m e n t  
t o p  ? — (A )  O n e  d a y  la y in g  th e  ce m e n t, 
b e ca u se  t h e y  d id  n o t  la y  a n y  s to n e s  a t  all. 
T h a t  in c lu d e s  th e  w a te r -c lo s e t  a n d  coa l- 
ce lla r . I w a s  d o w n  a t  th e  p la ce  th e  d a y  
b e fo re  th e  ce m e n t  f lo o r  w a s  la id , b u t  I w as  
n o t  d o w n  th e re  o n  th e  d a y  o n  w h ic h  i t  w as 
la id . T h e  f illin g  had  b e e n  la id  in  p re v io u s  
t o  th e  d a y  o n  w h ic h  I w a s  d o w n . (Q ) W a s  
th a t  in g o o d  o r d e r  ?— (A ) I co m p la in e d . M y  
fo re m a n  s p o k e  t o  m e  a b o u t  it. H e  t o ld  m e 
h e  h a d  sp o k e n  t o  th e  fo re m a n  m a son  w ith  
re g a rd  t o  it , a n d  th a t  h e  w a s  p ra c t ica lly  
to ld  t o  m in d  h is  o w n  busin ess. (Q ) W h a t  
h a d  y o u  t o  co m p la in  o f ?  —  (A )  I t  w as 
ru b b ish — sm a ll s to n e s  a n d  lim e , a n d  litt le  
b its  o f  w o o d  th a t  h a d  b een  ta k en  fr o m  an  
o ld  b u ild in g  n e a r  b y . (Q ) W a s  i t  n o t  th e  
d u ty  o f  y o u r  m e n  t o  r e m o v e  th ese  b e fo re  
t h e y  la id  o n  th e ir  ce m e n t  ?— (A )  N o , I d o n ’t  
th in k  so . I d id  n o t  d ra w  th e  a r c h it e c t ’s 
a tte n t io n  t o  th e  m a tter . I d id  n o t  co n s id e r  
i t  w a s  m y  d u ty  t o  d o  so , b eca u se  I  d id  n o t  
th in k  I h a d  a n y  r ig h t  t o  fin d  fa u lt  w ith  th e  
w o r k  o f  a  g o o d  b u ild e r  lik e  M r  S u th e r ­
la n d .”

W i t h  re fe re n ce  t o  th is  m a tte r  th e  d e fe n ­
d e r  d e p o n e d  as f o l l o w s : —  “  M r  T w e e d ie  
(w h o  w a s  th en  th e  d e fe n d e r ’s  p a rtn er ) w e n t  
a w a y  f o r  h is  h o lid a y s  so m e  t im e  in  M a y  
181)6, a n d  w a s  a b se n t d u r in g  th a t  m o n th . 
W h i le  h e  w a s  a w a y  I w as th e  o n ly  m e m ­
b e r  o f  th e  firm  p re se n t a t  th e  b u ild in g . 
T h a t  is  th e  m o n th  in w h ich  th e  ce m e n t  
flo o r  in  q u e s tio n  w a s  la id . O n  g o in g  d o w n  
o n e  d a y , a n d  m a k in g  m y  u su a l v is it  o f  
in s p e c t io n , I fo u n d  th e  flo o r  la id , fin ish ed , 
a n a  ce m e n te d  o v e r . I h a d  o n  p re v io u s  
o cca s io n s  seen  th e  fillin g  g r a d u a lly  p u t  in ; 
it  w a s  p u t  in  as  i t  ca m e  fr o m  th e  m a son s ’ 
sheds. I t  is th e  p ra c t ice  t o  p u t  sh iv e rs  a n d  
b ro k e n  m e ta l in  p la ce s  w h e re  b o t to m in g  is 
re q u ire d . S o  fa r  as  I s a w  it , th e re  w a s  n o  
o cc a s io n  t o  ta k e  e x c e p t io n  t o  th e  fillin g  ns 
i t  w a s  b e in g  d o n e . I d o  n o t  th in k  I s a w  it  
ju s t  w h e n  th e  fillin g  w a s  co m p le te d , a n d  
b e fo r e  th e  ce m e n t  w a s  la id  on . In  th e  w a y  
in w h ich  th e  w o rk  h a d  b een  d o n e , s o  fa r  as  
I s a w  it , th e re  w a s  n o th in g  t o  lea d  m e  t o  . 
su sp e c t  th a t  p ro p e r  fillin g  w o u ld  n o t  c o n ­
tin u e  t o  b e  p u t  in . E v e r y th in g  w a s  g o in g  
o n  s m o o th ly  a b o u t  th e  h ou se . I d id  n o t  
co n s id e r  i t  as  p a r t  o f  m y  d u ty  t o  s to p  th e  
la y in g  o f  th e  ce m e n t, a n d  m a k e  a  spec ia l 
v is it  t o  in sp e ct  a n d  pass th e  b o tto m in g  
b e fo re  th e  ce m e n t  w a s  la id . I h a v e  n e v e r  
d o n e  so , a n d  h a v e  n e v e r  k n o w n  o f  a n y  
a r c h it e c t  d o in g  it. T h e  la y in g  o f  a  ce m e n t  
flo o r  is n o t  a  m a tte r  o f  m o re  c r it ica l im ­

p o r ta n ce  th a n
c o n n e c t io n  w i l _  . .
i t  is  t h e  m o s t  c o m m o n  o p e r a t io n  in  a m n e c
t io n  w it h  th e  b u ild in g , 
d a te  o f  m y  v is it  w h e n  
p la s te re r  h a d  c o m p le te d  h u  
B ed  h im  t o  p ro ce e d  w itL  —
27th M a y . W h e n  I fo u n d  th< 
c o m p le te d , th e re  w a s  
m y  m in d  th e  s lig h te s t  s u s p ic io n  th a t  t h e r e  
h a d  b e e n  a n y  s c a m p in g  o f  t h e  w o r k :  I 
c o n ld  n o t  p o s s ib ly  t e l l ,  b e c a u s e  t h e  t o p  
su r fa ce  w a s  p e r f e c t ly  r ig h t .  .  .  .  F r o m  
w b a t I  n o w  e n o w ,  I s h o u ld  s a y  th a t  t h e  
b o t to m in g  w h ic h  h a d  b e e n  p u t  in  b e lo w  th e  
s cu lle ry  d o o r  w a s  d is c o n f " r m  t o  c o n t r a c t ,  
a n d w a s n o t t h e  p r o p e r s t u f f  th a t  s h o u ld  b a r e  
b een  u sed . I f  I  h a d  se e n  th a t  s t u d  I  w o u ld  
h a v e  co n d e m n e d  it  a t  o n c e .  I  d i d  c o t  n  a  
m a tte r  o f  f a c t  se e  t h e  b o t t o m in g  t h e  t im e  
i t  w a s  p u t  in . I  ju s t  s a w  t h e  f in is h e d  
ce m e n t . I d id  n o t  m a k e  a n y  in q u i r y  a t  
th e  t im e  a s  t o  w h a t  b o t t o m in g  h a d  b e e n  
p u t  in , o r  b y  w h o m , (Q ) D id  t o o  k n o w  « t  
th e  t im e  w h o  h a d  t ille d  in  e it h e r  t h e  r o u g h  
b o t t o m in z  o r  th e  t h r e e  in c h e s  a b o v e  ?h \ i 
I a s su m e d  th a t  t h e y  w e r e  d o n e  b y  r e s p e c t ­
a b le  tra d e sm e n , a l t h o u g h  I  d id  n o t  w a u h  
th e  a c tu a l o p e r a t io n . l a m  n o t  a b s o lu t e ly  

e,y eS  D0W  w h o  fiU« d  iu  t h e  r o u g h  
u  n o t  t h e  c a s e  t h a t  I  e v e r  

U r  H u n t e r  m y  u n V t Z
h a d 1 d o n e  ° f  t-h e  * o r k  t L  h e~ ~  a ° “ e . In  s u r v e y in g  t h e  w o r k  t

I S i S
v a lu e  s o  ce r t if ie d  h iH  ^
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? o u  s a y  n o w  th a t  t0 “ ,n ? -  lQ> D o  
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w h e n e v e r  t h e  p la s t e r e r  w a s  r e a d y  t o  begin 
t i s  c e m e n t  w o r k ? —( A )  W h e n e v e r  w e  g o t  
w o r d  t o  d o  s o ,  b u t  w e  n e v e r  d id  g e t  such 
w o r d . I  'c a n n o t  s a y  w h o  fin ish e d  o f f  the 
f if t e e n  in ch e s  o f  b o t t o m in g  w h ic h  w e  had 
n o t  o u r s e lv e s  d o n e .  1 h a v e  a  n o te  in  tnv 
L u l e  d ia r y  t o  t h e  e f f e c t  t h a t  a b o u t  t h e  en d  
o f  M a y  I t o o k  o c c a s io n  t o  g o  r o u n d  th ere , 
f .m p l y  t o  se e  w h a t  l ik e  t h e  w o r k  w a s . and 1 w a s  v e r y  m u c h  s u r p r is e d  t o  f in d  th e 
c e m e n t  l a i d . "  O n  t h e  o t h e r  h a n d  t h e  p las­
te r e r  M r  H u n t e r  d e p o n e d  a s  f o l l o w s :— 
-  T h e  d o in g  o f  m y  p a r t  o f  t h e  c e m e n t  f lo o r  
o c c u p ie d  a b o u t  o n e  d a y .  |Q| D o  v o u  m ean 
o n *  d a y  in  la y i n g  d o w n  t h e  b r o k e n  m eta l 
p a c k in g ,  a n d  a l s o  L a y in g  o n  t h e  cem en t 
t o p ?  — 1A1 O n e  d a y  la y in g  t h e  ce m e n t, 
b e c a u s e  t h e v  d id  n o t  la y  a n y  s ton es  a t  alL 
T h a t  in c lu d e s  t h e  w a te r -c lo s e t  a n d  coa l- 
c e l l a r .  I  w a s  d o w n  a t  t h e  p la c e  th e  d a y  
b e f o r e  t h e  c e m e n t  f lo o r  w a s  la id , b u t I  was 
t *  t  d o w n  t h e r e  o n  t h e  d a y  o n  w h ic h  it  w as  
la i d .  T h e  f i l l in g  h a d  b e e n  la id  in  p rev iou s  
t o  t h e  d a y  o n  w h ic h  l  w a s  d o w n . |Q| W a s  
t h a t  in  g o e d  o r d e r  ? H  A I 1 co m p la in e d . M y 
f  r e m a n  s p o k e  t o  m e  a b o u t  it .  H e  t o ld  m e  
b e  h a d  s jv k e n  t o  t h e  fo r e m a n  m a son  w ith  
r e g a r d  t o  it .  a n d  th a t  h e  w a s  p ra ctica lly  
t o l d  t o  m in d  h is  o w n  bu sin ess. (Q i W h a t  
h a d  y o u  t o  c o m p la in  o f ? — ( A )  I t  w as 
r u n b is h —s m a ll  s to n e s  a n d  lim e , a n d  litt le  
h it s  c f  w o o d  th a t  h a d  b e e n  ta k e n  fr o m  an 
c i i  b o n d in g  n e a r  b y .  1Q1 W a s  it  n o t  th e  
d u t y  o f  y o u r  m e n  t o  r e m o v e  th e se  b e fo re  
t h e y  la id  o n  t h e ir  c e m e n t  ? —( A )  >’ o , I  d o n 't  
t h in k  s o .  1 d id  n o t  d r a w  t h e  a rch ite c t ’ s

iicu tio n , a n d  as th e  d r y - r o t  w a s  d u e  t o  th is , 
sh e  w a s  h a v in g  th e  w h o le  re -d o n e , a n d  th a t  
sh e  re se rv e d  a ll c la im s  o f  d a m a g e s  w h ich  
sh e  m ig h t  h a v e  a g a in s t  th e m . T h e  m a son s  
r e p lie d  th a t  th e y  h a d  ca rr ie d  o u t  th e ir  c o n ­
tra c t  a c c o r d in g  t o  s p e c ific a t io n  a n d  t o  th e  
s a t is fa c t io n  o f  th e  a ic h it e c t ,  a n d  w e re  in  n o  
w a y  re s p o n s ib le  f o r  th e  d r y -r o t . T h e  p las­
te re rs  re p lie d  th a t  th e  w o r k  c o m p la in e d  o f  
w a s  d o n e  t o  th e  a r ch ite c t 's  in s tr u c t io n s  a n d  
u n d e r  h is  d ir e c t  s u p e rv is io n , a n d  w a s  a  
firs t-c la ss  jo b ,  a n d  th a t  a n y  a c t io n  w h ic h  
M iss  J u m e so n  m ig h t  t a k e  w o u ld  b e  e n t ir e ly  
a t  h e r  o w n  risk .

T h e  p u rs u e r  th e n  o rd e re d  t lie  w o r k  t o  bo  
d o n e , a n d  th e r e a fte r  ra ise d  th e  p re s e n t  
a c t io n .

I n  th e se  c ir c u m sta n ce s  th e  q u e s tio n  ca m e  
to  b e  w h a t  k in d  a n d  a m o u n t  o f  s u p e rv is io u  
w a s  im p lie d  in  th e  d e fe n d e r ’s  e m p lo y m e n t  
as  a r ch ite c t , a n d  w h e th e r  in v ie w  o f  th e  
a m o u n t  o f  s u p e rv is io n  iu  fa c t  g iv e n  b y  h im  
h e  c o u ld  b e  u e ld  t o  h a v e  a d e q u a te ly  d is ­
c h a r g e d  th e  d u t y  in cu m b e n t  u p o n  h im .

T h e  d e fe n d e r  d e p o n e d  th a t  e ith e r  h e  o r  
M r  T w e e d ic  w e n t  d o w n  to  th e  b u ild in g  o n  
a n  a v e r a g e  a b o u t  o n c e  a -w e e k .

T h e  d e fe n d e r  fo u n d e d  u p o n  th e  fo l lo w in g  
ru le  o f  th e  R o y a l  In s titu te  o f  B r itish  A r c h i ­
te c ts  a s  s h o w in g  th e  te rm s  o f  h is  e m p lo y ­
m e n t  :— “ T h e  fo l lo w in g  a re  th e  p ro fe s s io n a l 
s e rv ice s  in c lu d e d  in  th e  o r d in a r y  c h a r g e  o f  
5  p e r  c e n t . —  th e  r e q u is ite  p re lim in a r y  
s k e tch e s , th a w in g s , a n d  sp e c ifica t io n s  s u f ­
fic ie n t  f o r  a n  e s t im a te  a n d  c o n t r a c t ; d e ta ile d  
d r a w in g s  a n d  in s tr u c t io n s  f o r  e x e c u t i o n ; 
o n e  s e t  o f  tra c in g s  a n d  d u p lica te  sp e c ific a ­
t io n  ; g e n e ra l su p e r in te n d e n c e  o f  w o r k s  
(e x c lu s iv e  o f  c le r k  o f  th e  w o r k s ) ;  e x a m in ­
in g  a n d  p a ss in g  th e  a cco u n ts , e x c lu s iv e  o f  
m e a s u r in g  a u d  m a k in g  o u t  e x t r a s  a n d  
o m is s io n s .’ ’

T h e  d e fe n d e r  a d d u ce d  se v e ra l a r ch ite c ts  
a n d  o th e rs , w h o  d e p o n e d  g e n e r a l ly  th a t  th e  
a r ch ite c t 's  su p e rv is io n  w a s  o n ly  a  g e n e ra l 
s u p e rv is io n , a n d  th a t  d e ta ile d  su p e rv is io n , 
i f  re q u ire d , m u s t  b e  p r o v id e d  f o r  b y  th e  
e m p lo y m e n t  o f  a  c le rk  o f  w o rk s .

M r  C a r te r , c iv il  e n g in e e r , E d in b u rg h , 
d e p o n e d  as f o l l o w s :— " A c c o r d i n g  t o  m y  
e x p e r ie n ce , b o th  w o r k in g  m y s e lf  a n d  w o r k ­
in g  a lo n g  w ith  a rch ite c ts , th e  a r ch ite c t  is 
n o t  e x p e c te d  t o  g iv e  s u p e rv is io n  in d e ta il 
o f  th e  d if fe re n t  ite m s  o f  th e  w o r k  as it  g o e s  
o n ; th e  a r c h it e c t ’s  su p e rv is io n  is m o r e  a  
g e n e ra l su p e rv is io n , t o  see  th a t  th e  d e s ig n  
w h ich  h e  nas p u t in  is ca rr ie d  o u t .  H e  is 
a lso  ca lle d  in  w h e n e v e r  a n y  q u e s tio n  o f  
d if f ic u lty  o ccu rs , a n d  p a r t ic u la r ly  w h e n  in 
th e  c o u rse  o f  th e  w o r k  a n y  s lig h t  a lte ra t io n  
is  seen  t o  bo  d e s ira b le . (Q ) W h a t  n u m b e r  
o f  v is its  is i t  usua l f o r  a n  a r c h it e c t  t o  p a y  
t o  a  b u ild in g  su ch  as a  s u b u rb a n  v i l la ? — 
(A ) O n e  ca n n o t  d ra w  a n y  h a rd  a n d  fa s t  lin e  
as  t o  th e  n u m b e r  o f  v is its , h u t in o r d in a r y  
p ra c t ic e  f o r  a  v illa  I sh ou ld  s a y  th a t  o n ce  
m  ten  d a y s  o r  a  fo r t n ig h t  sh o u ld  su ffice , 
p ro v id e d  th e  a r c h it e c t  h a s  a  re sp e cta b le  
b u ild e r  u n d e r  h im . In  a d d it io n  t o  su ch  
ir re g u la r  v is its  I w o u ld  e x p e c t  th e  a r ch i­
t e c t  t o  v is it  w h e n e v e r  a n y  sp e c ia l o cc a s io n  
o c c u rs  r e q u ir in g  h is  d ir e c t io n . . . . T h e  
a r c h it e c t  is e n t it le d  t o  a ssu m e  th a t  th e  
w o r k  is  p r o p e r ly  d o n e  u n less  h e  has hup-

p o r t a n c c  th a n  a n y  o f  th e  o t h e r  th in g s  in 
c o n u e c t io u  w it h  th e  b u ild in g  o f  a  h o u s e ; 
i t  is th e  m o s t  c o m m o n  o p e ra t io n  in  c o n n e c ­
t io n  w ith  th e  b u ild in g . I d o  n o t  k n o w  th e  
d a te  o f  m y  v is it  w h e n  I fo u n d  t h a t  th e  
p la s te re r  h a d  co m p le te d  h is  w o r k . I n o t i ­
fied  h im  t o  p ro ce e d  w ith  h is  w o r k  o n  th e  
27tli M a y . W h e n  I fo u n d  th e  ce m e n t  i lo o r  
c o m p le te d , th e re  w a s  n o th in g  t o  ra ise  in 
m y  m in d  th e  s lig h te s t  s u sp ic io n  th a t  th e re  
h a d  b een  a n y  s ca m p in g  o f  th e  w o r k ; I 
c o u ld  n o t  p o s s ib ly  te ll , b eca u se  th e  t o p  
s u r fa ce  w a s  p e r fe c t ly  r ig h t . . . . F ro m  
w h a t  I n o w  k n o w , I sh o u ld  s a y  th a t  the  
b o t t o m in g  w h ic h  h a d  b e e n  p u t in  b e lo w  th e  
s cu lle ry  f lo o r  w a s  d is c o n fo r m  t o  c o n tr a c t , 
a n d  w as n o t  th e  p r o p e r  s tu lf  th a t  s h o u ld  h a v e  
b een  u sed . I f  I  h a d  seen  t h a t  s tu ff  I w o u ld  
h a v e  c o n d e m n e d  i t  a t o n c e . I  d id  n o t  as a 
m a t te r  o f  f a c t  see  th e  b o t t o m in g  th e  t im e  
i t  w a s  p u t  in . I ju s t  s a w  th e  fin ish ed  
ce m e n t . I d id  n o t  m a k e  a n y  in q u ir y  a t  
th e  t im e  a s  t o  w h a t  b o t t o m in g  h a d  been  
p u t  in , o r  b y  w h o m . (Q ) D ili y o u  k n o w  a t  
th e  t im e  w h o  h a d  filled  in  e ith e r  th e  ro u g h  
b o t t o m in g  o r  th e  th re e  in ch e s  a b o v e ? — (A ) 
I  a ssu m e d  th a t  th e y  w e re  d o n e  b y  re s p e c t ­
a b le  t ra d e sm e n , a l th o u g h  I d id  u o t  w a tch  
th e  a c tu a l o p e r a t io n . 1 a m  n o t  a b s o lu te ly  
c e r ta in  e v e n  n o w  w h o  f ille d  in  th e  ro u g h  
w o r k . I t  is n o t  th e  ca se  th a t  I e v e r  
e x p re sse d  t o  M r  H u n te r  m y  s a t is fa c t io n  
w ith  a n d  a p p ro v a l o f  th e  w o r k  t h a t  he  
h a d  d o n e . In  s u r v e y in g  th e  w o r k  I 
a ssu m e d  th a t  h e  h a d  d o n e  i t  a c c o r d ­
in g  t o  sp e c ific a t io n . I c e r t if ie d  b o th  
H u n te r ’s  w o r k  a n d  S u th e r la n d 's  w o r k  a t  
th e  t im e . I ce r t if ie d  th a t  w o r k  o f  th e  
v a lu e  s o  ce r t if ie d  h a d  b een  d o n e  b y  th e  
tra d e sm e n  m e n tio n e d  a t  t h a t  d a te . (Q ) 
A s  a  m a t te r  o f  f a c t  y o u r  c e r t i f ic a te  os  
re g a r d s  b o t to m in g  w a s  n o t  c o r r e c t  w h e n  it  
sa id  th a t  b o t t o m in g  t o  th a t  v a lu e  h a d  been  
d o n e ? — (A )  N o , it  is n o t  p a r t ic u la r ly  c e r t i ­
fied . I t  c o v e r s  th a t  b o t to m in g . (Q ) D o  
y o u  s a y  n o w  th a t  th e  w o r k  a s  re g a rd s  
b o t t o m in g  w a s  d o n e  t o  th e  sa t is fa c t io n  o f  
th e  a r c h it e c t ? — (A )  N o t  w ith  m y  p resen t 
k n o w le d g e . T h e  fin a l c e r t if ica te  in the  
ca se  o f  e a ch  tra d e sm a n  d o e s  n o t  b e a r  th a t  
th e  w o r k  has b e e n  d o n e  c o n fo r m  t o  c o n ­
t r a c t ."

N o  c le r k  o f  w o r k s  w a s  e m p lo y e d  t o  su p e r ­
v ise  th e  e x e c u t io n  o f  th e  c o n tr a c ts , a n d  it 
a p p e a re d  th a t  in  su ch  j o b s  as  th e  p resen t 
th e  e m p lo y m e n t  o f  a  c le rk  o f  w o r k s  is 
un u su a l.

A f t e r  th e  d r y - r o t  m a d e  its  a p p e a ra n ce  
th e  p u rsu e r , a f te r  s u n d ry  c o r re sp o n d e n ce , 
s e n t  th e  d e fe n d e r  a  le tt e r  o n  th e  s u b je c t  
w h ic h  h e  re tu r n e d  u n o p e n e d , a t  th e  sa m e  
t im e  r e c o m m e n d in g  h e r  t o  h e r  la w y e rs . 
O n  3 rd  J u n e  1898 th e  p u rsu er in tim a te d  to  
th e  d e fe n d e r  th ro u g h  h e r  la w -a g e n ts  th a t  
u n less  th e  n e ce ssa ry  w o r k  w a s  a rra n g e d  
f o r  w ith in  th re e  d a y s  b y  h im  sh e  w o u ld  
h e r se lf  g iv e  in s tr u c t io n s  t o r  its  b e in g  d on e , 
a n d  w o u ld  c h a r g e  h im  w ith  th e  e x p e n se  
th e r e o f . T h e  d e fe n d e r  o n  Oth J u n e  1898 
re p lie d  s a y in g  t h a t  h e  re p u d ia te d  a ll 
l ia b il ity .

T h e  p u rsu er ’s  la w -a g e n ts  a lso  w r o te  to  
th e  m a son s  a n d  th e  p la s te re r  in t im a tin g  th a t  
a s  th e  f lo o r s  w e re  n o t  la id  c o n fo r m  to  sp ec i-

W i t h  r e fe r e n c e  t o  th is  m a t te r  th e  d e fe n ­
d e r  d e p o n e d  as  f o l l o w s :  — “ M r  T w e e d ie  
1 w h o  w a s  th e n  t h e  d e fe n d e r 's  p a rtn e r ) w e n t 
a w a r  f o r  h is  h o l id a y s  s o m e  t im e  in  M ay 
I t V i  a n d  w a s  a b s e n t  d u r in g  th a t  m on th . 
W h i l e  h e  w a s  a w a y  I  w a s  th e  o n ly  m e m ­
b e r  c f  t h e  f ir m  p r e s e n t  a t  t h e  b u ild in g . 
T h a t  is  t h e  m o n t h  in  w h ic h  t h e  ce m e n t 
f lo u r  in  q u e s t io n  w a s  la id . O n  g o in g  d o w n  
o n e  d a y .  a n d  m a k in g  m y  u su a l v is it  o f  
in s p e e n r n .  I  f o u n d  t h e  f lo o r  la id , fin ished , 
a n d  c e m e n t e d  o v e r .  I  h a d  o n  p re v io u s  
o c c a s io n s  seen  t h e  f il l in g  g r a d u a lly  p u t  i n ; 
i t  w a s  p u t  in  a s  it  c a m e  fr o m  t h e  m ason s' 
s h e d s . 11 is  t h e  p r a c t ic e  t o  p u t  sh iv e rs  a n d  
b r o k e n  m e t a l  in  p la ce s  w h e r e  b o t to m in g  is 
r e q u ir e d .  S o  f a r  a s  I  s a w  it ,  th e r e  w a s  n o  
o c c a s io n  t o  t a k e  e x c e p t io n  t o  t h e  fil l in g  as 
it w a s  b e in g  d o n e . I  d o  n o t  th in k  I s a w  it 
j u s t  w h e n  t h e  f i l l in g  w a s  c o m p le te d , a n d  
b e fo r e  t h e  c e m e n t  w a s  la id  o n . In  th e  w a y  
in  w h ic h  t h e  w o r k  h a d  b e e n  d o n e , s o  fa r  as 
I s a w  i t ,  t h e r e  w a s  n o t h in g  t o  le a d  m e  to  
s u s p e c t  th a t  p r o p e r  fil l in g  w o u ld  n o t  co n ­
t in u e  t o  b e  p u t  in . E v e r y t h in g  w a s  g o in g  
0 0  s m o o t h ly  a b o u t  t h e  h o u s e . I  d id  n ot 
c o n s id e r  it  a s  p a r t  o f  m y  d u t y  t o  s to p  th e 
la y i n g  o f  t h e  c e m e n t , a n d  m a k e  a  special 
v is i t  t o  in s p e c t  a n d  p a ss  th e  b o tto m in g  
b e f o r e  t h e  c e m e n t  w a s  la id . I  h a v e  never 
d o n e  s o ,  a n d  h a v e  n e v e r  k n o w n  o f  an y  
a r c h i t e c t  d o i n g  it .  T h e  la y in g  o f  a  cem en t 
f l o o r  i s  n o t  a  m a t t e r  o f  m o r e  cr it ica l ini-

1 :  r
W W l



8 8 6 The Scottish Law Reporter.— Vol. X X X  VI. |̂ jnm«on v.̂ simon,

pened to notice something wrong with the 
mode of its execution when he made his 
visits to the ground.”

Mr Dick Peddio, architect, Edinburgh, 
deponed as follows :—“ In my own cose I 
consider that I have done very satisfac­
torily if I go to the building once in 
three weeks. . . .  In the case of an archi­
tect in larger practice he would do by 
deputy to a certain extent what the other 
man would do by himself. . . .  I 
think an architect’s certificate means 
that to the best of his ability the work is 
done according to contract. (Q) Founded 
on occasional visits?—(A) Yes. (Q) Which 
may occur about once in a fortnight?— 
(A) I think that is perfectly sufficient for a 
small building like that. . . . My view is 
that, apart from special contract between 
tho architect and the employer in regard 
to tho carrying out of the specification, tho 
employer takes his chance of the care and 
integrity of tho contractor, and of what the 
architect may happen to observe on his 
occasional visits.”

Mr Robertson, principal surveyor for 
Scotland of Ilor Majesty’s Board of Works, 
Mr Peddie, Mr Morhani, and Mr Ross, 
architects, Edinburgh, deponed that they 
did not consider that it was incumbent 
upon the architect to examine the “ bot­
toming’’ specially before the cement was 
laid on top of it, that the nature of the 
bottoming was very unlikely to cause any 
subsequent trouble,and that what happened 
in the present case was not a thing which 
any architect could be expected to antici­
pate as a reasonably possible result of 
improper bottoming being used. Mr Baird, 
plasterer, and Mr Slater, builder, also gave 
similar evidence.

On the other hand Mr Ormiston, ordained 
surveyor and Dean of Guild of the City of 
Edinburgh, and his son Mr W. M. Ormiston, 
architect and surveyor, deponed that it was 
usual to inspect the bottoming before allow­
ing the cement to be laid.

On 1st June 1899 the Lord Ordinary (Kyllaciiy) pronounced the following 
interlocutor :—“  Decerns against the defen­
der for payment to the pursuer of the sum 
of £10: Finds the pursuer entitled to
expenses, &c.

Opinion.—“ This case does not involve a 
large sum of money, but it raises questions 
of some importance, especially in view of 
the evidence given by some eminent archi­
tects as to what they consider to be the 
extent of their professional responsibility. 
—[ Ilia Isorcbili ip then stated the facts].

“ The question, however, is whether the 
mischief having been thus caused, the 
defender ought, in the course of due super­
vision, to have observed and prevented it. 
The pursuer contends that supervision of 
the contractors was part of tho defender’s 
duty but that as regards this part of the 
work he gave no supervision at all, certify­
ing the work as duly executed in reliance 
solely on the contractors’ faithful obser­
vance of tho specification. This, tho pur­
suer says, constituted a breach of contract 
on tho defender’s part which entitles her to 
redress.

“  1 may say at once that I do not think it 
proved that there was any special contract 
as to the kind or degree of supervision 
which the defender should exercise. The
[mrsuer and Mr Bartholomew, her agent, 
>oth say that the defender undertook to 

give ‘special attention’ to the job, and 1 
think it quite likely that something of that 
sort was promised. But I am not disposed 
to attach importance to general expressions 
of that sort. On the otner hand, I do not 
hold it proved that the defender warned or 
informed the pursuer or her agent that to 
secure adequate supervision they must have 
a clerk of works, and that he (the architect) 
could only undertake to visit the building 
once a week or once a fortnight. That 
statement was first made by the defender 
in the course of his cross-examination 
towards the close of the proof, and while it 
is probably consistent with the view which 
the defender took or takes of his dutv, it 
does not appear to me to be consistent with 
the weight of the evidence. That some 
mention was made of a clerk of works is I 
think possible, but it is common ground 
that in such jobs the employment of a clerk 
of works is unusual, and it must, I think, 
bo taken to be the fact that the defender 
neither stipulated for nor advised the 
engagement of such a functionary.

“ The question therefore is, what kind 
and amountofsupervision was implied in the 
defender’s employment as architect on the 
job? It is quite certain that he undertook 
some supervision. He received the usual 
5 per cent, commission, which to the extent 
of about 2 per cent is for supervision and 
nothing else. It is also certain that the 
supervision which he undertook was not 
conlined to the mere matter of his design. 
He undertook, like other architects, to 
grant certificates to the contractors upon 
which the contractors should be paid, and 
by these certificates he certified, if not 
expressly, by the plainest implication, that 
the work done had been done according to 
contract. Prima facie therefore he must 
at least he held to warrant that in so far as 
he could ascertain by reasonable care .and 
skill there had been no scamping of the 
work or serious deviation from the plans 
and specifications. That seems to he his 
prima facie undertaking, and I confess I 
am not prepared upon anything I have 
hoard to nut his responsibility lower. He 
was bound to supervise, and in doing so he 
was, I think, bound to use reasonable care 
and skill, the burden being upon him to 
show that with respect to any disconfor- 
mity or default it w*as such as could not be 
discovered by reasonable care and skill. I 
cannot assent to the suggestion that an 
architect undertaking and being hand­
somely paid for supervision, the limit of his 
duty is to pay occasional visits at longer or 
shorter intervals to the work, and paying 
those visits to assume that all is right 
which he does not observe to be wrong. 
It may well be that when ho stipulates for 
and obtains the assistance of a clerk of 
works his implied undertaking is less strin­
gent. He may in that case be entitled to 
accept the reports of the Clerk of Works as
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correct, ami of course in no case can tlie 
architect be bound to that minute supervi­
sion which is only possible to a person con­
tinually on the* ground. But, speaking 
generally, his (the architect's) obligation is, 
so far as reasonably possible to see that 
the work is duly and properly executed, 
and whether he has failed in that duty in 
any particular case is a question of circum­
stances, and a Question not for his profes­
sional brethren but for the Court.

“ Now, applying these principles, l am of 
opinion that the defender here nas failed to 
show that as to this part of the work he 
gave due and reasonable supervision, or 
that the want of such supervision was not 
a materially contributing cause of what 
occurred. It is, I am afraid, impossible to 
assimilate the deliberate substitution of 
general rubbish for dry stones below the 
cement floors of a building to such things 
as the driving of a nail in the wrong place, 
or similar acts of casual negligence, which 
it was properly said might elude even the 
vigilance of a clerk of works. All that 
may be readily admitted. But, so far as I 
can see, there was no difficulty in the defen­
der—without anything like constant atten­
dance—doing ali that was in the matter 
required. He might have arranged to go 
down or send down an assistant during the 
day or two when this particular work was 
going on. He might (as Mr Ormiston says 
is usual, and as is at all events, I think, 
quite reasonable) have asked that the bot­
toming should not be covered up until he 
had seen that it was in order. He might, 
in any case and at least, have looked to see 
whether there was sufficient stone dress­
ing on the ground, and finding that there 
was not, have inquired as to the source 
from which the bottoming was proposed to 
be got. I am, afraid, however, the fact is 
that he did nothing at all. He simply 
trusted to the contractors—his view of his 
duty being, as he frankly enough says, that 
it was enough for him to pay occasional 
visits—once a week or once a fortnight— 
and that his employer took her chance of 
any scamping, however serious, which the 
contractors might perpetrate in the inter­
val. Now, that is a view of the defender s 
duty to which I cannot assent. It is quite 
true—and I regret to say it—that it has 
received the support of some eminent 
members of his profession. But it appeal's 
to me to be a view which reduces the archi­
tect’s supervision to a farce. It is not the 
view of Mr Ormiston (the Lord Dean of 
Guild), who gives evidence for the pursuer, 
and it is not a view which is, I think, likely 
to commend itself to ordinary minds. At 
all events it does not commend itself to 
mine. And accordingly on the whole 
matter I find for the pursuer, and assess 
the damage at £40.”

The defender reclaimed, and argued—The 
only way in which the Court could ascer­
tain what was the extent and scope of the 
supervision which was implied in a contract 
to act as architect upon the ordinary terms 
was by taking the evidence of architects. 
Such evidence was competent and indeed 
essential — Chapman v. Walton (1833), 10

Bing. 57, 38 R.R. 31X5. All the evidence 
given by architects in this case was to the 
elTect that while the architect was bound 
to supervise the work generally he was 
not bound to give special and detailed 
supervision. See also tlie rule of the Royal 
Institute of British Architects on the sub­
ject (quoted supra). From the nature of 
the architect's avocations, the possi­
bilities of the case, and the amount of the 
remuneration, nothing more than general 
supervision could be expected from him. 
Such general supervision as was incumbent 
upon an architect had been given by the 
defender here, and he was not responsible 
for imperfection in the work which he had 
failed to detect in consequence of his not 
having maintained a special and detailed 
supervision over it. Nothing short of such a 
special and detailed supervision could have 
guarded against the possible occurrence of 
the scamping which took place here. What 
happened here was not a thing which the de­
fender could have been reasonably expected 
to anticipate as at all likely to happen. 
The laying of the bottoming was not a 
matter of any special importance, and there 
was no special duty upon the architect to 
take means to ensure his seeing it before it 
was finally covered up.

Argued for the pursuer and respondent— 
The question here was one for the decision 
of the Court, and the opinion of the archi­
tects' profession on the subject was not 
conclusive. Apart from any wider ques­
tion as to the amount of supervision in­
cumbent upon an architect, he was at least 
bound to see that work which was to be 
finally covered up out of sight was properly 
done according to specification before he 
allowed it to be finally covered over.

A t advising—
L o r d  J u s t i c e - C l e r k  — The question in 

this case is whether the architect employed 
by the pursuer for the building of a villa 
failed in his duty of superintendence of the 
work while the villa was in course of erec­
tion in not seeing that the bottoming for a 
cement floor was composed of proper mate­
rials, inconsequence of which dry-rot broke 
out in the wood-work to the loss and dam­
age of the pursuer. About the facts there is 
no doubt. The bottoming was bad, consist­
ing in part of wooden chips, shavings, sack­
ing and other perishable material, and it is 
not disputed that this was the cause of the 
rot which set in. It may be difficult to arrive 
at certainty which of the contractors it was 
who put in this improper material, as they 
naturally accuse each other. But this is 
certain—first, that the mischief was done, 
and second, that there was no such super­
vision by the architect as to prevent it or 
to note who caused it, the architect having 
certified this part of the work as having 
been well done, and this brought the pur­
suer into the position of having to pay for 
it as good work when in fact it was bad, and 
cannot now be maintained to have been 
anything else. It is quite certain that he 
certified this part of the work without hav­
ing seen it, as it is not maintained that if 
he had by himself or deputy seen the mate­
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rials which were put in he would not at 
once have ordered them to be removed and 
proper materials provided in their place. 
Can it be held in these circumstances that 
the defender, whose percentage on cost was 
one covering supervision, did exercise that 
amount of care and oversight which was 
reasonably to be expected of him ? I feel 
compelled to agree with the Lord Ordinary 
in thinking that it cannot. There may, of 
course, be many things which the architect 
cannot be expected to observe while they 
are being done—minute matters that nothing 
but daily or even hourly watching could 
keep a check upon. But as regards so sub­
stantial and important a matter as the 
bottoming of a cement floor of considerable 
area, such as this is shown by the plans to 
have been, I cannot hold that he is not 
chargeable with negligence if he fails before 
the bottoming is lud from view by the 
cement to make sure that unsuitable rubbish 
of a kind that will rot when covered up 
with wet cement has not been thrown in in 
quantities as bottoming contrary to the 
specifications. It is contended that the 
architect cannot be constantly at the work, 
and this is obviously true. But he or some­
one representing him should undoubtedly 
see to tne principal parts of the work before 
they are hid from view, and if need be, I 
think he should require a contractor to give 
notice before an operation is to be done 
which will prevent his so inspecting an 
important part of the work as to be able to 
give his certificates upon knowledge, and 
not on assumption as to how work hidden 
from view had been done. Here the archi­
tect directed the plasterer who was to put 
down the cement to proceed with his work 
without knowing whether the work to be 
covered up by it had been properly done or 
not.

I agree with the views expressed by the 
Lord Ordinary in his note, and move your 
Lordships to affirm his interlocutor.

L o u d  Y o u n g — I agree with the Lord 
Ordinary that this is a case of some import­
ance, and indeed of considerable import­
ance. It is important to architects and 
their employers to know what are their 
respective obligations and rights. They do 
not seem to be agreed, and there is a con­
flict of evidence upon the subject.

I think we may take it for granted that 
the contract here, was upon the ordinary 
terms. Architects and their employers 
may contract as they please, but w hen they 
contract upon the ordinary terms it is im­
portant to architects and those who employ 
them to know what are the rights and 
duties implied in such a contract. The 
defender’s contract here was to prepare 
plans and specifications, to obtain tenders, 
and to supervise “  the work from com­
mencement till completion.” That was the 
obligation undertaken by him which he 
says he fulfilled. On the other hand, he 
was to receive a fee of 5 per cent on the 
total cost of the villa. That was a contract 
upon the ordinary terms.

Now, the question here is, what is the 
import and meaning of such a contract.

It cannot be disputed that the bottoming 
of the cement floor was bad—so bad as to 
necessitate the taking up and relaying of 
the floor, causing not only expense but 
inconvenience to the pursuer—[Ilis Lord- 
ship then read the passage from  the defen­
ders evidence with regard to the bottoming, 
which is quoted supra], I am surprised 
that the defender should say that the certi­
ficate does not bear that the work has been 
done conform to contract. An architect's 
certificate that work has been done means 
that the work has been properly done 
according to the contract. Now, the ques­
tion is, was the defender’s conduct as 
stated here by himself in accordance with 
the duty he had undertaken to supervise 
the work ?

I think it important to refer to two other 
passages in tne evidence—[His Lordship 
read the passage from  the mason's evidence, 
which is quoted supra] — That illustrates 
very forcibly the defender’s conception of 
his duty, and makes it clear that he did not 
get any information upon which to give a 
certificate to the mason. The other passage 
is in the plasterer's evidence, and it shows 
that the defender did not get any informa­
tion upon which to give him a certificate 
either — [His Lordship read the passage 
from  the plasterer's evidence, which is 
quoted supra].

Now, that this work was scamped and 
the employer wronged is, I think, clear. 
When the pursuer asked the defender to 
set this scamping right, he in the end sent 
back her letter, and told her to go to her 
lawyers. Then the pursuer’s lawyers write 
and the defender, instead of saving that he 
would endeavour to find out whose fault it 
was, writes in answer simply that he repu­
diates all liability. Then the lawyers 
applied to the masons, and they say that 
the work has been done to the satisfaction 
of the architect, and that they are in no 
way responsible. When the plasterer is 
applied to he says that the work was done 
to the architect's instruct ions, and under his 
direct supervision, and was a first-class job. 
Then the pursuer brought this action, and 
the question is, whether under his contract 
obligation to supervise, the defender is 
under no obligation except to go occa­
sionally, and to take a glance at the work 
and see if anything is wroug, and if he sees 
anything wrong to have it put right, but if 
lie sees nothing wrong when he chances to 
be there, to make no further examination. 
I think the defender’s contract obliga­
tion demands a good deal more from him 
than he and some of his professional breth­
ren seem to think.

To some extent an architect is an artist 
— that is, as regards the design and 
plan. But for the rest, his work is 
just ordinary tradesman's work — draw­
ing specifications and supervising the 
work. He is not supposed to do all the 
supervision personally. His subordinates 
can do much of it as well as ho can himself, 
but if he undertakes to do it, he is bound 
either to do it himself, or to have it done 
by some person whom he employs and in 
whom he lias confidence. I think the mean­
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ing of the contract is that he shall see 
that the work is done well before he certi­
fies it. If he does not do this, then the 
interest of the employer is altogether 
neglected. The neglect here was not great, 
but l agree with the Lord Ordinary and 
your Lordship that there was neglect, and 
that the defender is liable.

If scamping of work is not discovered at 
the time it may be discovered afterwards, 
and one knows of architects who, upon 
scamping being discovered, thought it 
their duty, as standing between the em­
ployer and the contractor, to see that the 
contractor put it right, as the architect can 
do, for he has great power with the con­
tractors. He employs them and he certifies 
their work. I am surprised therefore that 
the defender here met the pursuer's de­
mands as he did, but the question is, what 
are the legal rights and obligations of the 
parties under this contract, and as I have 
said, I think the defender was liable for the 
neglect of the employers interests which 
took place here.

I am not without sympathy for the 
defender here, because he seems to have 
done as much as he and his professional 
brethren think they are bound to do. But 
we must construe the contract, and I think 
he was bound under his contract to do more 
than he did, and that he is liable for having 
failed to do so.

I am therefore of opinion that the inter­
locutor reclaimed against should be adhered 
to, and with additional expenses.

L o r d  T r a y x e r — I think this case in one 
aspect of it is a hard one for the defender. 
He appears to have given to the building of 
pursuer s house as much supervision and 
inspection as it was customary to give 
according to the practice of architects. 
Tried by that standard, it may be said that 
he did not fail in the performance of the 
duty he had undertaken. But that is not 
enough to absolve him from liability. 
Admittedly the duty of the defender was 
to give reasonable supervision, and I think 
that means such supervision as would 
enable him to certify that the work had 
been executed according to contract, which 
he had to certify before the tradesmen 
could call for payment of the sums due 
under their contracts. Now, here the 
defender certified that work had been done 
conform to contract, and the tradesmen on 
tliatcertificate were paid for doing it, when in
Eoint of fact it had not been so done.

Reasonable supervision of the work would 
have informed the defender that the masons 
were not entitled to the certificate he gave 
them. Again, it is a point against the 
defender tnat he ordered the plasterer to 
proceed with his work before lie knew or 
had ground for believing that the actual 
state of the mason’s work warranted such 
an order, and the fulfilment by the plasterer 
of the order so given to him prevented the 
defender from after wards discovering that 
the bottoming was defective or bad. W ith­
out going into further details, my opinion 
is that the judgment of the Lord Ora inary 
is right, although I do not adopt all that he 
has said in his opinion.

L o r d  M o n c r e i f f  — The Lord Ordinary 
has taken a somewhat strict view of the 
defender's duties as architect, but looking 
to the peculiar circumstances of the case I 
am of opinion that the judgment is justified 
by the evidence.

It is satisfactorily proved (although this 
was denied by the defender) that the dry- 
rot which made its appearance in the pur­
suer's dwelling-house was caused by defec­
tive bottoming or filling under the scullery 
floor. The parties primarily responsible 
for this inexcusable scamping were either 
the masons or the plasterer, for of course 
they were responsible for the acts of their 
workmen. The dry-rot did not make its 
appearance until the house had been 
taken off the contractor's hands and after 
the defender had been settled with and 
paid. On discovering the state of mat­
ters the pursuer applied to all three—the 
defender the architect, Messrs Sutherland 
& Sous the masons, and Mr Hunter the 
plasterer. They all repudiated liability. 
Messrs Sutherland & Sons said that they 
had carried out their contract according to 
specification and to the satisfaction of the 
architect. Mr Hunter said that the work 
was done under the architect's instructions 
and under his direct supervision, and in his 
(the plasterer’s) opinion was a first-class 
iob. The defender not only repudiated 
liability, but refused to admit that the dry- 
rot was connected with the bottoming or 
filling.

In these circumstances the pursuer was 
placed in a very awkward position. She 
did not know against whom to proceed, 
and the defender gave her no assistance in 
that matter. If she brought both the 
masons and plasterer into Court there was 
risk of one of them being assoilzied with 
expenses. Now that we have got their 
evidence there is reason to think that they 
both might have been found liable, as they 
each according to their own story adopted 
and were paid for defective work which 
had been done for them by the other con­
tractor. But the pursuer could not foresee 
this, and the question is whether she was 
bound to run the risk which I have indi­
cated.

She decided to proceed direct against the 
defender the architect.

The question which is raised as to the 
defender's liability is difficult and narrow— 
the more difficult because a large number 
of eminent members of the defender’s pro­
fession entirely acquit him of blame and 
responsibility in the matter. No doubt he 
is paid a commission of 2£ per cent, for 
supervision, but in return for tnat remuner­
ation he cannot be expected to be constantly 
present, and even it he were to visit the 
work every day scamping might go on 
when his back was turned for which it 
would he unreasonable to hold him respon­
sible. The ground—narrow, hut I think 
sufficient—on which I think he should be 
held responsible is that the scamping 
occurred at a stage of the work to which 
his attention should have been and indeed 
was directed, that is, the point at which 
the plasterer succeeded the masons.
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Now, it appears from the defender's own 
evidence that on tlie 27th May he notified 
to the plasterer to proceed with his work. 
I do not think that 1 am misstating the evi­
dence when I say that when that notice was 
given tlie defender did not know that the 
masons had completed their part of the 
bottoming. If the defender had inspected 
the work at that stage, or sent an assistant 
to do so, he would, if the masons* story is 
true, have discovered that 15 inches of the 
masons' part of the bottoming still required 
to be done, and it the plasterer’s story is 
true he would have found that the whole 
of the bottoming, including the 3 inches 
which the plasterer should nave supplied, 
had been filled in, but that the upper part 
of it was not conform to specification and 
must be immediately rejected, in which 
case he would not have granted certificates 
as he did.

Instead of doing this, however, he trusted 
to the experienced contractors whom he 
had employed, and without finding out 
how matters stood told the plasterer to 
proceed, with the fatal result that the 
scamped work was covered up with cement.

1 have no doubt that in the great majority 
of cases an architect would be in perfect 
safety to trust the work of experienced 
contractors like Messrs Sutherland & Sons 
and Mr Hunter; and, moreover, we are 
told that it is a very unusual thing to find 
bottoming scamped in this way, or to find 
dry-rot proceeding from such a cause. But 
here the unforeseen occurred; on the evi­
dence there is no doubt that dry-rot was 
generated bv the bad bottoming, and there 
is also no doubt that the contractors, al­
though their attention was drawn to the 
state of the bottoming (for they each say 
that they were surprised to see that the 
work was completed) alforded no protec­
tion to the pursuer. In these circumstances 
I think she was compelled as well as en­
titled to fall back upon the architect who 
had undertaken to supervise the work.

While this is my opinion on the facts of 
the present case, I do not wish to be under­
stood as meaning that an architect is to 
be held responsible for all defective work 
which may be covered up during his ab­
sence. Not even a clerk of works could 
be expected to detect everything of that 
kind. My opinion proceeds on the ground 
that when one contractor had to follow 
another, and when the work done was about 
to be covered up so that it could not there­
after be inspected, the architect should, 
under the duty of supervision which he had 
undertaken, have ascertained either by 
personal inspection or through an assistant 
whether the bottoming had been done 
according to specification, and that in 
failing to do so he did not use reasonable 
care in the discharge of his duty.

The defender seems to have taken a great 
deal of trouble in connection with the con­
struction of this villa, and it is therefore 
all the more to be regretted that he should 
beheld liable for this mistake; but on the 
evidence I am unable to say that the Lord 
Ordinary's judgment is wrong.

The Court udhered, with additional ex­
penses.

Counsel for Pursuer and Respondent 
— Ure, Q.O. — Clyde — Lyon - Mackenzie. 
Agents—W . & F. Haldane, W.S.

Counsel for Defender and Reclaimer— 
Johnston, Q.C.—Baxter. Agents—J. S. & 
J. L. Mack, S.S.C.

Wednesday, July 12.

F I R S T  D I V I S I O N .
(Lord Pearson, Ordinary.

CORPORATION OF GLASGOW v.
W YLLIE.

Police—Scicei'— Asscssmcnt—Glasgoio Cor­
poration and Police Act 1895 (08 and 59 
Viet. cap. cxliii.), sec. 26.

The Corporation of Glasgow entered 
into agreement with two other local 
authorities for the construction of a 
main sewer for the drainage of a dis­
trict partly within the City of Glasgow 
and partly within the areas under the 
control of the other contracting parties. 
By this agreement, wThich received sta­
tutory authority under sec. 26 of the 
Glasgow Corporation and Police Act 
1895, it was provided that the sewer 
should be constructed by the first party, 
who should bear the whole cost in the 
first instance. It was further provided 
that the gross valuation of all the par­
ties should be ascertained annuallv, 
“ and the amount necessary to provide 
in each year for the annual instalment 
of repayment of capital, or cost of the 
said main sewer . . . shall be allocated 
annually on each party in the propor­
tion which their gross valuation in that 
year bears to the total valuation of said 
drainage district, . . . each party to 
raise their own respective proportions 
so determined according to their own 
method of assessment.” The method 
of assessing for the purposes of the 
agreement was provided for the other 
parties by section 26 of the Act of 1895 
but no method was specified as regards 
Glasgow.

The sewer was constructed in accord­
ance with the terms of the agreement. 
An action was raised by the Corpora­
tion against the proprietor of lands and 
heritages adjoining a street through 
which part of the drain ran, for a sum 
which they alleged to be his proportion 
of the capital cost of construction of 
the sewer. The action was based upon 
section 329 of the Glasgow Police Act 
1866, which provides that such proprie­
tors, where noordinary sewer previously 
existed in the street, “ shall be bound 
to relieve the magistrates and council 
from the expense of constructing an 
ordinary public sewer” in proportion 
to their respective frontages.

This was the ordinary method of 
assessment in Glasgow.


