58 The Scottish Law Reporter.—Vol. XL, [Fersusony Barclay & Co, Ltd,

Nov. 12, 1902

““berthing” charter. That appears to be
true, and may raise a question whether the
defenders are entitled to claim demurrage,
and who is bound to pay it. But it has
nothing to do with a claim made for ship’s
disbursements by the disburser.

The Sheriff-Substitute proceeds upon the
ground that there was no contract between
the parties. But if the captain of the
vessel put himself in the hands of the pur-
suer, and the defenders take the benefit of
his so doing, there is contract enough to
make them liable. They suffer no detri-
ment thereby, because whatever broker
had been so employed their liabiiity would,
as regards amount, have been exactly the
same, [ therefore think the pursuer is
entitled to decree,

The LorD JUSTICE-CLERK, LORD YOUNG,
and LORD MONCREIFF concurred.

The Court pronounced this interlocutor—

‘““Sustain the appeal and recal the
said interlocutor appealed against:
Find in fact (1) that the pursuer was
employed as shipbroker to attend to
the business of the defenders’steamship
‘Rocklands,” of Flensburg, and make
any necessary disbursements for said
ship on her arrival in Methil about the
end of January 1900, and to supply her
with bunker coal; (2) that as shipbroker
the pursuer performed the services and
made the disbursements charged for in
the account sued for; and (8) that the
defenders took the benefit of the pur-
suer’s said services, and were lucrati
to the extent of the said disbursements:
Find in law that the defenders are liable
to the pursuer in the sum sued for:
Therefore decern against them for pay-
ment to the pursuer of the sum of
£53, 3s. 6d., with interest,” &c.

Counsel for the Pursuer and Appellant—
Ure, K.C.—Sandeman, Agents—Wylie &
Robertson, W.S.

Counsel for the Defenders and Respon-
dents—Solicitor-General Dickson, K.C.—
Spens. Agents—J. & J. Ross, W.S,

Wednesday, November 12.

SECOND DIVISION,

[Sheriff-Substitute at
Kilmarnock.

FERGUSON . ANDREW BARCLAY,
SONS, & COMPANY, LIMITED.

Master and Servant— Workmen’s Compen-
sation Act 1897 (60 and 61 Vict. c. 37), sec.T
(1)—Factory and Workshop Act 1878 (41
Vict. c. 16), sec. 93 (8) — Factory — On or
in or about” Factory—Employment on
Factory Business in Shed of which
Undertaker Tenant, half-a-mile from
Factory.

An engineering company were ten-
ants of a railway shed situated about
half-a-mile from a factory in which

they carried on their business. The
company were inuse to send a squad of
men from the factory to the shed for the
purposes of any work requiring to be
done there in connection with the busi-
ness of their factory, While so em-
ployed as one of a squad of men in the
shed, working at a locomotive engine
the property of the company, one of
their workmen was injured. No
mechanical power was used in the
shed, In an appeal under the Work-
men’s Compensation Act 1897, held that
the injured workman was not em-
ployed ““on or in or about” a factory
within the meaning of section 7 (1) of
the Act.

This was a case stated on appeal from a de-
termination of the Sheriff-Substitute (D. J.
MackeNzIE) at Kilmarnock, in an arbitra-
tion under the Workmen’s Compensation
Act 1897 between John Ferguson, Grange
Knowe, Irvine Road, Kilmarnock, appli-
cant and respondent, and Andrew Barclay,
Sons, & Company, Limited, Caledonia
‘Works, Kilmarnock, appellants,in whichthe
applicant claimed compensation in respect
of injuries sustained by him on 1lth De-
cember 1901 in the course of his employment
by the appellants.

The following facts were stated as ad-
mitted or proved :—*‘1. That the applicant
and respondent was on 11th December 1901
a workman in the employment of the ap-

ellants, who are engineers at Caledonia

orks, Kilmarnock, which is a factory
within the meaning of section 7 of the
Workmen’s Compensation Act 1897, 2.
That on said date the applicant and respon-
dent was employed by the appellants as
one of a squad of men working at a locomo-
tive engine, which was the property of the
appellants, in a shed belonging to the Glas-
gow, Barrhead, and Kilmarnock Railway
Company, and used by the said Railway
Company, of which shed the appellants
were tenants in terms of an agreement. 3.
That the shed in question is situated about
half-a-mile from the appellants’ works,
with which it has no direct communica-
tion by rail, and had been used by them
for similar purposes for several weeks at a
time on many occasions before Martinmas
1901. 4. That no steam, water, or other
mechanical power was used in said shed.
5. That while in the course of his employ-
ment on said 11th December 1901 the appli-
cant and respondent was injured by an
accidental explosion of naphtha which oc-
curred when he Jifted a tin of that sub-
stance in mistake for one of oil. 6. That
the injuries to the applicant and respon-
dent were such that he has been since and
still is unable to work.”

The Sheriff-Substitute’s finding was as
follows :—*On these facts, while of opinion
that the shed in question wasnot by itselfa
factoryin the sense of sec. 7, sub-secs. 1 and
2, of the Workmen’s Compensation Act, 1
found that it formed part of the factory in
which the applicants carry on their busi-
ness, and that they were liable in compen-
sation to the applicant and respondent at
the rate of 14s. 6d. per week from the 1st
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day of January 1902, being 50 per cent. of
his average weekly wage for the previous
twelve months, in terms of the Workmen’s
Compensation Act 1897.”

The question of law for the opinion of
the Court was—*‘ Whether the applicant
when injured was employed ‘on or in or
about’ a factory within the meaning of sec-
tion 7, sub-sections 1 and 2, of the said
Act?”

The Workmen’s Compensation Act 1897
(60 and 61 Vict. cap. 37), sec. 7, enacts—** (1)
This Act shall apply only to employment
by the undertakers as hereinafter defined
onorinorabouta . . . factory . .. (2)
In this Act . . . ‘factory’ has the same
meaning as in the Factory and Workshop
Acts 1878 to 1891.”

The Factory and Workshop Act 1878 (41
Vict. cap. 18), sec. 93, enacts, inter alia—
“The expression ‘non-textile factory’ in
this Act means . . . (3) Also any premises
wherein or within the close or curtilage or
precincts of which . . . steam, water, or
other mechanical power is used in aid
olii the manufacturing process carried on
there.”

Argued for the appellants—The shed in
guestion was not a factory ; no mechanical
puwer was used there. Though the appel-
lants’ works were a factory, it did not
follow that the shed would be held to be
within the statute, even if it had been in
the immediate vicinity of the factory and
had been in the sole occupancy of the
appellants in connection with the business
of the factory—Mooney v. Edinburgh and
District Tramways Company, December
20, 1901, 4 F. 390, Lord Moncreiff, 394, 39
S.L.R. 260. The words “about a factory”
could not cover anything which happened
half-a-mile from the factory— Chambers
v. Whitehaven Harbour Commissioners,
[1899], 2 Q.B. 132.

Argued for the respondent—The work
done in the shed was part of the business
of the appellants’ factory, and the men
sent there were not sent out of the factory—
they remained in the appellants’ premises—
Barclay, Curle, & Company v. M‘Kinnon,
February 1, 1901, 3 F. 436, 38 S.L.R. 321. It
was immaterial that the accident happened
in a part of the premises where no mechani-
cal power was used—Pefrie v. Weir, June
19, 1900, 2 F. 1041, 37 S.L.R. 795. On the
authority of the case of Mooney v. Edin-
burgh and District Tramways Company,
cit. sup., the respondent was entitled to
prevail,

LorRDp JUSTICE-CLERK—If work is being
carried on at a particular place in the mode
described in the Act then that place is a
factory, and it is of course clear that there
may be a place of a considerable size in
which work is carried on by steam or other
mechanical power in only one part, but so
as to make tge whole a factory. But here
workmen were sent away to a place half-a-
mile off, where no mechanical power was
used, and we are asked to hold that that
was a factory because the workmen while
there were engaged in factory work. TIam
quite unable so to hold. The Act is care-

fully framed so as to obviate the injustice
which would be done by excluding a work-
man from the benefit of it where injury is
caused in a place which is separated only a
little from a factory. The words of the Act
are “on or in or about” a factory. Now,
that word ‘““about” lets in interpretation
of the Act in a reasonable sense, For
example, if there is a narrow lane—even a
public lane—dividing two parts of a factory,
the part on the opposite side of the lane
from the side on which the mechanical
power was in operation would be properly
described as ‘“*at,” or if not *‘‘at” then
‘“‘about” the factory. But when a place is
half-a-mile away, without any connection
with the factory, I cannot hold that place
to be ““about” a factory. In the case of
shipbuilding yards there are special provi-
sions by which a ship, though removed
into the water to some little distanee, may
still be dealt with as a part of a factory.
But there is no such provision applicable
to the circumstances of this case.

I am of opinion that there is in this case
no claim for compensation under the Act,
and 1 would move your Lordships to answer
the question accordingly.

Lorp TRAYNER —I am of the same
opinion. The Sheriff finds as matter of
fact that the shed in question is not in
itself a factory, but that although half-a-
mile distant it formed part of the respon-
dent’s factory. On the statement of facts
before us I am unable to come to the con-
clusion that the shed in question was either
a factory or part of a factory. The result,
in my opinion, is that the Sheritf has erred
in giving compensation, and I am prepared
to answer the question put to us in the
negative.

LorD MoONCREIFF—I have no difficulty
about this case. The work in which this
man was engaged may have been proper
factory work—I am willing to assume that
it was, but personally I should have liked
more information as to the nature of the
work upon which he was engaged in this
shed. The question is not whether the
work which was bein%l done was proper
factory work, but whether the place where
it was done was a factory. e are fam-
iliar with cases where upholsterers or
ironmongers have premises outside the
towns where their shops are, in which
goods are prepared for sale by machinery.
Assuming any such premises to be a fac-
tory, if it was found that the goods pre-
pared there required varnishing or any
finishing operation after they were brought
to the shop, could it be said that that con-
stituted the shop a part of the factory? 1
do not think that could be maintained. It
has been decided again and again that
when factory work is carried on at the
distance of half-a-mile or other substantial
distance from the factory, the place where
it is carried on will not be held to be within
the statute merely because the work doune
is part of the business of the factory.

Therefore I am of opinion that the Sheriff
has gone wrong, and that we should answer
the question in the negative.
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LorD YoUNG was absent,

The Court answered the question in the
negative.

Counsel for the Applicant and Respon-
dent—M*Clure—A. Moncrieff. Agents—
Simpson & Marwick, W.S.

Counsel for the Respondents and Appel-
lants— Watt, K.C.—W. Thomson. Agents
—Connell & Campbell, S.5.C.

Wednesday, November 12.

SECOND DIVISION.
[Sheriff Court at Perth,
CRICHTON BROTHERS v, CRICHTON.

Process—Caution for Expenses—Bankrupt
Defenders—Process Sisted.

An action was raised against A, B,
and C, in which it was sought to have
them found jointly and severally or
severally liable in a slump sum of
damages. The ground of action was
the same against all the defenders.
Defences were lodged for A and joing
defences were lodged for B and C. The
defence was the same in each case, ex-
cept that A pleaded in particular that
no damage had been caused or coutri-
buted to by her. The defenders all
having been rendered bankrupt A’s
trustee sisted bimself as a party to
the action, but the trustee on the
sequestrated estates of B and O did
not do so. On a motion by the pur-
suers of the action to have B and C
ordained to find caution as a condition
of their continuing to litigate, the
Court in the circumstances refused
the motion and sisted process, hoc
statu, as against these defenders,
leaving the case to proceed as between
the pursuers and A’s trustee.

This was an appeal from a decree pro-
nounced in the Sherift Court of Perth
against two out of three bankrupt defen-
ders in an action of damages in respect of
their failure to obtemper an order of the
Court to find caution for expenses.

In 1899 Robert Crichton and David Gentle
Crichton, traction-engine and threshing-
machine owners, Burrelton, near Coupar-
Angus, in an action at their instance in
the Court of Session against Mrs Margaret
West or Crichton their mother, John Crich-
ton and James Crichton their brothers, and
others, obtained decree of declarator that
the pursuers were the sole partners of the
firm of Crichton Brothers, traction-engine
and threshing-machine owners, Burrelton,
There was also in that action a conclusion
for £1000 damages, which, however, was
pot insisted in, and was accordingly dis-
missed.

In November 1901 Robert Crichton and
David Gentle Crichton, as sole partners of
the firm of Crichton Brothers, raised the
present action in the Sheriff Court at

Perth against Mrs Crichton, High Street,
Burrelton, John OCrichton, saw miller,
Burrelton, and James Crichton, engine-
man there, jointly and severally or sever-
ally, for a sum of £2000 damages for loss
alleged to have been sustained by reason
of certain illegal acts and intromissions on
the part of the defenders with the machinery
and business of the pursuers’ firm.

The pursuers averred—‘‘{Cond. 12) Not-
withstanding the said action in the Court
of Session and protests made by the pur-

‘suers prior to the raising thereof, the

defenders at and prior to May 1899, and
down to the final decision in said action,
represented and continued to represent to
the public that the pursuers were not the
partners of Crichton Brothers. They held
themselves out as the sole partners, or as
at least in sole right of the business and
assets of said irm, They falsely represented
to the authorities of the Post Office that all
letters addressed to ‘Crichton Brothers’
ought to be delivered to them. They thus
wrongously obtained possession of several
such letters. In consequeuce of a repre-
sentation by pursuers these authorities
ceased to deliver such letters to defenders,
but in consequence of defenders’ said mis-
representations they also refused to deliver
these letters to the pursuers, who thus
suffered much damage in the conduct of
their business. They also issued circulars
throughout the country, and particularly
among the customers of Crichton Brothers,
purporting to be signed by Crichton
Brothers, instructing that all orders should
be sent to the defender Mrs Crichton, and
intimating that any parties making pay-
ments to the pursuer Robert Crichton
would be held liable in second payment.
A co(g)y of said circular is herewith pro-
duced. It was issued without the know-
ledge or authority of the pursuers or any
of them. Authority was not given by the
pursuers or any of them to the defenders
or to any of them to append the firm name
of Crichton Brothers to said circular, which
was altogether false and calculated and
intended to mislead the public. It is be-
lieved and averred that the defenders
offered for and obtained contracts and
took on orders in the name of and as
representing themselves to be Crichton
Brothers, In consequence of the said mis-
representations by the defenders the pur-
suers’ business has suffered and will suffer
great loss and damage, for which the
efenders are responsible.”

Defences were lodged in this action for
Mrs Crichton, and joint defences were
lodged for John Crichton and James
Crichton.

The pursuers pleaded—¢The pursuers
having suffered damage to at least the
extent sued for through the illegal acts
and conduct of the defenders, decree as
craved ought to begranted, with expenses.”

The defender Mrs Crichton pleaded—¢(1)
The pursuers’ averments are irrelevant to
support the conclusions of the action. (2)
The pursuers’ averments, so far as material,
being unfounded in fact, the defender is



