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Thursday, December 18.

FIRST DIVISION
[Lord Kyllachy, Ordinary.

EARL OF KINTORE AND OTHERS wv.
ALEXANDER PIRIE & SONS,
LIMITED.
Fishings—Salmon-Fishing—Obstruction—
: Millogwner—-Abstraction of Water—Title
of Salmon-Fishing Proprietors to Com-

plain—River. .

In an action at the instance of the
proprietors of salmon-fishings against
a millowner, who was a riparian pro-
prietor, to restrain him from obstruct-
ing the free passage of salmon by ab-
stracting from the river so much water
as frequently to dry the bed of theriver
for about 1300 yards, the defender
maintained that the pursuers had no
right to object to the obstructions com-
plained of, in respect that the water
was abstracted and returned within the
millowners’ own property, and that his
operations were not objected to by any
riparian progrietor having a title to
complain. eld that the millowner
was not entitled, apart from prescrip-
tion, to abstract water in such quanti-
ties as to injure the pursuers’ salmon-
fishings, and that the pursuers as
proprietors of salmon-fishings were en-
titled to object to such abstraction of
water from the river. o

The estate of salmon-fishing is one
which will receive the protection of the
law against injurious interference in
the same way as any other estate
created or recognised by the law.

Prescription—Long Prescription—Abstrac-
tion of Water from River by Millowner--
Right of Proprietors of Salmon-Fishings
to Object—Tantum prescriptum quantum
possessum—Salmon-FisMng—Rwer.

Evidence upon which held that a
millowner had not established a right
by prescription to abstract water from
a river in such a manner as to obstruct
the passage of salmon. )

Held that for the purposes of this
question the measure of the use was
not the capacity of the millowner’s
works to ta}{{e and use water but the
amount of water actually taken.

Held turther, that in calenlating the
amount of water in fact taken the mill-
owner was not entitled to include the
amount of water taken for another
mill, not his property, on the opposite
bank, the lade leading to which had been
closed by themillownerunderagreement
with the proprietor of the other mill,

Held also that, as in 1882 a change
had been introduced whereby the whole
water abstracted was taken out of the
river at the higher of two dams and
only returned at the tailrace of the
lower dam, and a longer space of the
river was consequently dried, and the
millowner had failed to prove that this
change was immaterial as regards

injury to salmon-fishings, his present
abstraction of water was not justified
by prescriptive use.

Acquiescence—Proprietors of Salmon-Fish-
ing—Obstruction. :

Inan action by the proprietors of
salmon-fishings against a millowner
to prevent his injuring the fishing by
abstracting the water tfrom the bed of
the river, the defender averred that
the extensive alterations in his works
causing the alleged abstraction had
been carried out with the knowledge
of and without objection from the pur-
suers, and pleaded that the pursuers
were barred by acquiescence.

Held that mere knowledge of and
absence of objection to the alterations
made by the defenders on their own
property were not sufficient to bar the
pursuers from insisting in their action.

Fishing— Salmon Fishing— Obstruction—
Consent of Fishery Board — Salmon
Fisheries Act 1862 (25 and 26 Vict. c. 97)
—Salmon Fisheries Act 1868 (31 and 32
Vict. e. 123).

The consent of the Salmon Fishery
Board to alterations on amillowner’s ap-
pliances for using the water in ariver for
power purposes does not bind the pro-
prietors of salmon fishings in the river,

This was an action at the instance of the
Earl of Kintore and others, proprietors of
salmon-fishings on the river Don, against
Alexander Pirie & Sons, Limited, paper
manufacturers, at Stoneywood Works, on
the same river, ’

The summons concluded for declara-
tor that the defenders ‘“have no right
or title by means of dam dykes or weirs
stretching across the river Don, and in-
takes, sluices, mill lades, tailraces, and
other relative works wheresover situated,
erected, and maintained, or to be erected
and maintained by them in connection
with their works at Stoneywood aforesaid,
or in consequence of operations executed
by them or their authors or to be executed
by them on the bed of the river Don, to
prevent or obstruct the free passage of
salmon to and from the fishings on the
upper reaches of the river belonging to the
several pursuers, or to one or more of
them, or otherwise, and at least that they
are not entitled by means of such works or
operations to interpose a greater obstruc-
tion to the free passage of salmon to the pre-
judiceof the pursuers,oroneor more of them
as proprietors of salmon-fishings aforesaid
than was caused by their said works prior
to the dates, or one or other of them, which
may be determined in the course of the

rocess to follow hereon to have been the

ates when the illegal operations referred
to in the third conclusion hereof were made
and executed ; (second) It ought and should
be found and declared by decree foresaid
that the dam dyke or weir known as the
Stoneywood Dyke belonging to the defen-
ders, and stretching across the river Don
at a point about a quarter of a mile above
the defenders’ works at Stoneywood afore-
said, and the intake, sluices, mill- lades,
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‘tailraces, and other works used in connec-
tion therewith, constitute, as at present
constructed and in use, an illegal obstruc-
tion to the free passage of salmon to and
from the fishings on the upper reaches of
the said river belonging to the several
pursuers or one or more of them ; (third) It
ought and should be found and declared by
decree foresaid that at various dates with-
in the prescriptive period of forty years
prior to the raising of the present action
the defenders or their authors have exe-
cuted operations upon the said Stoneywood
Dyke and upon the bed of the river imme-
diately above and below the same, and also
upon the intakes, sluices, mill-lades, tail-
races, and other works used in connection
therewith, which operations, or one or
more of them, have the effect of illegally
obstructing the salmon ascending and de-
scending the said river Don to and from
the fishings of the pursuers, or one or more
of them, or otherwise and at least have the
effect of illegally obstructing the salmon so
ascending and descending the said river
to an extent materially exceeding any
obstruction which existed prior to the said
operations, and that to the prejudice of
the pursuers, or one or more of them.”

There was a conclusion for reconstruc-
tion or alteration of the dyke, &c., so that
there should be no greater obstruction to
the free passage of salmon than was caused
at the commencement of the prescriptive
period, or such later date as aforesaid.

There were further alternative conclu-
sions for declarator and interdict

The summons further concluded—**Sixth,
“It ought and should be found and declared
by decree foresaid that the defenders are
not entitled to withdraw from the said river
at the said Stoneywood Dyke a quantity of
water that shall exceed at anytime a flow
of 7000 cubic feet, or 43,750 gallons per
minute or thereby, or such other quan-
tity, less or more, as the defenders shall be
able to instruct in the course of the pro-
cess to follow hereon that they are entitled
to withdraw from the said river at the said
dyke in virtue of their titles or immemo-
rial possession.”

The summons contained certain other
conclusions bearing ugon the operations
of thedefendersupon the dam dyke and the
withdrawal of water upon Sundays, to
which it is unnecessary to refer further.

The circumstances of the case and the
contentions of the parties are set out fully
in the opinions of the Lord Ordinary and
of the Lord President, infra.

The pursuers pleaded — ‘(1) The defen-
ders having noright in virtue of their titles
or immemorial possession to prevent or
obstruct the free passage of salmon up and
down the said river, or, at all events, to
increase the obstruction caused by their
said works prior to the dates condescended
upon, decree ought to be pronounced in
terms ,of the first conclusion of the sum-
mons.  (2) The defenders or their authors
having within the (Frescriptive period of
forty years executed operations upon the
said dam dyke and relative works, and
upon the bed of the river, whereby the

Salmon ascending and descending the river
are illegally obstructed to an' extent
exceeding any obstruction previously
existing, the pursuers are entitled to de-
cree in terms of the third, fourth, and fifth
conclusions of the summons. (3) The de-
fenders or their authors having within the
prescriptive period illegally increased the
quantity of water withdrawn by them
from the river to the prejudice of the
pursuers, the pursuers are entitled to
decree in terms of the sixth conclusion
of the summmons.” .

The defenderspleaded—¢‘(1) No titletosue
(3) The pursuers are barred by acquiescence,
taciturnity, and mora, from insisting in the
present action. (6) The defenders bein
entitled (1st) by virtue of their titles, an
(2nd) by prescription, to maintain and use
the works complained of, and the said
works being in all respects conform to the
Salmon Fisheries Acts, they are entitled
to absolvitor. (7) Separatim,the defenders
and their predecessors and authors having
been in use for more than forty years to
withdraw water from the river to the full
capacity of the works é)resently employed
for that purpose, should be assoilzied. (8)
The defenders and their predecessors hav-
ing in the knowledge of the pursuers ex-
pended large sums on the footing that what
is now complained of was in every respect,
legal and not challenged, the defenders
should be assoilzied.”

The Lord Ordinary (KYLLACHY), after a
proof, on 21st December 1901 pronounced the
following interlocutor:—‘Finds that the
defenders have since 1882, and by means of
alterations made in that year or in the
years following, on their mill lade and other
appliances at Stoneywood, abstracted, and
do still abstract, from the river Don at the
Stoneywood dam dyke a quantity of water
amounting, when the river stands level or
about level with the crest of the said dyke,
to not less than 36,000 cubic feet per minute:
Finds that the said water is to a partial
and unimportant extent returned to the
said river 663 yards lower down, above the
Waterton dam dyke, but that for the rest
it is returned only at the foot of the Water-
ton tailrace, which, measuring down the
river, is about. 1330 yards below the Stoney-
wood dyke: Finds that by means of the
said exclusion from the river of the said
water for the said distance, the river bed
is, as regards running water, practically
dried, except when the river is flowing in a
volume exceeding 36,000 cubic feet per
minute: Finds that thereby the passage of
salmon up and down the river is to a sub-
stantial extent obstructed or impeded, and
that by consequence the pursuers’ salmon-
fishings in the upper reaches of the river’
are substantially injured : Finds that,
apart from prescriptive right, the said
abstraction of water by the defenders to
the injury of the pursuers’ salinon-fishings
is an actionable wrong: Findswith respect
to the defenders’ prescriptive rights—(1)
that they have failed to prove that forforty
years or upwards prior to the raising of the
action, or for any period prior to 1882, they
were in use to draw from the river at the
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Stoneywood dam dyke, or to exclude from
the river between Stoneywood and Water-
ton more than 7000 cubic feet per minute;
(2) that the defenders have also failed to
prove that for forty years or upwards prior
to the raising of the action they abstracted
at Waterton dam dyke, or excluded from
the river between Waterton dam dyke and
the foot of the Waterton tailrace, a quan-
tity of water ameoeunting, when the river
was level with the average crest of the
‘Waterton dyke, to more than 28,000 cubic
feet per minute: Finds that in these cir-
cumstances the defenders’ said present
abstraction of water at Stoneywood, and
exclusion of such water from the river for
the said distance, is not supported by pre-
scriptive usage; and, separatim, that the
defenders have failed to prove that the
differences between their present and their
former usage (that is to say, the differences
above mentioned with respect (1) to the
point of abstraction, and (2) to the amount
of water abstracted) are immaterial as
regards injury done or calculated to be
done to the pursuers’ salmon - fishings:
Finds further that the defenders have
failed to prove that the pursuers’ right to
complain of their said operations is barred
by acquiescence : Finds therefore that the
pursuers are entitled to require that the
defenders’ abstraction of water from the
said river shall—as regards both the point
of abstraction and the quantity abstracted
—be restored to the position existing prior
to1882: . . . Findsthe pursuersentitled to
expenses since the closing of the record, and
remits to the Auditor to tax the said ex-
penses and to report: Reserves as to other
expenses, and %ca.nts leave to reclaim,”

Opinion.—** The pursuers here are pro-
prietors of salmon-fishings on the upper
waters of the river Don. The defenders
are paper manufacturers at Stoneywood
and Waterton, on the lower part of the
river, who have at least for seventy years
drawn water from the river for the pur-
poses of their manufacture. They have
done so at two dam dykes—one at Stoney-
wood and the other at Waterton. The
Stoneywood dyke is the higher. The
Waterton dyke is about 660 yards lower
down. The Stoneywood tailrace formerly
discharged above Waterton. It now dis-
charges into the Waterton tailrace, which
tailrace discharges into the river about
1330 yards below Stoneywood.

“The pursuers’ complaint is that since
the year 1882 the defenders haye, by means
of alterations made in that year and subse-
guently on their intake, lade, and other
appliances—(1) largely increased their ab-
straction of water at Stoneywood ; and (2)
returned the water into the river not
above Waterton as formerly but lower
down, at the end of the Waterton tailrace.
It is said that by doing so they have
depleted to a much larger extent than for-
merly the portion of the river between the
two dykes, and also, although in a less
degree, the portion of the river between
Waterton dyke and the foot of the Water-
ton tailrace. It is also said that, as a con-
sequence of this depletion, the passage of

salmon up the river has been obstructed or
impeded, with the result of causing serious
injury to the pursuers’ salmon-fishings.

“The defenders do not dispute that at
the time alleged they made alterations on
their appliances which have since enabled
them to abstract at Stoneywood a greater
quantity of water than formerly.

¢ Nor do they dispute that they now can
and do dry the river between Stoneywood
and Waterton when the river is low more
frequently and more com}l)gletely than for
the period prior to 1882, But they main-
tain various defences both in fact and law.

“They first corttend generally that the
alterations being executed within their
own property and for a legitimate purpose,
and without objection by the riparian
owners, the pursuers, as owners only of
salmon-fishings, have no title to complain.

‘“They contend next that the alterations
in question—which involved a large expen-
diture, and led ultimately to a still larger
expenditure — were executed with the
knowledge and approval of the Don
Fishery Board, and separately were exe-
cuted with the knowledge of the pursuers.
They say therefore that the present action
is barred by acquiescence.

“They further, however, contend that
they have right by virtue of prescription
to do all they have done, or, at all events,
that the pursuers’ right to object is barred
by prescription. And on this head they
maintain various propositions of fact, said
to be established by the proof. They say—
(1) that while between 1865 and 1852 they
did take at Stoneywood a much smaller
amount of water than they take now, they
yet for forty years and upwards prior to
1865 took practically as much water as they
take now. They say (2) that between 1865
and 1882 they could by their then existing
appliances have taken as much water as
they take now. They say further (3) that
for forty years and npwards prior to 1882
they excluded, at all events from the river
below Waterton, as much as they exclude
now, and that the effect of that exclusion
on the pursuers’ salmon-fishings was prac-
tically the same as the total effect now.
They also say (4) that the pursuers have
not sufficiently connected the alleged in-
jury to their salmon-fishings with the
depletion or alleged depletion of the river
caused by their (the defenders’) operations.

¢TI think that in dealing with the various
questions thus raised it may be best some-
what to invert the above order, and to con-
sider — (1) What quantity of water the
defenders do in fact, now and since 1882,
abstract at Stoneywood ? (2) What effect
that abstraction has on the state of the
river, and on the pursuers’ salmon-fishings
as affected by the state of the river? (3)
‘Whether, apart from prescription, the de-
fenders can justify what they do? )
Assuming the negative, what, if any, are
their prescriptive rights at Stoneywood?
(5) What, if any, are their prescriptive
rights at Waterton? (6) How far their pre-
scriptive rights, particularly their rights
at Waterton, affect the guestion at issue?
(7) How far the pursuers, if entitled other-
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wise to redress. are barred by acquiescence?

(1) Present Abstraction at Stoneywood.
—The question here, it must be noted, is
not what the defenders have abstracted
since the raising of the present action, or
how much or how little they may abstract
when on particular oceasions they more or
less use their steam-power in lieu of their
water-power. It is common ground that
it is their interest as well as their practice
to utilise their water-power to the utmost.
And accordingly the question is, what
amount of water they withdraw from the
river under normal conditions—that is to
say, when their turbines and water-wheels
are working at full power.

“It has also to be noted that it is com-
mon ground that for the purposes of this
case the best measure of the extent of the
defenders’ abstraction is the quantity with-
drawn and Sassed down through their
sluices and lade, turbines and wheels, when
the river stands about level with the crest
of the dyke, and when therefore they take
about just sufficient to dry the river below
the dkae. Of course when the river is low
there will be less ‘head’ and therefore less
abstraction. On the other hand, when the
river is high there will be more ¢ head’ and
therefore (up to the capacity of the lade,
&c.) greater abstraction. But for practical
purposes, and particularly for the purpose
of comparison, parties were, I think, agreed
that the best measure of the abstraction is
what is withdrawn and passed down the
lade when the river is level with the crest
of the dyke.

“This being so, the pursuers say generally
that, so measured, the quantity which the
defenders now can, and normally do,
abstract at Stoneywood is about 40,000
cubic feet per minute. In other words,
they say that the defenders dry the river
up to that figure. Theyfound upon certain
observations by their engineer Mr Iron-
side, and also upon a number of instances
to which they point in the defenders’ Table
of Observations.

“The defenders’ figure, on the other
hand, seems to be about 33,000 cubic feet

er minute. And that figure is reached
gy taking as a basis certain observations
made by Mr Carter and Mr Bennett on
6th May 1901, when the river was 9 inches
above the dyke, and deducting from the
result some 3000 cubic feet per minute for
the assumed excess of ‘head’ on that day.

“] am not sure that this difference—
between 33,000 and 40,000 cubic feet —
although it has involved a great deal of
evidence, is after all very material. But
in eertain views it may be important, and
I have accordingly examined, to the best
of my ability, the materials which exist
for reaching, not an accurate result (for
that is impossible), but a fairly approximate
estimate of the defenders’ present abstrac-
tion. The result is, that I am on the whole
satisfied that I do full justice to the defen-
ders, and no great injustice to the pursuers,
in holding that, under the assumed condi-
tions, the defenders abstract at Stoney-
wood about 36,000 cubic feet per minute,
and so dry the river up to that limit. . . . .

“(2) Effect below Stoneywood of the With-
drawal of 86,000 Cubic Feet per Minute.—
The next question is, what effect has the
defenders’ present abstraction on the state
of the river, and particularly on the state
of the river between Stoneywood dyke and
the foot of the Waterton tailrace. And I
think the answer to this question is so far
clear, The river is, as regards flowing
water, dried —absolutely dried—up to a
flow of 36,000 cubic feet per minute. It can
only have water flowing in it when after
providing that quantity for the defenders
there is still water flowing over the dyke.
That is clear. It is also, I think, clear that
it can only have water flowing in it suffi-
cient for the passage of salmon when (after
providing as above) there is still about four
inches flowing over the dyke. So far, I
think, there is no controversy. Nor,again,
does it seem disputable that the result,
speaking generally, is that during the
summer months (May, June, July, and
August) the river is almost always dry,
and at anyrate almost always so dry as to
be impassable for salmon. What may per-
haps be disputable is the extent to which
the same thing holds during the spring
and autumn and winter months., But as
to this I think it is at least clear that on
many occasions, and for many periods in
the spring and autumn and winter, the bed
of the river below Stoneywood is so dried
and depleted by the defenders’ works as to
be impassable for salmon. In the months
particularly of September and October I
think the defenders’ state shows this very
clearly, and Mr Ironside’s observations,
made at casual intervals in the autumn
and winter of 1898, and in the months
from May to December 1899, are to the
same effect. I cannot therefore doubt
that the effect of (what I may call for
shortness) the defenders’ waterworks, as
they now exist and are used, is (1) to bar
generally the passage of salmon in summer;
(2) to bar, often although not always, the
passage of salmon at other times; and (3)
to injure thereby, and to a substantial
extent, the pursuers’ fishing rights, The
degree of injury doubtless varies at dif-
ferent seasons. In summer, apart from
grilse, which are said not to be numerous,
there is not perhaps much of a run of
salmon up the Don, at anyrate under pre-
sent conditions. Butin spring and autumn.
particularly in the later autumn, the run is
constant, and the injury therefore severe,
The fact that it has been found necessary
to net the pools and cart or carry the fish
past the Stoneywood dyke is sufficiently
significant of the reality—I say nothing at

resent as to the legality—of the injury.
t is hardly necessary to appeal to the
general evidence on that point., But if
referred to it will, I think, be found to
be in entire accordance with the observa-
tions of the professional witnesses.

“(8) The Defenders’ Rights—apart from
Prescription. — The next question is,
whether, apart from prescription, the
defenders can justify what they do—that
is to say, justify it in a question with the
pursuers? To test this, let it be supposed
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that the Stoneywood dam intake and mill
lade formed a novum opus, constructed, or
proposed to be constructed, say in the pre-
sent year, with the consent, let it be
assumed, of the whole riparian owners
above and below—Could the pursuers haye
challenged the structures or stopped their
use on the ground of injury to their salmon-
fishings? This at once raises a point of
law which the defenders have anxiously
argued both now and at the former discus-
sion, the point, viz., whether a riparian
owner can at common law, and apart from
statutory enactments, be controlled in the
uses, whether primary or secondary, which
he makes of the water of the river, except
by other riparian owners above or below.
The defenders maintain the negative, argu-
ing, as I understood, (1) that injury to
salmon - fishings by industrial operations
otherwise lawful has never yet been held
to be at common law actionable; (2) that
the salmon-fishery statutes, ancient and
modern, assume the lawfulness at all events
of such structures as dam dykes and mill
lades, and content themselves with attempt-
ing to regulate those structures so as to
prevent as far as possible unnecessary
injury to salmon-fishings.

“I have endeavoured to give this argu-
ment respectful consideration, urged as it
was with much earnestness and ability.
But I am obliged to say that I have not
been able to accept it.

“In the first place, I do not know that
in this matter it is possible to draw any
sharp line of distinction between common
law and statute law. The scope of the old
salmon statutes has been so extended by
common consent and judicial construction
that to a large extent they operate really
by forece of custom. Accordingly, if it be
true, as the pursuers contend and as I
think have proved, that the defenders at
Stoneywood dry theriver, and thus obstruct
or impede the passage of salmon, it is not
of much consequence whether at all times
and at all stages of the law such proceedings
were illegal. Neither is it of much conse-
quence whether, as matters now stand,
they are illegal by statute or by common
law. For it is quite certain that one way
or another any opus manufactum not sup-
ported by prescription which is erected in
or about a river, and creates a barrier or
material impediment to the passage of
salmon, is now, at all events, an illegal
structure. Nor can it, I think, matter
whether the obstruction is constituted, say,
by the opus itself, or whether the opus,
being itself passable, it is used so as to dry
up, say, a long stretch of river below its
site. 1In either case there is an obstruction
de facto, which, if not illegal at common
law, is at all eventsillegal under the salmon-
fishery statutes. This is, I think, clear by
reference to Lord Corehouse’s note in
Grant v. M‘William, reported in note
10 D. 666, and Lord Westbury’s judgment
in the case of Hay v. The Magistrates of
Perth, 4 Macq. 535. | It may be that in these
and similar cases the object of the obstruc-
tion was to retard the fish and give facilities
for their capture. But the fact is of more

importance than the motive. Here, if the
fact be what I have held proved, it seems
hardly material whether the defenders’
object was to catch the fish in the mill-pool
or to drive the machinery of their mill.

“But, in the next place, I cannot accept
the defenders’ view of the common law.
In prineiple it is not obvious why the
owner of an estate of salmon-fishing,
localised in a particular river, should not
participate with the riparian owners in a
common interest in the uninterrupted flow
of the river—that is to say, its flow in its
accustomed course and its accustomed vol-
ume and quantity. It may perhaps be
that in the case of the owner ofp a salmon-
fishing the common interest is less favoured
by presumptions of injury. But still it is,
in my opinion, a common interest giving a
cause of action where injury is proved.
And although the decided cases may not
be numerous, there are, I think, at least
some in which the principle is recognised.
The case of Forbes v. Leys, Masson, Com-
pany, 28, 603, 9 S, 933, 5 W. & S. 384, which
related to operations not dissimilar to the
present in this very river, and which went
ultimately to the House of Lords, is an
example in point—an example not, I think,
affected by some specialities as to the
defenders’ titles founded upon as it ap-
pears in argument, but not, I think,
affecting the judgment. Equally in point,
also, although less expressly, is the case of
Buaillie v. Lady Saltoun,1 S, 227, and the
more recent case of West v. Aberdeen
Harbour Commissioners, 4 R. 207, And
perhaps not less applicable are the pollu-
tion cases—Moncreiffe v. Magistrates of
Perth, 13 R. 921, and Seafield v. Kemp, 1 F.
402. All these cases recognise, in my
opinion, the principle that owners of
salmon -fishings have the same title to
complain of obstructions or of pollutions
interfering substantially with their fishing
rights, as a riparian owner has to complain
of interference with his riparian rights.

“(4) The Defenders’ Prescriptive Rights
at Stoneywood.—The next question is, what
rights have the defenders acquired by pre-
scription ? whether by positive or nega-
tive prescription is here immaterial. And
that question may first be considered with
respect to the part of the river between
Stoneywood and Waterton. It may first
also be considered apart from the defenders’
alleged right to count as part of their
possession the possession had by the pro-
prietors of the Grandhome Barley Mill on
the other side of the river.

“In this view one thing at least is suffi-
ciently clear—that the defenders did not
during the forty years immediately prior
to the raising of this action withdraw from
the river at Stoneywood anything like
their present quantity. They have with-
drawn this present quantity since 1882;
and they may have withdrawn it for forty
years prior to 1865. I shall consider that
presently. But between 1865 and 1882 it is
common ground that they withdrew not
more than about 7000 cubic feet per minute
—that being all that was required or used
at the upper mill wheel—the only wheel
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which up to 1882 was supplied by the
Stoneywood lade. This was the figure
furnished by the defenders to Mr Willet in
1878; and it is admitted by Mr A. G. Pirie
in his evidence to be substantially correct.

“The defenders are therefore thrown
back upon this position—that they require
to prove (or to prove enough to presume)
an abstraction for forty years prior to 1865
on a much larger scale than from 1865 to
1882. And this theyaccordingly seek todo,
maintaining at the same time alterna-
tively that their old lade and appliances
were always capable of abstracting on such
larger scale; and that capacity to abstract,
and not actual abstraction, is the im-
portant element.

‘“Now, as to the first point —actual
abstraction prior to 1865—the defenders’
case seems to be this, They do not sug-
gest that as far back as the evidence goes
there was more than about 7000 cubic feet
per minute required or used in connection
with the wheels and machinery fed prior
to 1882 from the Stoneywood lade. But
they say that until 1865, when the Salmon
Fishery Acts made it for the first time
imperative that mill lades should be
sluiced, they kept their sluices at Stoney-
wood always or almost always open, taking
off all the water the sluices and mill lade
could pass, and discharging what was not
used into the viver by spills or bye-passes.
‘What I have first therefore to consider is
how far all this is proved.

“Now here it must be admitted there are
several difficulties in the defenders’ way.
To begin with, a continuous period of forty
years goes back to 1825; and there is no
evidenece of the existence of the Stoney-
wood lade prior _to 1829, when it first
appears on the old plans. This difficulty
might perhaps be overcome by presump-
tion if the evidence otherwise was quite
satisfactory. But, in the next place, the
actual evidence goes back only to about
1856 ; and shortly before that there had
been considerable changes. In 1849 the
present sluices had been erected, taking
the place of the old sluices, as to the
working of which there is no evidence,
Again, about 1841 the snuff mill, which had
been acquired by the defenders in 1837, and
which was one of the mills worked from
the Stoneywood intake, fell, it appears,
into disrepair, and probably into disuse,
and was finally removed about 1858, These
are all, it seems to me, rather disturbing
circumstances, when it is sought to carry
back to 1825 the conditions and usages
said to exist in 1865. )

“That, however, is not all. The alleged
wastage of water prior to 1865 depends
mainly, if not entirely, upon the evidence
of Mr A, G. Pirie; and although I am
bound to say that, for a party to a cause,
I have seldom seen a more fair and candid
witness, I cannot overlock that he is
speaking to recollections going back to an
early period, and relating to matters which
he had ounly slight occasion to observe,
The defenders’ other witnesses do not
really come to much. I refer to G. Rae,
335 B, M‘Dermont, 355 F -G and 356 F, and

Groundwater, 328 C F and G. And on the
other hand, the pursuers’ witnesses, who
on this point were not cross-examined,
negative I think quite sufficiently any
distinction between the period after 1865
and the period before it. Indeed, Noble,
62 B, makes without challenge a very
distinct statement on the subject. The
pursuers, moreover, complain, and I think
with justice, that there was no suggestion
of this particular point until after they
had closed their proof. And altogether—
taking everything into account—while I
think it is quite probable that in the old
days, before 1865, there was considerable
laxity in the regulation of the sluices, I am
quite unable to hold it proved that the
sluices were normally left open to their full
extent. I think it difficult so to believe,
for this reason amongst others, that the
sluices of 1849 (the present sluices) were
always of a capacity largely in excess of
the capacity of the lade, and that if left
open they must, I should think, have sent
down a great deal more water than the
lade could carry. Besides, it has to be
observed (and this is not unimportant on
other parts of the case) that if water was
sent down otherwise than through the
tailrace of the upper mill wheel, it must
have been returneg to the river at a point
near the old snuff mill—only about half-
way down to the Watertondyke.

‘““As to the actual abstraction therefore
by the Stoneywood lade, I am of opinion
that it is not proved that at any period
prior to 1882 the abstraction amounted to
more than about 7000 cubic feet per minute.
Prior to 1885 something may possibly have
to be added for greater laxity, but I cannot
hold it proved that such an addition was
really material.

‘““But then comes the question of the
capacity of the lade prior to its enlarge-
ment in 1882; and here the parties are at
issue both as to the law and the fact.

“I may take the legal question first,
because in the view I take of it, it super-
sedes the other. It appears to me that in
cases of this kind the measure of the pre-
scriptive right is not the capacity of the
appliances which a party possesses for the
abstraction of water, but the use which he
makes of these appliances. The appliances
are his own, ang his neighbours have no
concern with them except in so far as
used, and used to their injury. On prin-
ciple therefore it seems to me that the use
must be the measure, not the capacity of
the appliances, But I am further of
opinion that this point, if it required
decision, must be held decided by the case
of Aitken v. Hunter & Aikenhead, 7 R. 510.
I refer particularly to the opinion of Lord
Adam, the Lord Ordinary in that case.

“This being so, the question of capacity,
to which the proof has been so much
directed, becomes of little consequence.
But, in case a different view should ulti-
mately be taken, it may perhaps be proper
that I should state my conclusion as to
what quantity prior to 1865 the sluice,
lade, &c.,at Stoneywood were in their
then state able to pass.”
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[His Lordship then reviewed the evidence
on this point.]

“The result then, so far, is (1) that the
defenders have not proved actual abstrac-
tion at any time prior to 1882 exceeding
7000 cubic feet per minute; and (2) that
they have not proved the possibility of
abstraction beyond about 9000 cubic feet
per minute. As to the possible abstraction
between 1865 and 1882, it may, after the
removal of the old sluices in 1865, have
somewhat increased. Mr Bennett makes
the increase about 3000 cubic feet ; but any
increase of that kind going back only to
1865 cannot, I conceive, affect the question.

“It remains to consider as to the Grand-
home lade. That lade, in connection with
which the Stoneywood dam dyke was
built, is on the opposite side of the river,
and dates back to 1790. It provided water-
power to an old barley mill which had two
wheels—a larger and a smaller—and was
more or less regularly at work until 1856.
In that year it was leased by the defenders,
and was worked by or under them seme-
what irregularly until 1878, when it ceased
to work altogether. Up to 1865 the lade
was not sluiced, but a sluice was intro-
duced in that year. In 1891 the lade was
closed under an arrangement between the
defenders and the owner of Grandhome.
‘While the Grandhome mill worked, the
lade excluded undoubtedly a certain
amount of water from the stretch of the
river between Stoneywood and Waterton.
It did so, however, not like the Stoney-
wood lade all the way down to Waterton,
but only for a maximum distance of 250
yards. The defenders’ case is that in a
question of prescriptive right they are
entitled to combine the abstraction of the
two lades (Stoneywood and Grandhome)
in the same manner as if they (the defen-
ders) had been proprietors of both lades and
both sets of mills. They found upon two
agreements—one dated 1797, and the other
in 1891, both printed in the Joint Print;
and assuming the question of law thus
raised to be decided in their favour, they
maintain that they have proved in point
of fact that for forty years prior to 1891
the Grandhome lade, with the mill work-
ing, and the river standing about level with
the crest of the dyke, drew from the river
about 10,000 cubic feet per minute —the
exact quantity being, as calculated by Mr
Bennett, 9677 cubic feet; of which 5420
cubic feet passed through the wheels, and
the remainder (4257) escaped through the
spills and bye-passes.

“If all this were so, the result would of
course be to bring up the total abstraction
at Stoneywood dyke during the prescrip-
tive period to 17,000 cubic feet per minute.
But I have not been able to see my way to
take the Grandhome lade into account as
enlarging the defenders’ rights,

‘“Inthe first place, I am not satisfied that
they have proved anything like the ab-
straction at Grandhome which they allege.
Their skilled evidence, able and ingenious
as it was, seemed to me to be of a some-
what speculative character—involving at
every point matter of estimate and matter

of controversy. It did so perhaps inevi-
tably, because among other difficulties the
Grandhome Mills are, it appears, now in
ruins. The wheels have been removed,
and even their size can only be inferred
from the size of the pits. Moreover, the
lade has been, as I have said, entirely
closed at its intake since 1801. Points of
controversy were therefore, as I have said,
inevitable. But whether inevitable or not,
the evidence seemed to me to involve, if I
may say so, too many assumptions. For
example, I cannot assume that because the
lade was unsluiced it necessarily withdrew
asmuchwater as according to its dimensions
it could possibly pass—l mean possibly,
irrespective altogether of the discharge at
the mills. Neither can I assume that the
defenders’ engineers’ method of measuring
the capacity of the lade is correct. What
they do is to take first the capacity of the
broad part of the lade, and then the
capacity of the narrow part and summing
up these two figures they balve the total.
This method of measuring the capacity of
a lade of varying breadth has been strongly
impeached, and I must say I thought with
justice. Neither can I overlook that at
Grandhome—at all events when the water
was lipping the crest of the dyke—a con-
siderable overflow must have occurred at
the first spill—a spill which is only 90 feet
below the dyke, and which, at all events
now, is lower by some inches that the crest
of the dyke. Altogether, if I required to
determine how much water Grandhome
lade withdrew from the river—I1 mean for
any substantial distance—I should (assum-
ing always, as formerly, the river to be
just lipping the crest of the dyke) take 5000
cubic feet as an outside figure. Mr Carter
gives 4045 cubic feet as the quantity which
the wheels would pass, working full power.
Mr Bennett’s corresponding figure is 5420.
I do not think it proved that the Grand-
home lade did or could pass more at best
than the larger of those quantities,

“All this is, however, only by the way
unless the defenders are entitled to the
benefits of the Grandhome water rights.
‘What they found upon are two agree-
ments — one dated 13th November 1797
made between the then proprietors of
Grandhome and Stoneywood, and another
dated 5th March 1891 made between them-
selves and the present proprietor of Grand-
home. By the first of these agreements
the parties consented and agreed, ¢ (Primo)
That either party shall have the full and
unlimited use, privilege, and benefit of the
river Don for the accommodation and
establishment of mills or machinery to be
worked by water, and to be erected upon
any part of their said lands along the
banks of the river, and that without any
let, hindrance, or obstruction whatsoever
competent by law or practice to either
party against the other: they being re-
solved to accommodate one another and
their respective lands as much as possible
in regard to the use and benetit of the said
river in the fullest sense of good will and
good neighbourhood in all time coming.’
By the second agreement, which related
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to a variety of other matters, the pro-
prietor of Grandbome, in consideration of
a sum of £300 paid to him by the defenders,
agreed to the then intake to the Grand-
home meal mill from the river Don, on his
estate of Grandhome, being closed by the
defenders, and remaining closed in all
time coming, and renounceg and discharged
for himself and his successors any right
which he or they might have or claim to
withdraw water from the river Don for
other than domestic purposes at any point
on his property of Grandhome above the
dam dyke known as the lower intake of
Stoneywood. The question is, whether in
respect of those agreements the defenders
can, for the purposes of the present case,
claim the benefit of the Grandhome water
rights.

“] am not, I confess, able to construe
the documents. It does not appear to me
that the defenders have by these agree-
ments obtained the command of the Grand-
home water rights, or are in a position to
exercise the rights attaching to the Grand-
home mill lade. They have, no doubt,
obtained right to close the lade and to
keep it closed, but they caunot use it, nor
have they obtained anything of the nature
of a transfer or assignation of the right to
use it. Perhaps such transfer would be
impossible, the right to withdraw water
being incident to the right of property in
the lands, and not capable (except by way
of personal contract) of being severed from
the lands. But at anyrate no right of the
kind has been in fact obtained. By the
one agreement the then proprietor of
Grandhome merely waived in the defen-
ders’ favour the right of veto which he
possessed as an opposite heritor upon
their drawing of water for other than
primary uses. By the other agreement
the proprietor of Grandhome merely con-
fers upon the defenders a right of veto
against similar operations on the Grand-
home side. But I fail to see how by
either deed the defenders’ right can have
been enlarged, in 2 question with the pur-
suers or others interested in the river.
There is only at best a renouncement of
certain rights, a renouncement in the first
case operating in the defenders’ favour, but
in the other case operating necessarily in
favour of all concerned. It is not, I sup-
pose, doubtful that if the proprietor of
Grandhome had in 1891 closed his lade on
his own motion and for his own purposes,
that would have operated to the benefit of
all concerned. And although the closure in
that year was in fact purchased by the de-
fenders, who had perhaps the primary in-
terest, that cannot, I think, alter the true
character and legal effect of the transac-
tion. Mr Paton of Grandhome may have
been quite willing to renounce generally
any right he had to interfere with the flow
of the river. But it by no means follows
that he would have been, or was or is now,
willing to transfer such right to the defen-
ders. If that had been the intention, it
would have been easy to have expressed it,
but it is not, in my opinion, either ex-
pressed or implied.

¢ (5) Defenders’ Prescriptive Rights at
Waterton.—The next inquiry is, what are
the defenders’ rights, I will not say as to
the abstra