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of Dr Cleland’s estate for her suitable
maintenance and education, :

The petitioner’s domicile was English.

Dr Cleland’s trustees lodged answers, in
which they maintained that the petition
was incompetent, on the ground that by
“the law of England a parent is notentitled,
without special appointment as guardian,
to receive payment of a Jegacy on behalf
of his infant child, to give a good discharge
for such legacy, or to sue as guardian of
his infant child in respect of any such
legacy.” .

The petitioner’s daughter was six years
of age; her share of Dr Cleland’s estate
amounted to over £1200.

On 13th June 1903, after hearing counsel
for the petitioner—who referred to the
cases of Hdmiston v. Miller's Trustees,
July 11, 1871, 9 Macph. 987, 8 S.L.R. 645,
and Seddon, March 18, 1893, 20 R. 675, 30
S.L.R. 526 —the Court delayed considera-
tion of the petition to allow the petitioner
to make application to the English courts
to be appointed guardian to his daughter.

The petitioner took out an originating
summons in the Chancery Division of the
High Court of Justice in England to be
appointed guardian, and offered to give an
undertaking in writing that he would pay
into Chancery any funds which he received
from the trustees on behalf of his daughter.

The petitioner was not appointed guar-
dian, Mr Justice Kekewich, before whom
the application was heard, holding that
the appointraent could not be made unless
it was secured to his satisfaction that the
money would be paid into Court. His
Lordship was ready to pronounce an order
giving the trustees liberty to pay the money
into Court, but before doing so he directed
the petitioner’s solicitors to inquire whether
the trustees would act upon his order.

In reply to inquiries the trustees’ agents
wrote that as the trust was a Scotch trust,
not subject to the orders of the English
courts, they were anxious to know what
discharge they would obtain to protect
them against being called in question by
the infant after she attained majority if
they paid her money into the Euglish
Court,

The trustees being unable to undertake
unconditionally to implement the order
proposed by Mr Justice Kekewich, the peti-
tioner lodged a note for special powers in
the present petition, in which, after narrat-
ing the facts stated with regard to the pro-
ceedings in England, he prayed the Court
‘“to grant the prayer of the petition in so
far as it craves payment of said income,
or otherwise to direct the respondents as
trustees foresaid to make payment of the
trust funds into the English courts.”

At the calling of the note in Single Bills
counsel were heard; the cases of Edmiston

and Seddon, cit. sup., were referred to for
the petitioner.

At advising—

Lorp JusTiCcE-CLERK—The difficulty in
this case arises from the fact that the peti-
tioner is a domiciled Englishman, and by
the law of England (as we are informed) is

not the legal guardian of his child, and is
not competent to receive money on her
behalf or give a valid discharge for it until
appointed guardian by the English Court.

e has applied to the Court in England,
but he has been told that he will not be
appointed guardian unless the money is
paid into the English Court. There is no
suggestion that the petitioner is not a fit
person to act as guardian and to receive
the money—his rank and position are evi-
dence of that—and I think that in the
circumstances the reasonable and proper
course is to issue an order on the trustees
for payment of the annual proceeds to him
for behoof of his child for a certain period,
say for the next five years.

LorD YoUuNG, LORD TRAYNER, and LORD
MONCREIFF concurred.

The Court pronounced this interlocutor—

“ Authorise and ordain the trustees
of the late James Cleland to make pay-
ment to the petitioner of the portion of
the free income of the trust funds to
whichhispupildaughterCatherine Alice
Cleland Webb is entitled, and that for
the period of five years from 2nd April
1903, and decern: Find the petitioner
and respondents eutitled to their ex-
penses as the same may be taxed by
the Auditor, to whom remit, out of the
capital of the portion of the said trust
estate to which the said Catherine Alice
Cleland Webb is entitled, and continue
the petition.” :

Counsel for the Petitioner—T. B, Morison.
Agent—George F. Welsh, Solicitor.

Counsel for the Respondents — Tait.
Agents—Forrester & Davidson, W.S.

Tuesday, January 19.

FIRST DIVISION.
[Lord Pearson, Ordinary.

ARDAN STEAMSHIP COMPANY,
LIMITED, ». WEIR & COMPANY.

Ship—Charter- Party-—No Fixved Time for
Loading — Obligation to Provide Cargo
—Reasonable Time—Custom of Port.

By charter-party, which did not fix
any time for loading, a ship was
chartered to go to the port of N and
there load ‘“in the usual and customary
manner” a cargo of coals which the
charterers bound themselves to ship.
By the custom of the port of N, of
which both parties were aware, a berth
to load coal cannot be obtained until a
_coaling-order from the colliery is pro
duced.

The charterers duly ordered a cargo
of coals from the W colliery, and
instructed their agent at N to attend
to the loading of the ship. When she
arrived, owing to an exceptional press
of business at the W apd other local
colleries, she failed to obtain coaling
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orders and could not therefore get a
loading berth. It was proved that the
course taken by the charterers in order-
ing a cargo from the W colliery was in
the circumstances reasonable.

Held, on these facts (rev. judgment
of Lord Pearson, Ordinary), that the
charterers were not liable in damages
to the shipowners for the deten-
tion of the ship owing to delay in
loading, on the ground that where no
definite time is fixed for loading, and

. both parties are aware of the con-
ditions of the port of loading, the
charterer fulfils his obligation if he
takes all reasonable means to have
the cargo loaded at the earliest time
compatible with these conditions.

Opinion (per Lord Kinnear) that
when a contract is made for loading
or discharging a ship at a particular
port the countract must be construed
with reference to the conditions of that
port, whether the contracting parties
were or were not aware of them.

By charter-party dated 30th May 1900,
entered into between Messrs Clark &
Service, agents for the Ardan Steamship
Company, Limited, owners of the steamship
‘“ Ardandearg,” and Andrew Weir & Com-
pany, merchants in Glasgow, the * Ardan-
dearg” was chartered ‘“to ‘ proceed to such
loading berth as freighters may name at
Newecastle, N.S.W., and after being in load-
ing berth as ordered,’ to ‘load in the usual
and customary manner a full and complete
cargo of Australian coals, as ordered by
charterers, which they bind themselves to
ship (except in the event of riot, commo-
tion by keelmen, strike or lockout of
shippers’ pitmen, or any hands striking
work, frosts or floods, or any other acci-
dents or causes beyond the control of the
charterers, which may delay her loading).’
. . . Should steamer not arrive at the load-
ing port and be ready to load on or before
the 15th July charterers to have the option
of cancelling this charter.” There was no
provision as to the number of days for
foading.

The “ Ardandearg” arrived at Newcastle
on 14th July 1900. Owing, however, to diffi-
culties in obtaining a cargo and loading-
berth she was not ready to leave until the
23rd August following.

In these circumstances the Ardan Steam-
ship Company, Limited, brought this action
against Andrew Weir & Company, con-
cluding for payment of £2170, which, as
they averred, represented the loss to them
by the detention of the ‘““Ardandearg” at
Newcastle for thirty-one days more than
would have been necessary had the defen-
ders duly fulfilled their contract to provide
aund load a cargo.

In their defences the defenders averred
that they had duly ordered a cargo of coals
from the Lambton Colliery in New South
Wales, belonging to the Scottish Australian
Mining Company, Limited, and that the
delay of the *“ Ardandearg” arose from the
impossibility of obtaining a cargo of coals
owing to the congested state of the Austra-
lian coal trade at the time, a cause for which

-they denied that they were responsible.

The defenders also averred that had the
“Ardandearg” arrived at Newcastie with
all possible dispatch, under the terms of the
charter-party, she would have reached the
port before certain other ships which in
fact arrived before her, and would then
have obtained a cargo witheut delay.

The defenders pleaded, inter alia—*‘ Any
alleged delayin the loading having occurred
through causes excepted in the charter-
party, the defenders ought to be assoilzied.”

Proof was allowed and led. The import
of theevidenceis fully stated in the opinions
of the Lord Ordinary (PEARSON) and the
Lord President, infra.

On 2nd April 1903 the Lord Ordinary
pronounced an interlocutor by which he
ordained the defenders to make payment
to the pursuers of the sum of £1612.

Opinion.—“This is an action by the
owners of the steamship “ Ardandearg”
against the charterers for damage incurred
through undue delay at the port of loading.

“The charter-party was signed in Glas-
gow on 30th May 1900 by the charterers and
by Messrs Clark & Service, as agents for
owners. It stipulated that the ship (which
had a carrying capacity of about 4500)
should ¢with all possible despatch proceed
to such loading-berth as freighters may
name at Newcastle, N.S.W., and after
being in a loading-berth as ordered, wholly
unballasted and ready to load . . . shall
there load in the usual and customary
manner a full and complete cargo of
Australian coals as ordered by charterers,
which they bind themselves to ship (except
in the event of riot, commotion of keelmen,
strike or lockout of shippers’ pitmen, or
any hands striking work, frosts or floods,
or any other causes beyond the control of
the charterers which may delay her load-
ing),” and should thereafter proceed to a
port of discharge in Java. It was provided
that if the ship should not arrive at her
loading port and be ready to load on or
before 15th July the charterers should have
the option of cancelling the charter. No
time for loading was specified, bnt the
charter bears ‘lay-days mnot before 25th
June.’

“The ship, which was in Japan, arrived
at Newcastle, N.S.W,, on 14th July ready
to load. She was, however, not berthed
for loading until 13th August about noon.
The loading was completed by the evening
of the 23rd, and she sailed for Java on the
morning of 24th August. There being no
lay-days for loading specified in the charter
it was the duty of the defenders to perform
their part of the loading within a reasonable
time, that is to say, reasonable time under
the circumstances then existing, even
though the circumstances were unusual.
To a certain extent the charterer may (as
here) protect himself from demurrage
claims by an exception clause specifying
certain impedimentsforwhich heis not to be
responsible and ending with general words
which, however, are held as restricted to
matters ejusdem generis. But even beyond
the exception clause the charterer, in con-
testing a claim for demurrage, may found
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upon all circumstances which in fact
tended to delay or protract the loading
unless they were within his own control or
the control of those for whom he is respon-
sible, or unless he could overcome them by
the use of reasonable diligence.

“There is, however, a distinction which
must be kept in view between impediments
to loading properly so called and impedi-
ments to providing the stipulated cargo.
The obligation to provide a cargo is separate
from and anterior to the obligation to load,
and corresponds to the owner’s obligation
to provide the ship, and it by no means
follows that because the loading may be
delayed for a time reasonable in the circum-
stances the same rule will apply to delay or
failure in providing the cargo. No doubt
an exception clause might be found which
should extend to circumstances that impede
the providing of the cargo instead of being
confined to circumstances which delay the
loading. In the present case the exception
of strike or lockout of shippers’ pitmen
points in that direction, and might possibly
(if it had happened) have furnished the
charterers with an excuse for not provid-
ing a cargo in due course. But the clause
as framed bears reference to causes which
may delay the loading.

“The facts on which the general question
of the defenders’ liability turns are briefly
these. Within ten days after the date of
the charter-party the defenders entered into
a contract with a mining company which
owned two pits in the neighbourhood of
Newcastle, N.S.W., known as the Lambton
Colliery and Burwood Colliery. Themining
company undertook to ‘load the ¢ Ardan-
dearg” with a cargo of best screened
Lambton coals at Newcastle, N.S. W, (5000
tons, 10 per cent. more or less) in regular
colliery turn as customary, strikes, &c.,
excepted.’ These words, ‘in regular colliery
turn as customary,” might be founded on
by either party to the contract. They
gave the defenders the right to have the
ship served in regular turn, but exposed
, them to the risk of having to wait for
her turn until ships arriving earlier were
loaded. This contract was not disclosed
to the pursuers, who contracted with the
defenders alone. The Lambton coal which
was thus specified came from the smaller
pit, which had an output of about 350 tons
per day. There being no stock of Lambton
coal at the colliery, the best that the
mining company could do was to send
down their output daily by rail to the
harbour, and as the appliances at the port
of Newcastle admit of a ship taking in 100
tons of coal per hour, the best possible for
a 4500 ton ship would be to take twelve
days to load at the rate of three and a-half
hours per day.

¢ But further, it turns out that the Dutch
Government were at that time large buyers
of coal for shipment to Java and had
through their agents and contractors

laced contracts with the colliery owners
or the supply of 20,000 tons of Lambton
coal. The ships chartered for the purpose
were the ¢Palatinia,” the ‘Timor,” the
¢ Ardandearg,’” and the ‘Borneo,” and they

arrived at Newcastle in that order on 10th,
12th and 14th July respectively. It would
appear that the colliery took no pains to
secure that the ships should arrive at pro-
per intervals, but protected themselves by
the stipulation that they should load in
regular colliery turn. In the result the
three first - named ships, having arrived
within the space of four days, made de-
mands on the colliery company for about
15,000 tons, which they could only supply
by means of their daily output of 350 tons
in the order of arrival. The ‘Palatinia’
was loaded by 1st August, and the ‘Timor’
(which took partly Burwood coal) by 10th
August, both having to leave the cranes
more than once to await further supplies
of coal. Obviously, therefore, the cargo
which the defenders had bound themselves
to provide for the ‘Ardandearg,’” and to
ship did not existat the date of her arrival
on 14th July, or of her berthing on 13th
August, otherwise as unwrought coal in
the mines.

‘ Before going to Newcastle the ‘ Ardan-
dearg’ put in to Sydney, and remained
there for a week for pu‘r;goses to which I
will advert presently. hile at Sydney,
which is 65 miles south-west of Newcastle,
the captain reported himself to My Pauss,
the charterers’ agent, who told him that
there was a great crowd of ships at New-
castle, and that he would lose his turn if
he did not get away at once. Mr Pauss
gave him a letter to Messrs Gibbs, Bright
& Company, of Newcastle, which he deli-
vered on arrival there on Saturday after-
noon, the 14th July. From them he first
learned that the cargo was to consist of
Lambton coal, and on inquiring at the
colliery office he was informed that there
would beseriousdelay, amounting to forty-
two or forty-five days. He protested, and
afterwards sent demurragenotes. It seems
clear that he did his best, and that if he
could have obtained a coal order there
would have been no difficulty on the side
of the barbour authorities in assigning him
a crane berth. On arrival he entered his
ship with the berthing master as ready to
receive cargo, but he could not obtain a
coal order—that is, a loading order—from
the company because the coal was not for-
ward. As it was, even after he got to the
loading berth, on 13th August, he had to
leave it twice for want of coal. During the
ten days from 13th to 23rd August he was
only fifty-four hours actually taking cargo
aboard. It clearly appears from the evi-
dence of the captain,and alsoof MrKnowles,
the berthing master, that if coal had been
ready for the ‘Ardandearg’ there would
have been no difficulty in giving heraberth
even on 14th July.

*“This being so, it is a fallacy on the part
of the defenders to attribute the delay to
the congested state of the port. There was
undoubtedly a very large and exceptional
demand for coal, and an exceptional accu-
mulation of tonnage at Newcastle. This
state of matters might quite well have fur-
nished the charterers with a good defence
if, for example, it had resultedin a scarcity
of hands, or of railway waggons, or avail-



Ardan Steamship Co, Ld-) - The Scottish Law Reporter—Vol. X L1,

an. 19, 1904.

233

able crane berths or of any other of the
loading appliances of the port. But that
has no application here. Precisely the
same thing would have happened as is here
complained of had there been no ships
there but the three I have named, and no
colliery but the Lambton. It was not a
case of waiting for berths but of waiting
for cargo. And although the defenders
indicate (statement 3) that but for the con-
gestion they might haveloaded the ¢ Ardan-
dearg’ with other Australian coal brought
from some other colliery at Newcastle, and
have sent her to Java with that, they could
only have done so in breach of their con-
tract with the mining company, who were
protected by the clause as to ‘regular
colliery turn.’ .

“The controversy really turns on the
true construction of the charter-party in
view of the facts as proved. The defenders
found two separate arguments on the words
of the obligation to ‘load in the usual and
customary maner a full and complete
cargo of Australian coals, as ordered by
charterers.” In the first place, they say
that these words import that the charterers
fulfil their obligation by ordering the cargo,
as distinguished from providing it, a con-
struction which is quite inadmissible, and
appears to be founded on a mere misread-
ing of the clause. Then it is said that the
expression to ‘load in the usual and cus-
tomary manner’ includes the awaiting a
regular colliery turn with the colliery from
which the vessel is being loaded, and ques-
tions to that effect are being put to the
witnesses, especially to those examined on
commission, and receive an affirmative
answer. To me it seems that the ‘colliery
turn’ affects the time and not the manner
of loading, and that all the ships at New-
castle load in the same mauner when their
turn comes. If soimportant aqualification
as the ‘colliery turn’ is to be imported into
a charter-party, I think it ought to be ex-
pressed and not introduced under the cover
of an ordinary clause, which, prima facie,
and according to its ordinary use, applies
to something quite different. I say this on
the assumption that the ‘colliery turn’
really forms part of the custom of this port,
which I think very doubtful. I do not
doubtit is partef thecustom of the collieries,
but the relative custom of the port seems
merely to be (as one would expect) that
the port authorities will not allow their
loading appliances to be occupied by ships
which are not in a position to make use of
them. Then it is contended that the ex-
ception clause applies. I have already
pointed out that it is limited to causes
which may delay the loading, and that the
failure to provide a cargo, though it results
intheloading being delayed, does not prima
- facie fall within the application of the
clause. Moreover, it 1s not an impediment
ejusdenm generis with any of those enume-
rated in the clause,

“J hold then (1) that the delay was caused
not by the exceptional congestion of ship-
ping, but by the failure of the defenders to
perform their primary duty of providing a
cargo, and that the principle upon which

a reasonable time is allowed to the char-
terers for loading does not ap{)ly to such a
case; (2) that if it does apply, the time
which elapsed after the ship arrived and
was tendered to the defenders as ready to
load was prima facie unreasonable, and
that it lies on the defender to show that it
was reasonable in the circumstances, which
he has failed to do; and (3) that there were
no clauses in the charter-party which on a
sound constructionwill exeuse the defenders
or the delay.

““So much for what happened after the
ship’s arrival at Newcastle. But the defen-
ders go further, and say that she was so
late in arriving there as.to be in breach of
the charter-party, and her late arrival was
the cause of the delay. She arrived four
days after the ‘Palatinia’ and two days
after the ¢ Timor,” and she ought (it is said)
to have arrived before either of them, and
thus have secured the first turn. 1 appre-
hend that the defenders, in order to suc-
ceed on this ground, must show that the
delay in arrival was either a breach of con-
tract or was so unreasonable as to carry
responsibility for all its consequences. It
was not prima facie a breach of the con-
tract, for she arrived at Newcastle before
the date mentioned in the cancelling clause.
Still she was bound to proceed with all pos-
sible despatch, and it is suggested that she
did not do so. It is said (1) that she ought
to have made better speed on the voyage
from Kobe by two or three days, but was
prevented by the state of her boilers; aund
(2) that instead of proceeding with a cargo
to Sydney and spending a week there, she
ought to have gone in ballast from Kobe to
Newcastle, and that all necessary repairs
could have been done at that port. She
would thus (it is said) have saved from
eight to ten days, and would at all events
have easily been in front of the ¢ Palatina.’

“The ship was at Yokchama on her way
to Kobe with cargo when she got notice of
hernewcharter. Shearrived at Kobe on 4th
June, and finished her discharge on the 9th.
Instead of sand ballast she took on board
a Dballast cargo consisting partly of
rice and partly of general merchandise,
but it does not appear that this delayed
her departure. She finished loading late
on 11th June and left Kobe on the 12th.
Before leaving it was arranged that she
should go to Sydney to be dry-docked,
it being about the proper time for it, as she
had not been dry-docked since she had
been in Cardiff six or seven months before,
aund there being no dry dock at Newcastle.
About three days out from Kobe her boilers
began to leak, which affected her speed,
bringing it down from ten knots to about
nine knots,and she thereby lost two or three
days. Her engines and boilers had been
surveyed and reported on by Lloyds’ sur-
veyor at New York in February previous.
who bhad reported that ‘the engines and
boilers so far as seen are in safe working
condition, ‘and eligible in my opinion to
remain as classed without fresh record.’
But it would seem that some latent defect
developed after leaving Kobe, which fell
within one of the exceptions contained in
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the printed slip attached to the charter-
party. The consequence was that she had
to have her boilers repaired. This also
was done at Sydney, and taking the evid-
ence of the master and Mr Pauss together,
I cannot hold it proved that it could have
been done, or at least that it could have
been so satisfactorily done, at Newcastle.
At all events, the resolve to have this and
the dry-docking done at Sydney seem to
me a thing eminently within the discretion
of the master, and I see no reason to doubt
that his decision was reasonable and pro-
per. The result was a week spent at Syd-
ney, from Tth to 14th July, notwithstand-
the suggestion of Mr Pauss that she could
be towed round light to Newcastle and
repair the boilers there, and it was during
this week that the ¢ Palatinia’ and ‘ Timor’
arrived. On the whole my opinion is, that
having regard to the master’s then stateof
knowledge, his whole actings at and after
Kobe were reasonable, and are certainly
not proved to have been in breach of the
contract, or to have been so unreasonable
as to make the owners liable for her losiug
the colliery turn.

“It remains to assess the amount pay-

able by the defenders. The claim made in
the summons is for thirty-one days at £70,
amounting to £2170. It appears to me that
the thirty-one days is right, or atall events
is not too long, being calculated on the
footing that the loading should have been
completed by 23rd July. The figure of £70 a
day is I think excessive. On the other hand,
I cannot adopt the suggestion made in the
evidence thatone should take intoconsidera-
tion the exceptional cost and delay which
attended what is spoken of as theremainder
of the round voyage, namely, from Java to
New York and thence home. I think the
choice lies between adopting the 6d. per
nett register ton per day, which is stipu-
lated in the charter-party as the demurrage
on unloading, and accepting the view of
the defenders founded on the accounts of
the Kobe-Newcastle-Java voyage, which
brings ouft £20, 2s. 1d., or on a more correct
view, £24, 2s. 11d. per day. I do not think
the latter furnishes a fair test of the worth
of the ship to the owners at the time of the
detention, and I prefer to take the sum
mentioned in the countract, not because the
rate stipulated for demurrage on discharge
necessarily applies to loading also, but
because it prima facie expresses the views
of the contracting parties, and it is not
displaced by any clear alternative. This
brlings out a sum of £52 per day, or £1612 in
all.

‘“ Among other authorities to which I
was referred in argument I may mention
Little, 1895, 22 R. 796 Lilly, 1895, 22 R,
278 ; Gardiner, 1893, 20 R. 414; Stevens,
Mawson & Company, 1891, 19 R. 38; Wyllie,
1895, 13 R. 92; Dall Orso, 1876, 3 R. 419
(disapproved in Tharsis Company, 1891, 2
Q.B. 647); and also English cases of Dobell
& Company, 1900, 1 Q.B. 526; Lyle Ship-
ping Company, 1900, 2 Q.B. 638; Richard-
sons, 1898, 1 Q.B. 261; Monsen, 1895, 2 Q.B.
562; Hick, App. Cas., 1893, p. 22; Grani &
Co., 1884, 9 App. Cas. 470. For the defenders

I wasfurther referred to Postlethwaite, 1850,
5 App. Cas. 599; Castlegate Steamship Co.,
1892,1 Q.B. 854; Hulthen, 1902, 2 K.B. 199;
Ogmore Steamship Company, 6 Com. Cas.
104; Tapscott, 1872, [.R., 8 C.P. 46; Good,
1892, 2 Q.B. 555 ; Bulman, 1894, 1 Q.B. 179.”

The defenders reclaimed, and argued—
On the facts it was proved that the defen-
ders did all that a reasonable business man
could to providea cargo. The pursuers were
not entitled to object to the defenders’ selec-
tion of a colliery, becausc that was a matter
left to the defenders by the charter-party.
But on the evidence no better result could
have been obtained from any other colliery.
If, then, it was established that the defen-
ders had used all reasonable means to load
in time they had fulfilled their obligation.
They were not bound to have a cargo wait-
ing on the quay on the chance of the
arrival of the ship— Wyllie v. Harrison,
October 29, 1885, 13 R. 92, 23 S.L.R. 52; Hick
v, Raymond [1891], 2 Q.B. 626 [1893], App. Cas.
223 Postlethwaite v. Freeland, 1880, 5 App.
Cas. 599 ; Little v. Stevenson & Co.. March
19, 1896, 23 R. (H.L.)12, 33 S.L.R. 514; Lyle
Shipping Company v. Corporation of Car-
diff 11900), 2 Q.B. 638; Ogmore Steamship
Company, 1901, 6 Comm. Cas. 104 ; Jones v.
Green, 1903,9 Comm. Cas. 20. The last-cited
case was a direct decision of the Court of
Appeal on a question arising out of the same
charter-partyatthesame port and under the
same circumstances. The dicta of Lord
Traynerin Gardinerv. Macfarlane, M Crin-
dell, & Company (** The Lismore”), February
24, 1893, 20 R. 414, 30 S.L.R. 541, could
not be supported in view of the opinions in
the House of Lords in the cases citéd above
—Dall *Orso v. Mason & Co., February 4,
1876, 3 R. 419, 13 S.L.R. 270, was expressly
disapproved in Tharsis Sulphur and
Copper Company v. Morel Brothers &
Company [1891], 2 Q.B. 647. Nor could the
decision in Stevens, Mawson, & Goss v.
Macleod & Company (** The Cassia”), Octo-
ber 20, 1891, 19 R. 38, 29 S.L.R. 30, be recon-
ciled with the later and higher authority.
Both parties must be taken to have con-
tracted in view of the harbour conditionsat
Newcastle—Harris v. Dreesman, 1854, 23
L.J., Ex, 270; Carlion Steamship Co. v.
Castle Mail Packet Co. {1898], App. Cas.
486 ; Smith & Service v. Rosario Nitrate
Company [1894], 1 Q.B. 174. On the evid-
ence the shipowners were aware of it ; even
if they were not, they take the risk of port
conditions, if, as was undoubtedly the case
here, these conditions were well known in
the trade—Hudson v. Ede, 1..R., 2 Q.B. 566,
and L.R., 3 Q.B. 412; King v. Hinde, 12
L.R., Ir. 113,  The obligation of the char-
terers to load *“as customary,” or “in the
usual and customary manner,” meant in the
usunal and -customary manner of the port-—
Castlegate Steamship Company v. Dempsey

" [1892],1 Q.B. 54 and 854 ; Good & Company

v. Isaacs [1892), 2 Q.B. 555. The charterer’s
obligation to load did not commence till

‘the ship was berthed; until then she was

not an_ “arrived” ship—Tapscott v. Bal-
four, L.R.,, 8 C.P. 46; Tharsis Sulphur
and Copper Company v. Morel Brothers &
Company [1891], 2 Q.B. 617; Bulman v,
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Fenwick & Company [1894], 1 Q.B. 179.
If a shipowner desired toavoid the risk of
his being detained owing to difficulties at
the port of loading, he could stipulate in
the charter-party that the ship must be
loaded within & certain time of her arrival.
To make such a stipulation would diminish
his chances of obtaining a charter. The
effect of the Lord Ordinary’s judgment
was to read such a stipulation into the
charter-party though it was not there, and
thus to give the shipowner the benefit of a
limit without the corresponding disadvan-
tage.

grgued for the respondents—The char-
terer was liable here because he had failed
to have a cargo ready. That was an abso-
lute obligation—Stevens, Mawson, & Goss
v. Macleod (The *Cassia”), October 29,
1891, 19 R. 38, 29 S.L.R. 30; Gardiner v.
Macfarlane, M‘Crindell, & Company (The
«“ Lismore”), February 24, 1893, 20 R. 414, 30
S.L.R. 5141 ; Krog & Co. v. Burns & Linde-
mann, July 17, 1903, 40 S.L.R. 874; Postle-
thwaite v. Freeland, 5 App. Ca. 599, at p.
608; Grant v. Coverdale, 9 App. Ca. 470;
QCarver, Carriage at Sea, secs. 252, 628, The
English cases cited by the reclaimers only
established that the shipowner must take
the risk of delays in loading due to the
conditions or rules of the port, whereas the
delay here was not due to want of loading
facilities at Newcastle, but to the want of
a cargo. Nor were cases about reasonable
time 1n discharging a cargo in point—e.g.,
Wyllie v. Harrison, cit. supra. 'The dis-
charge of a ship was recognised as a joint
duty, in the performance of which each
must take the circumstances as he found
them, whereas the provision of a cargo was
an obligation resting on the charterer alone.
A purely local custom, such as was proved
to exist at Newcastle, could not be imported
by implication into the charter, at least
unless both parties were aware of it, which
(they submitted) was not proved—Milne v.
Samson, 1843, 6 D. 355; Holman v. Peruvian
Nitrate Company, February 6, 1878, 5 R.
657, 15 S.L.R., 349; Kirchner v. Venus, 1859,
12 Moore, P.C.C. 361 ; Lawson v. Burness,
1862, 1 H. & C. 396. The English case of
Jones v. Green, 1903, 9 Comm. Cas. 20, was
distinguishable. It was there found in fact
that the shipowner was aware of the con-
gested state of business in the Australian
collieries. In that case he might fairly be
held to have taken the risk of delay arising
from a cause of which he was aware, but in
the present case no such knowledge had
been proved. The obligation to load ““in
the usual and customary manner” had
been often construed. Itimplied an obliga-
tion toload in the manner customary in the
port; it did not imply any waiver of the
obligation to have a cargoready forloading
—Lamb v. Kaselack, Alsen, & Company,
January 31, 1882, 9 R. 482, 19 S.L.R. 336;
Lockhart v. Falk, L.R., 10 Ex. 132; Nelson
v. Dahl, 12 Ch, Div. 568 ; Dunlop & Son v.
Balfour, Williamson, & Company [1892],
1 Q.B. 507; Castlegate Steamship Company
v. Dempsey [1892], 1 Q.B. 854. Monsen v.
Macfarlane [1893], 2 Q.B. 562, and Breda v.
. Ellingsen, Januvary 15, 1901, 8 S.L.T. 288,
were also cited.

An argument was also submitted on both
sides as to the proper measure of damages,
but this, in the view taken by the Court, it
is unnecessary to report.

At advising—

LorD PRESIDENT--T'wo questions have
been argued in this case—(1) Whether the
defenders are liable in damages to the pur-
suers as owners of the steamship “ Ardan-
dearg” in respect of undue detention of
that vessel by the defenders as the char-
terers of her, at Newcastle, N.S.W., in July
and Aungust 1900, and (2) If liability for
damages is established against the defen-
ders, what amount should be awarded to
the pursuers in name of damages.

The pursuers were in May 1900 owners of
the steamship ¢ Ardandearg,” which has a
net registered tonnage of 2090 tons and a
dead-weight carrying capacity of about
4500 tons.

By charter-party entered into in Glasgow
on 30th May 1900 by the agents for the pur-
suers and the defenders it was stipulated
that the ‘““ Ardandearg” should, ““ with all
possible despatch proceed to such loading-
berth as freighters may name at Newcastle,
N.8.W,, and after being in loading-berth
as ordered, wholly unballasted and ready
to load, should there load, in the usual and
customary manner, a full and complete
cargo of Awustralian coals as ordered by
charterers, which they bind themselves to
ship (except in the event of riot, commotion
by keelmen, strike or lockout of shippers’
pitmen, or any hands striking work, frosts
or floods, or any other causes beyond the
control of the charterers, which may delay
her loading).”

The ‘¢Ardandearg” was ordered from
Kobe to Newcastle, N.S.W., to fulfil this
charter. She shipped a cargo of rice at
Kobe, described by the pursuers as a ballast
cargo, and she next went to Sydney, where
she unloaded it, remaining there for about
a week. She then proceeded to Newcastle,
N.S.W., and arrived there on or about 14th
July 1900. She was then ready to load
cargo, but in consequence of the defenders
being unable to obtain an adequate supply
of coal from the collieries she was detained
at Newecastle until 23rd August 1900, when
she completed her loading. If coal had
beeu obtainable at Newcastle she could
have loaded it and proceeded on her voyage
about a month earlier than the date on
which she actually sailed.

On or about 9th June 1900 the defenders
entered into a contract with the Scottish
Australian Mining Company, Limited,
under which that company agreed ‘“ to load
the ‘Ardandearg’ with a cargo of best
screened Lambton coals at Newecastle,
N.S.W. (5000 tons, 10 per cent., more or
less), in regular colliery turn as customary,
strikes, &c., excepted.” It does not appear
from the evidence that the defenders could
have entered into a contract with any other
company or person under which they could
have obtained quicker despatch in provid-
ing a cargo than that which they received
from the Scottish Australian Mining Com-
pany, Limited, under the contract just
mentioned. None of the collieries in the
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lucality can produce more than 1000 or 1100
tons per day, and a ship’s turn for loading
is subject to her obtaining a coaling order
from a colliery. I therefore think, that at
all events prima facie, the charterers did
not do anything unreasonable as charterers
in ordering the coal from the Lambton
Colliery.

As soon as this contract was entered into
instructions were cabled by the defenders
to the mining company’s office at New-
castle, N.S.W.,, in regard to it, and the
probable arrival of the ‘“ Ardandearg,” so
that the arrangements for loading her
might be advanced as far as possible.

Under the charter-party the ‘ Ardan-
dearg” was, as already stated, bound to
proceed to Newcastle, N.S.W.,, *““with all
possible dispatch,” and the defenders allege
that she did not do so, having, as already
mentioned, loaded a cargo of rice at Kobe
and discharged it at Sydney, where she
remained for a week before she proceeded
to Newcastle. The defenders maintain
that but for this delay, and the further
delay occasioned by the leaky condition
of the ‘““ Ardandearg’s” boilers, she would
have obtained a loading berth at Newcastle,
N.S.W., and been loaded much sooner
than she actually was, there having been
when she arrived at Newcastle a large
number of vessels there waiting forcargoes
of coal, which prevented her from getting
a loading berth and a supply of coal as
soon as she would otherwise have done.

In particular, two steamers, the * Pala-
tinia” and the ¢ Timor,” which were toload
from the Lambton colliery, arrived a day
or two before the ‘‘ Ardandearg.” The
captain of the ‘‘Ardandearg” seems to
have been warned that he should get to
Newecastle before the “Timor.” The de-
fenders allege, and there appearsto me to
be good ground for the allegation, that if
the “ Ardandearg’s” boilers had been in
proper condition, and she had not gone to
Sydney with her ballast cargo, and re-
mained there for about a week, or if she
had used greater dispatch in proceeding
to Newcastle, N.S.W., the two vessels
above mentioned (the “Palatinia’ and the
“Timor™), which were to load from the
colliery from which she was to receive her
ecargo, would not have prevented her, as
they did, from getting a loading berth until
after they were loaded, she in the mean-
time having to wait herturn in accordance
with the custom of the port and the col-
lieries. Upon these facts there appears to
me to be ground for maintaining that the
‘“ Ardandearg™ did not duly fulfil her
charter obligations, but I do not think it
necessary to express an opinion upon this
point, in view of the conclusion which I
have reached upon the question whether
the charterersduly fulfilled their obligation
to provide a cargo.

The loading of the “Ardandearg” was
begun on 13th August, and was completed
on the evening of the 23rd, and she sailed
for Java on the morning of the 24th
August.

The practice at Newcastle is to supply
coals to steamships upon a combined turn

of arrival at the port and colliery turn, or
in other words to load them in order of
arrival as and when they obtain a loading
order from the colliery.

As no days for loading were specified in
the ‘“Ardandearg’s” charter it was the
duty of the defenders, the charterers, to
load her as speedily as was reasonably
practicable, and what time was reasonably
practicable necessarily depended upon the
condition of things existing at and about
Newcastle, N.S.W., and in particular upon
the number of vessels waiting to be loaded
and the supply of coal obtainable from the
collieries.

The Lord Ordinary says in his judgment
(I think correctly) that the obligation to
provide a cargo is separate fromm and an-
terior to the obligation to load, correspond-
ing to the obligation of the shipowners to

rovide the ship, as also that it does not
follow that because the loading may be
delayed for a time, reasonable in the
circumstances, the same rule applies to
delay in providing or failure to provide a
cargo. While this appears to me to be
true as a general proposition, I think it
will be found that in the present case the
two things depended very much upon the
same circumstances and considerations.

The equipments at the port enabled about
100 tons of coal to be put on board of a ship
per hour, and as only about 350 tons could
be obtained from the colliery per day, a
vessel of the carrying capacity of the
‘“Ardandearg,” required about twelve days
to load. It turther appears that at the
time in question the Duteh Government
was purchasing large quantities of coal
from the Lambton Colliery, havingarranged
for a supply of about 20,000 tons of that
coal, to remove which (or part of which)
the *‘Palatinia” and “Timor,” as well as
the ““ Ardandearg” and the ‘* Borneo” were
chartered, and they arrived at Newcastle,
N.S.W., in the order mentioned, on the
10th, 12th, aud 14th of July respectively.

The ““Ardandearg’ had, asalready stated,
gone to Sydney on her way from Kobe to
Newecastle, N.S.W,, and if she had not gone
there, and if her boilers had not been leak-
ing, as they were, she would apparently
have arrived at Newcastle before the
“Palatinia” and “Timor,” and conse-
quently been in a position to load before
these vessels, instead of their having from
their priority of arrival acquired the right
to load, as they did load, before her. If
the ‘* Ardandearg” could have obtained an
order for a crane berth and a supply of
coal, or in other words got the usual
colliery turn, she could have been loaded
very speedily and the present question
would not have arisen, but a leading order
and a loading berth could not be obtained
earlier than they were obtained owing to
her late arrival, which was due, at all events
in part, to the circumstances already men-
tioned. Even' after the “Ardandearg”
obtained a loading order and a loading
berth she had to leave the berth more than
once in consequence of an adeguate supply
of coal not coming down from the colliery.

I concur with the Lord Ordinary in think-
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ing that it is established by the evidence
that if coal had been in readiness for the
* Ardandearg ” she could have obtained a
berth as late as 14th July.

The Lord Ordinary, however has held (1)
That the delay of the ‘‘ Ardandearg” at
Newcastle was caused not by the excep-
tional congestion of shipping or the limited
output of the collieries but by the failure
of the defenders to perform their primary
duty of providing a-cargo, and that the
principle upon which a reasonable time is
allowed to the charterers of a vessel for
loading does not apply to such a case as
this. (2) That if it does apply the time
which elapsed after the ¢ Ardandearg”
arrived at Newcastle and was tendered
to the defenders as ready to load was
prima facie unreasonable, and that it lies
upon the defenders to show that it was
reasonable in the circumstances, which the
Lord Ordinary thinks that they have failed
to do: and (3) That there are no clauses in
the charter-party which on a sound con-
struction excuse the defenders for the
delay.

The first of these points seems to me to
be the most important in the case. I think
that the pursuers are well founded in the
distinction which they take between the
obligation to load and the prior or antece-
dent obligation to provide a cargo, as also
that the duty of a charterer to provide a
cargo is prima facie absolute. It appears
to me, however, while fully recognising
the doctrine that the obligation of a char-
terer to provide a cargo is prima facie ab-
solute, that there were in the present case
circumstances, known to both parties,
which prevented the obligation from pos-
sessing that absolute character.

I think that where parties contract with
reference to a state of things known to
both of them, and which in the know-
ledge of both renders it uncertain whether
a cargo can be provided by a particular
day, the party who is liable to fulfil
the obligation may not be answerable in
damages for delay if he did all that could
have been done towards obtaining a cargo.
Mr Robert Clark of the firm of Clark &
Service, the managing owners of the
¢ Ardandearg,” who chartered her for the
voyage out of which the present claim
arises, knew about the New South Wales
Collieries, as he had had experience of
chartering sailing ships, though not
steamers, to load coal from these collieries,
and sailing ships are to his knowledge
loaded by crane in the same ways as
steamers. The charter-party also shows
that the pursuers were aware that the
cargo was to be ““a full and complete cargo
of Australian coals.” Thetradewas a very
large one, there having been in July 1900
180,000 tons of shipping tonnage awaiting
cargoes of coal, and the conditions under
which the coal trade was carried on at
Newecastle, N.S. W., seem to have been per-
fectly well known.

The case of Little v. Stevenson & Co., 23
R. (H.L.) 12, appears to me to have an im-
portant bearing on this question. In that
case the Lord Chancellor said, with refer-

ence to an argument very similar to that
submitted to us by the pursuers’ counsel in
the present case—‘ What is suggested is
this, not that the provision in respect of
demurrage ever in fact arose, because it
certainly did not arise, but that inasmuch
as there was a default on the part of the
shippers to provide coal, which default by
a series of causes prevented the vessel
obtaining her berth, therefore the default
was in the shippers, and accordingly the
shipowners have made good this claim,

. and the proposition of law is that a
merchant must be always ready with his
cargo at all times and in all places, and
under all circumstances, to take advantage
.of any such contingency if it should arise.
There is not a fragment of authority for
any such proposition.” I may also refer to
the dictum of Lord Justice Rigby in the
case of the Carlton Steamship Company
v. The Castle Mail Packets Company [1898]
A.C. 486, where he said ““I do not think
that a delay which arises from a con-
tingency the probability of which must
have been perfectly well known to and
contemplated by the shipowners when
they entered into the charter-party can
be considered unreasonable.”

It is true that clauses protecting the
charterers usuwally apply to things which
delay the actual loading, not to difficulties
in obtaining the cargo and getting it
brought to the place of loading, but these
difficulties also may be proviged against
by appropriate words— Hudson v. Ede,
L.R. 2 Q.B. 566, L.R. 3 Q.B. 412, and looking
to the known course of trade, which was the
basis of the contract to which the present
question relates, I think that in this case
the charterers fulfilled their duty by getting
the coal down from the collieries as speedily
as it could be sent. In Hudson v. Ede,
from the circumstances of the port cargo
had to be brought down the river after the
arrival of the ship, and it was held that
the words ‘“detention by ice,” occurring in
the charter, must be construed to extend
to detention by ice of the lighters coming
down the river to load the ship, and
that consequently the shipowner could not
recover demurrage or damages for the time
during which the river above Sulinah was
frozen. Another point decided in this case
was that the ignorance of the shipower as
to the circurnstances of the port did not
affect the question. The present case is
a fortiori of Hudson v. Ede, as the ship-
owners in the present case knew the con-
ditions existing at the port of loading.

I may refer to three cases relating to
charters for the loading of coal at and
the conveyance of it by sea fromm New-
castle, N.S.W., decided by Mr Justice
Kennedy on 2nd December 1902, viz., R. &
D. Innes, Limited, v. F. Green & Com-
pany, The Barque “ Twilpue,” Limited,
v. J. & A. Brown, and R. W. Leyland &
Company v. Anthony Gibbs, Sons, & Com-
pany, and to the judgments of the Court
of Appeal affirming his Lordship’s decisions
in these cases pronounced on 27th July
1903 (9 Comm. Cases, 20). The judgments
in both Courts were in favour of the
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charterers for reasons similar to those
now given. Yor the reasons now stated
I am of opinion that the Lord Ordinary’s
judgment should be recalled and that the
defenders should be assoilzied.

Lorp ApAM and LorD M‘LAREN con-
curred. :

Lorp KINNEAR~- I am of the same opin-
ion, The principle by which the decision
must be ruled is established by many cases.
and particularly, to take the mostauthorita-
tive, by Hick [1803], A.C. 22; and Postle-
thwaite, 5 A.C. 589, in the House of Lords.
The doctrine may be stated in two pro-
positions—First, that when by the terms
of a charter-party there is no fixed
period of time within which the charterer
has agreed to load or discharge a ship, the
law implies an agreement on his part to
load or discharge within a reasonable time;
and secondly, that what is meant by a
reasonable time is a time that is reasonable
under the actual circumstances existing
when the agreement must be performed,
provided that such circumstaunces, in so far
as they involve delay, are not caused or
contributed to by the charterer. 'The doc-
trine is not a novel one nor confined to
contracts of affreightmeunt. Lord Wat-
son points out in Hick v. Raymond & Reid
that it is as old as the law of contract, and
adds-—*The rule is of general application,
and is not confined to contracts for the
catriage of goods by sea. In the case of
other contracts the condition has been
frequently interpreted, and has been inva-
riably held to mean that a party on whom
it is incumbent to duly fulfil his obligation,
notwithstanding protracteddelay,so longas
such delay is attributable to causes beyond
his contrel, and he has neither acted negli-
geutly nor unreasonably, is not in breach
of contract.” To apply the doctrine cor-
rectly to thecase in hand we must consider
the precise terms of the charter-party so
far as bearing on the obligation to load,
and the particular stage of the process of
loading at which the delay complained
of is said to bave occurred. T do not read
the contract, because its terms have been
fully explained by your Lordship, but what
is important to observe is that no time for
the loading is fixed, and secondly that if
the ship should not arrive at her loading
port and be ready to load on or before 15th
July the charterer should have the option
of cancelling the contract. But the terms
in which the obligation to load are ex-

ressed require consideration. It is stipu-
ﬁwted that the ship shall ““with all possible
despatch proceed to such loading berth
as {reighters may name at Newcastle,
N.S.W., and after being in a loading berth
as ordered, wholly unballasted and ready
to load, . . . shall there load in the usual
and customary manner a full and complete
cargo of Australian coals as ordered by
charterers, which they bind themselves to
ship (except in the event of riot, commo-
tion of keelman, strike or lock-out of ship-
pers’ pitmen, or any hands striking work,
frosts, or floods, or any other causes be-

yond the control of the charterers which
may delay her loading).” Taken literally
this language imports that the operation
of loading is to be executed by the ship-
owners. But the true meaning of such
clauses, is explained by Lord Selborne in
Grant v. Coverdale,9 A.C, 470, Both parties
have to concurin the operation of loading.
The ship is to proceed to the loading berth
named and load the cargo. But the char-
terer must have the cargo there to be
loaded, and must tender it to be put on
board. And accordingly the charter,
while it requires the ship to load a cargo
of coals as ordered by the charterers, goes
on to say while they—that is the char-
terers—bind themselves to ship subject
to certain conditions which will relieve
them of the consequences of a failure from
causes beyond their control. The charter-
party thus recognises the distinct stages
of the process of loading, the provi-
sion of the cargo (which is the charterers’
part exclusively, and includes, as Lord
Selborne puts it—‘ All those things which
are so essential to the operation ot loading
that they are conditions sine quibus non to
that operation),” and the actual operatioun
of putting the cargo on board. It 1s neces-
sary to mark the distinction in order to
refer the various qualifying conditions to
the parts of the process on which they are
respectively intended to relate, and I think
it 1s clear that the condition as to the
usual and customary manner of loading is
applicable to the operation of putting cargo
on board of -a ship when the ship has got
into a loading berth, and, on the other
hand, that the exemption in the event of
riots, or other causes beyond the control
of the charterers applies to the first part
of the process, which belongs exclusively
to the charterers, and is wide enough to
cover causes operating at the colliery at
which the coals are being got.

This being the contract, what is the
default of which the pursuers complain?
There is no complaint, so far as I under
stand, of delay in the actual process of
loading after the ship had got her berth,
and indeed the averment of fault in
the third article of the condescendence
assumes that ten days would be a reason-
able time for loading, and the loading |
in fact began on the 13th and finished on
the 21st of August. The ground of com-
plaint is that the ship after she came into
port was delayed an unreasonable time
before she got into her berth as ordered,
and the cause of delay is beyond all dispute
that according to the settled and estab-
lished practice of the port the ship cannot
have a berth until she has a colliery order
enabling her to take her load from the
colliery. The colliery orders are given
in regular turn, and the ships coming
to load have therefore to combine an order
for a berth on arrival and a colliery order
in turn before they can obtain admission to
a berth, and it is said that the ** Ardan-
dearg” was delayed because of the defenders’
undue delay to enable her to procure a
berth by enabling her to get a coaling
order from the colliery in good time. 1
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think it clear upon the evidence that the
rule of requiring ships to take their regular
turn to obtain a coaling order as a condi-
tion of obtaining a berth is settled and
established by the practice of the port, over
which the defenders had no control what-
ever, and which they had no power to dis-
place for the benefit of this particular ship.
I think further that as matter of facv it is
clear enough that if the ship had arrived
somewhat earlier she would not have been
exposed to the disadvantage of the delay
complained of, because the reason why she
was kept so long before she could get to
her berth was simply that two ships, the
¢ Palatinia” and the “Timor,” had come in
immediately before her, and if she had
made greater despatch upon the voyage
there is no doubt she might easily have
been in before them. But then I agree
with the Lord Ordinary that while it is
quite true that she might have got
in sooner, and therefore that the direct
cause of failure to get an earlier berth was
the failure to arrive at an earlier date than
she did arrive, she is not chargeable with
any breach of contract for the delay. She
came in within her contract; the cancelling
day was on 15th July and she came in
on 14th July. Therefore she duly per-
formed her contract, and whatever incon-
venience might have resulted from her
delay I agree with the Lord Ordinary that
the delay within her contract could not
excuse the defenders’ delay if it were
shown that they were chargeable with
undue delay in the performance of their
part of the contract.

Therefore the whole question seems to
me to be whether the defenders’ delay, if
they did delay, to procure a berth was due
to any negligence or unreasonable failure
on their part. Now, for the reason I have
given I think it was not, because it was
caused by regulations of the port over
which they had no kind of control.
The Lord Ordinary says that the defen-
ders are in fault, because the obliga-
tion to supply a cargo is absolute and
anterior to the obligation to load, and
it was argued, in reliance on dicta in
Gardiner v. Macfarlane, 20 R. 414, that
this absolute obligation to supply a cargo
is something outside and prior to the
charter-party altogether, and thatno quali-
fications in the charter-party can therefore
affect it. I have some difficulty in follow-
ing the reasoning upon which this distinc-
tion is supposed to rest. The only contract
between the parties so far as I know is the
charter-party, and if the obligation to
supply a cargo is not to be found there,
there is no other place in which it can be
found in the present process, and the
charter-party expresses in terms the ob-
ligation of the shipper to ship, subject
to conditions. It is quite true that if
it were not so expressed the engage-
ment by the charterers of a ship to pro-
ceed to a certain port and there load
a certain cargo would necessarily imply an
undertaking to supply a cargo; and it may
be that if such obligation were unqualitied
by any express terms and were construed

without reference to time, it might be
treated as absolute, so that inability to pro-
cure a cargo would be no answer to breach
of contract. But we are not required to con-
sider any question of that kind. There is
no complaint of absolute breach of contract
to supply a cargo, because the stipulated
cargo was in fact suppiied. But the com-
plaint is of undue delay in bringing forward
the cargo; and that resolvesinto a question
of time as to which there can be no absolute
obligation unless it is expressed. I do not
know that the doctrine as to the absulute
character of the obligation to furnish a
cargo can be put higherthan it is put by
Lord Trayner in Gardiner v. Macfarlane,
20 R. 414, where his Lordship says that

| ““the obligation is absolute to supply a cargo

within a certain fixed or within a reason-
able time.” Now, in the present case the
time is not specified, and therefore the
obligation to supply the cargo is duly per-
formed if it is provided within a reason-
able time. The Lord Ordinary holds that
the defenders are to blame because they had
not a cargo awaiting the arrival of the ship,
and the doctrine seems to be that a merchant
must bealwaysready with his cargo, to take
advantage of the arrival of the ship, the
date of whose arrival he cannot exactly
foresee. Asa general doctrine this was per-
emptorily rejected by the House of Lordsin
Little v. Stevenson & Company, 23 R., H.L.,
12, and therefore if that be the ground of
his Lordship’sjudgment it appears to be con-
trary to the law established by that decision.
But then the application of it to the par-
ticular case appears to me to be excluded
by the conditions of the port, because it
does not appear that there were any means
of storage or that a merchant could do any-
thing to bring up his cargo of coals from
the 'colliery otherwise than in turn with
other shippers, when his ship arrived and
he was ready to intimate to the colliery
that she was prepared to load. The delay
was therefore in my opinion beyond the
control of the defenders.

The Lord Ordinary is of opinion, how-
ever, that the eustom of the port cannot
qualify what he considers to be in itself an
ahsolute or at all events a primary condi-
tion on the defender to load the cargo. 1
agree with the Lord Ordinary that the
reference to the usual and customary man-
ner of loading applies to the actual opera-
tion of putting the goods and cargo on
board, and therefore does not aid the
defenders in their contention. But then
that is a condition which, whether ex-

ressed or not, is necessarily implied when
it is stipulated or implied that the cargo is
to be loaded within a reasonable time,
because nothing could be more unreason-
able than to require of the merchant that
he should do what the settled and estab-
lished practice of the port will not allow
him to do. Accordingly, when it is said
that the loading is to be completed within
a time which is reasonable under the cir-
cumstances which are applicable to the
particular operation in question, it follows
that the question of reasonableness must
be determined in relation to what are the



240

The Scottisk Law Reporter—Vol. XLI.

. Ardan Steamship Co., Ld.,
Jan. 19, 1904.

regulations and customs of the port.
Therefore I think the observations of
Baron Parke, afterwards Lord Wensley-
dale, in Harris v. Dreesman, 23 1..J., Exch.
210, are exceedingly apposite. Thatwas an
appeal from the judgment of a County
Court Judge, who had not allowed evid-
ence as to the custom of the port. The
particular circumstaices under which the
case arose are not similar to the present
case, because there was a delay in conse-
quence of a breaking down of the engines
of the colliery; but it was argued that
according to the custom of the port
ships had to load from the colliery in
regular turn, and the County Court Judge
held that that was an irrelevant con-
sideration and would not allow it to be
proved. But in the Court of Exchequer
Baron Alderson said,  Supposing the con-
tract to be that the vessel was to be loaded
within a reasonable time, would it not be
the result that she was loaded in reason-
able time if she was loaded in her regnlar
turn;” and Baron Parke said that ‘“the con-
tract being to load within reasonable time,
under the circumstances it was clear the
defendants might give evidence of the
usage of the port as to the order of load-
ing.” 1 think the same doctrine is to be
found in the case of Carlton Steamship
Company v. Castle Mail Packet Company,
[1898] A.C. 486, to which your Lordship
referred, because the judgment, as I under-
stand it, involved the principle which I
think conclusive of the present case, that
if there is an unavoidable necessity that
something should be done in order that
there should be a loading or discharge at
the place agreed on, the parties must be held
to have contracted with reference to the
conditions of such port of loading or dis-
charge as the case may be.

Ithink alsoupon the evidence the practice
of loading at this port was such as to make
the carrying of coals from the colliery to
the ship part of the traffic of the port.
There was no means of storage, and each
ship as she came in had her cargo brought
up by railway from the colliery to the ship
or to the cranes by which the ship was to
be loaded. That appears to me to be very
much the same kind of case as Hudson v.
Ede,L.R.,3Q.B.412, because what happened
there was that a ship was delayed by ice,
not by ice in the port of loading which
must render access to the ships by
lighters impossible, but by obstructions
between that port and another port 110
miles higher up the Danube by reason of
the river being frozen over. There were
no storehouses available for the merchants
at the port of loading, and the practice of
the port was that cargoes of grain were
kept at ports higher up and brought down
by steamers from these ports to the loading
ports. It was held that the freezing of the
river 110 miles above the port of loading
was an obstruction for which the trader
was not responsible, because it was an
unavoidable necessity that his cargo be
brought down in that way and in that way
only, and that being the only and neces-
sary means of loading it must be held that

the parties contracted with reference to
the practice so established. It is said that
the practice at the port of Newcastle was
not known to the pursuers, and therefore
that the doctrine upon which I have indi-
cated my opinion that the defenders are
not responsible for delay cannot be applied
to the case. I am not satisfled that it is
proved that the defenders knew nothing
of the custom of the port of Newecastle,
because the evidence of Mr Clark shows
that he at all events had had opportunity
of knowing, having traded with that port
before. But it appears to me that, what-
ever be their actual knowledge, if people
make conditions with reference to loading
or discharging a ship at a particular port
such contract must be construed with
reference to the customs of that port. If
the defenders did not know what the special
custom in loading coals at Newcastle might
be they at all events knew there must be
some custom, and they either contracted
intelligently, to be bound by the particular
custom which they knew it by, or else
they contracted to take the risk of what
the custom might be. I think with your
Lordship again that Hudson v. Ede is
directly in point, for in that case a ship-
owner was shown to be absolutely ignorant
of the custom of the ports on the Danube,
but it was held by the Court that that
made no difference in the construction of
the contract betwixt him and the trader.

For these reasons I agree with your
Lordship that the interlocutor of the Lord
Ordinary must be recalled. But I desire to
add that I think the case of R. & D. Jones
v. Green & Company (9 Comm. Cases 20),
decided by Kennedy, J., and upheld by the
Court of Appeal, is a valuable authority
and entirely in point. I am aware the
learned Judge distinguished that case from
the present, but then the circumstances
of the present case were not before the
Court, and all that is meant, as I read
the opinions of the learned Judges, in
making the distinction is that, taking the
case as presented by the Lord Ordivnary’s
judgment, they take it as a different case
from Jones. Now, I agree that as so pre-
sented it is different, but then with your
Lordship I do not agree with the ILord
Ordinary, and therefore I think that Jones
v. Green is directly in point,

Lorp M‘LAREN—I should wish to make
one observation upon a fact in the case
which is no doubt implied in the opinions
of your Lordship in the chair and Lord
Kinnear. I am not quite sure if it was
so prominently brought forward as it
would in my judgment call for. I mean
this—if it had been made to appear that
the delay in loading the cargo was in any
way attributable to a delay on the part of
the shipper in giving his order to the
colliery company, then a very different case
would have been presented for our decision.
But it is perfectly plain that the delay was
not attributable to this canse, and that the
failure to send on waggons in time was not
due to the fact that other merchants had
orders in the order-book of date prior to
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this order, and which were therefore entitled
to precedence, but was wholly and solely
due to the custom that when the loading of
a ship has once been begun it must go on
till it is finished before another vessel is
allowed to take its turn at the berth, and,
as has been pointed out, there were two
vessels not all loaded, and therefore the
« Ardandearg” had to wait till the loadin
of these vessels was completed. I am gla
to be able to concur in all that has fallen
from Lord Kinnear, as well as your Lord-
ship in the chair.

The Court recalled the interlocutor of
the Lord Ordinary, and assoilzied the
defenders from the conclusions of the
action.

Oounsel for the Pursuers and Respon-
dents—Shaw, K.C.—James Clark. Agents
—J. & J. Ross, W.S.

Counsel for the Defenders and Reclaimers
—Ure, K.C.—Hunter. Agent—Campbell
Faill, 8.8.C.

Thursday, January 21.

SECOND DIVISION.
[Lord Kyllachy, Ordinary.

MONTGOMERIE & COMPANY «.
YOUNG BROTHERS.

Process — Reclaiming - Note — Printing —
Amendment of Record—Amendment Put
on after Date of Interlocutor Reclaimed
a})ainst — Court of Session Act 1825
(Judicature Act) 68 Geo. I'V. c. 120), sec. 18
—A.8., 11th July 1828, sec. 71.

In an action concluding for interdict
an interlocutor was pronounced where-
by the Lord Ordinary granted interdict,
but in less general terms than those

- of the g@onclusions of the summons,

. and allowed the pursuers ‘‘to amend
the conclusions of the summons as pro-
posed at the bar,” opened up the record,
and the amendment having been made
re-closed the record. Three days after
the interlocutor was pronounced an
amendment was dpub on the process
copy of the closed record by the pur-
suers restricting the interdict concluded
for to the terms in which it had been
granted. The defendersreclaimed. In
the record appended to the reclaiming-
note the summons was printed as
originally framed. The pursuers ob-
jected to the competency of the
reclaiming - note in respect that the
amendment put on the summons was
not printed. Objection repelled, in
respect that when the interlocutor
reclaimed against was pronounced no
amendment had been made.

Process—Interdict—Master and Servant—
Infringement of Rights of Others by Acts
of Servant in Disobedience to Masier’s
Instructions. :

Question — Whether interdict the
appropriate remedy against a master
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whose servants, disobeying his orders,
infringe the rights of others.

This was an action at the instance of Mont-
gomerie & Company, Limited, malt extract
manufacturers, Partick, Glasgow, against
Young Brothers, Qakfield Hygienic Bakery,
114 Pleasance, Edinburgh, in which the
pursuers sought to have the defenders
interdicted from ‘‘advertising or repre-
senting themselves as bakers or sellers of
Bermaline bread, or selling loaves of bread
under said name which have not been marss-
factured by the pursuers, or put on the
market by the pursuers or with their
authority.,” The words in italics were
added by way of amendment on the process
c0£y of the closed record as stated infra.

he pursuers were owners of a registered
trade-mark for the use of the word ‘‘ Ber-
maline” applied to an extract of malt
manufactured by them, which was a dis-
tinctive ingredient of certain bread also
manufactured by them and sold under the
name of * Bermaline Bread.”

The pursuers averred—‘‘(Cond. 8) From
28th June 1897 the defenders held an agency
for the manufacture and sale of Bermaline
bread, and were supplied by the pursuers
and their predecessors with Bermaline
extract for such manufacture. On 22nd
November 1902 they wrote to the pursuers,
requesting the removal from their shop
windows of all Bermaline advertisements,
But the pursuers have recently become
aware that for a considerable time prior to
that date the defenders have been in the
habit of wilfully and fraudulently, in their
various shops, advertising for sale and sell-
ing as Bermaline bread bread not manu-
factured with Bermaline malt extract.”

A proof was led, the nature of which is
sufficiently disclosed for the purposes of
this report in the opinion of the Lord
Ordinary and in those delivered by the
Judges in the Inner House upon the merits.

On 17th July 1903 the Lord Ordinary
(KYLLACHY) pronounced an interlocutor
in the following terms :—*The Lord Ordi-
nary allows the pursuers to amend the con-
clusions of the summons as proposed at the
bar : Opens up the record for that purpose,
and saild amendment having been made,
re-closes the record ; and having considered
the whole cause, interdicts, prohibits, and
discharges the defenders from selling loaves
of bread under the name of Bermaline
bread which have not been manufactured
by the pursuers or put on the market by the
pursuers or with their authority : Decerns
against the defenders for payment to the
pursuers of the sum of 5s in full of the
conclusion for damages.”

Opinion.—* In this case I have not been
able to resist the conclusion that during
the period from 8th to 22nd November last
there was sold at the defenders’ shops to
various persons loaves of bread which were
described and sold as Bermaline bread,
but which were not in fact Bermaline
bread — that is to say, were not bread
manufactured and put on the market
by the pursuers or with their authority.
There is a great conflict of evidence—a con-
flict perhaps extending even to the question
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