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then that would have raised a different
question. But there is no suggestion in
this case of anything of that kind. Accord-
ingly, once the report of the medical referee
is construed in the way I have indicated,
the rest follows as has been said by your
Lordship in the chair, and I agree with
what your Lordship has said.

The Court answered the first question of
law in the case in the afficmative and the
second question in the negative, and
dismissed the appeal.

Couunsel for Appellant—Moncrieff, K.C.—
]%git'éh. Agents — Simpson & Marwick,
Counsel for Respondents—Cooper, K.C.
—Strain. Agents—W. & J. Burness, W.S.

Friday, July 12.

FIRST DIVISION.
[Sheriff Court at Edinburgh.

WOOLFE v. COLQUHOUN.

Master and Servant— Workmen’s Compen-
sation Act (6 Edw. VII, cap. 58), sec. 7 (2)

. .—Fisherman—Remuneration by Shares
in Profits or Gross Earnings.

A claimant under the Workmen’s
Compensation Act 1906 was employed
as amember of the ecrew, in the capacity
of a fisherman, on board a steam
trawler. He was paid a weekly wage
of 30s., and received in addition a pay-
ment of 2d. per pound sterling on the
gross value of the fish landed from the
trawler, under deduction of the cost of
carriage of the fish.

Held (diss. Lord Dundas) that he was
not “remunerated by shares in the pro-
fits or the gross earnings of the work-
ing” of the trawler, and was therefore
not excluded by section 7 (2) of the
Workmen’s Compensation Act 1906
from claiming compensation under the
Act.

The Workmen’s Compensation Act 1906,
section 7 (2), enacts—** This Act shall not
apply to such members of the crew of a
fishing vessel as are remunerated by shares
in the profits or the gross earnings of the
working of such vessel.”

Joseph Walter Woolfe, 9 Henderson
Street, Leith, respondent, claimed compen-
sation under the Workmen’s Compensation
Act 1906 (6 Edw. VII, cap. 58) from John
Colquhoun, 132 Bridgegate, Glasgow,
owner of the steam trawler ° Gloxinia,”
appellant, in respect of personal injury
sustained by him on board the ‘“ Gloxinia”
in the North Sea. The Sheriff-Substitute
(ORR) allowed a proof and stated a Case
for appeal.

The Case stated, inter alia—* The facts
admitted, and the avermenis of Parties
which raise the question of law hereinafter
referred to, are as follows—The appellant
is a fish merchant, carrying on business in
Glasgow, and is the registered owner of

thesteam trawler ¢ Gloxinia.” Therespon-
dent is a trawl fisherman, and on 15th
January 1912, while employed as a member
of the crew in the capacity of a fisherman
on board said trawler, sustained injury by
accident arising out of and in the course of
his employment. The respondent made,
inter alia, the following averment—*The
pursuer (respondent)is a trawl fisherman
and resides at 9 Henderson Street, Leith.
He is a workman in the sense of the Work-
men’s Compensation Act 1906. The defen-
der (appellant) is a fish merchant, carrying
on business in Glasgow. He is the regis-
tered owner of the steam trawler
“ Gloxinia,” and was, in the sense of said
Act, the employer of the pursuer at the
work at which he was engaged when he
sustained the after-mentioned injuries.” To
this averment the defender made the fol-
lowing answer—* Denied that the pursuer
is & workman and that the defender was
his employer within the meaning of the
Workmen’s Compensation Act 1906. Quoad
ultra admitted.” The respondent further
averred—*‘The pursuer had been fora week
prior to 15th January 1912 in the employ-
ment of the defender on board the said
steam trawler under a contract of service
entered into between the master of the
said trawler on behalf of the defender and
the pursuer, under which contract the pur-
suer was engaged to act as second fisher-
man on board said trawler, and was to be
remunerated for his services as follows,
viz., by payment of the sum of thirty shil-
lings a week in cash,” and ‘ by payment of
a commission or percentage or poundage
known as ¢ fish money ” of two pence per
pound sterling on the gross value of the
fish landed each week from the said trawler
under deduction of cost of carriage of the
fish. During the week the pursuer was
employed by the defender the gross value
of the fish landed under the deduction fore-
said amounted to at least £42, and the pur-
suer’s poundage thereon amounted to at
least 7s.” The appellant’s answer to this
averment was as follows—‘ Admitted that
the pursuer’s weekly wage amounted to
30s., and that he received in addition a
share of 2d. in the £1 on the amount of the
gross earnings of the said steam trawler
¢ Gloxinia ” after deduction of the cost of
carriage of the catch of fish.’

‘ For the purpose of this case the parties
admitted that at the date of the accident
the respondent’s weekly earnings consisted
of 80s. of wages and 7s., being 2d. per £1 on
the gross value of the fish landed from the
‘Gloxinia’ under deduction of the cost of
carriage of the fish.

*“The appellant stated the following
pleas-in-law among others—(1) The pur-
suer’'s averments being irrelevant, the
action should be dismissed with expenses.
(2) The pursuer not being a workman
within the meaning of the Workmen’s
Compensation Act 1906, the present action
should be dismissed with expenses. And (8)
separatim, the pursuer, being a member of
the crew of a fishing vessel remunerated by
shares in the profits or gross earnings of
such vessel within section 7 (2) of the Act,
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is not entitled to compensation, and the
present action should be dismissed with
expenses. )

‘“ At the request of parties 1 heard
counsel on the said three pleas, and I
thereafter, on 14th May 1912, issued the
following interlocutor :—* Edinburgh, 14th
May 1912.—The Sheriff - Substitute . . . .
repels the first, second, and third pleas-in-
law for the defender; allows a proof. . . .

The question of law for the opinion of the
Court was — “Whether on the facts as
stated the respondent was remunerated by
a share or shares in the profits or the gross
earnings of the working of said fishing
vessel, and is thereby excluded by section
7 (2) of the Workmen’s Compensation Act
1906 from claiming compensation under
said Act?”

Argued for the appellant—The respon-
dent was remunerated by a share in the
profits or gross earnings of the trawler
within the meaning of section 7 (2) of the
‘Workmen’s Compensation Act 1906, and
so was not entitled to compensation under
the Act. The case of The Admiral Fishing
Company v. Robinson, [1910] 1 K.B. 549,
was in point, for the remuneration in the
present case, although different in form
from was substantially the same as the
remuneration in that case. It was there
held that the claimant was remunerated
by a share in the profits within the mean-
ing of the sub-section. Section 7 (2) was
intended to apply in all cases where the
element of speculation was present in de-
termining the remuneration due to mem-
bers of the crews of fishing vessels. That
element was present here.

Argued for the respondent—The pur-
pose of section 7 (2) was to strike at part-
nership or joint-adventure. This was a
case of neither. The respondent wasunder
a contract of service. It was admitted
that in addition to his wages the respon-
dent received a commission ascertained in
a certain way, but in no sense could it be
said that he was remunerated by a share
in profits or gross earnings. Remunera-
tion in section 7 (2) meant sole remunera-
tion. Reference was made to the following
cases—Gill v. Aberdeen Steam Trawling
and Fishing Company, Limited, 1908 S.C.
328, 45 S.L.R. 247; Ellis v. Joseph Ellis &
Company, [1905]1 K.B. 324; Clark v. G. R.
& W. Jamieson, 1909 S.C. 132, 46 S.L.R. 73;
Whelan v. Great Northern Steam Fishing
Company, Limited, May 26, 1909, 78 L.J.
(C.1.)860, 25 L.T.R. 619; also to the opinion
of Blackburn, J., in ex parte Ferguson v.
Hutchinson, January 28, 1871, L.R., 6 Q.B.
280, at p. 291. The Act of 1906 was a reme-
dial Act, and section 7 (2), being an exclud-
ing sub-section, must be strictly inter-
preted.

Lorp KINNEAR—Thisisastated case which
is brought before us at a somewhat unusual
stage in the proceedings, because there has
been no inquiry. The Sheriff as arbitrator
has allowed a proof, and the employer
appeals against that decision. I should
not wish it to be supposed that by enter-
taining an appeal at this stage we are

giving any encouragement to appeals upon
points of pleading before inguiry. The
statute specially directs that the proceed-
ings by way of arbitration are to be
summary; and although the Sheriff’s
power to state a case for this Court is not
restricted to any particular stage of the
proceedings, it seems to me clear enough
that the general intention of the statute is
that the facts should first be ascertained,
and that it is only when the determining
facts have been fixed by the Sheriff that
any question of law which he may have
found it necessary to decide can be appealed
to this Court. But I think that in the cir-
cuamstances of this case the learned Sheriff
has taken the most appropriate and con-
venient procedure, because the employer’s
objection to proof really goes to the founda-
tion of the claim, and it is certainly for
the advantage of both parties that the
question should be determined before the
expense of further procedure has been
incurred.

The question is whether the workman
applying for compensation is excluded
from the benefit of the Act by the provi-
sions of section 7, sub-section (2). The
seventh section is that which applies the
Act to seamen, and the second sub-section

rovides ““ . . . [quoles, v. sup.] . . .”

hat clause of exclusion applies to a
kind of arrangement which, from cases
which have come before the Court, we
know to be common among fishermen, by
which a fisherman agrees to work not for
wages but for a share of the profits or
gross earnings. That may occur, perhaps
generally it does occur, when the arrange-
ment between the members of the crew
and the owner of the boat is not that of
master and servant butof jointadventurers
or partners in some form or another; but
the case of Clark v. Jamieson (1909 S.C. 132,
46 S.L.R. 73) shows that it may also occur
where the fisherman is employed upon a
contract of service, and where there is no
relation of copartnery between members
of the crew inier se or between members of
the crew and the owner of the boat if he
himself is not one of the crew. But in
either case the condition is that the fisher-
man is not paid by wages, but is paid by a
share of the profits or gross earnings.
Now the question is whether an arrange-
ment of that kind was that adopted by the
parties to this case. The facts are brought
out quite clearly in the case stated by the
Sheriff, and I understand that exceptin so
far as the statement consists of mere cita-
tion of the pleadings, it is based upon the
admissions of parties,

The Sheriff states that the appellant is a
fish merchant, and that he is the owner of
the steam trawler ‘‘Gloxinia,” and that
the respondent is a trawl fisherman who,
while employed as a member of the crew of
that steam trawler, on 15th January 1912
sustained injury by accident arising out of
and in*the course of his employment. The
remaining statement of fact which is
material is taken from the respondent’s
averments, but it is quite competent to
take these averments as facts for the pur-



Woolfe v. Colquhoun,
July 12, 1912.

The Scottish Law Reporter—~ Vol XLIX.

913

pose of deciding whether he has a good
case. Heaversthat heis a workman in the
sense of the Workmen’s Compensation Act,
and that the appellant i~ a fish merchant
antcarrying on businessin Glasgow. Then
it is averred—‘‘The pursuer had been for
a week prior to 15th January 1912 in the
employment of the defender on board the
sald steam trawler under a contract. of
service entered into between the master of
the said trawler on behalf of the defender
and the pursuer, under which contract the
Eursuer was engaged to act as second

sherman on board said trawler, and was
to beremuneratedfor his servicesas follows,
viz., by payment of the sum of thirty shill-
ings a-week in cash, and by payment of a
commission or percentage or poundage
known as ‘fish money’ of twopence per
pound sterling on the gross value of the
fish landed each week by the said trawler,
under deduction of the cost of the carriage
of the fish.” It isaverred that during the
week in which the pursuer was employed
the gross value of the fish amounted to £42
and his poundage to at least 7s.

The case therefore is that this man was
employed upon a contract of service, and
was paid a fixed wage of 30s. a-week, and
received in addition a payment, called fish
money, of 2d. per pound on the value of the
fish. We are not told, and it is not for the
Court to conjecture, for what reason this
additional sum was given. It is obvious
enough, although I do not think it material
to inquire whether the parties were in fact
moved by any such consideration, that it
might be an advauntage to both to give the
fisherman an interest in landing the fish in
a saleable condition. The material point
is that the fish money is, so far as it goes, a
benefit to the fisherman over and above his
wages, and the question is whether receiv-
ing this further payment excludes him
from the benefit of the Act by force of sub-
section (2) of section 7. I think it does not.
The provision is not that the Act shall not
apply to persons who receive any benefit
from profits or earnings, but that it shall
not apply to members of a crew who are
remunerated by shares in profits or gross
earnings. I think that what was intended
by these words is that the man shall be
really and substantially remunerated by
shares of profitsor earningsasdistinguished
from fixed wages.

According to theordinary use of language
there is an implication of some degree of
adequacy in the word ‘‘remunerate” and
its cognates ‘‘remuneration” and ‘‘remun-
erative;” and if it were asked whether this
man was remunerated by his commission
on the gross earnings of the ship only, it
would be a perfectly reasonable answer
to say “*No; if that were all he would have
no remuneration at all; that would be alto-
gether unremunerative.” But his remun-
eration is by fixed wages, although in
addition he gets 2d. per pound on the value
of the fish.

The Act deals with two different classes
of workmen —one class of workmen who
are remunerated by wages and another
who are remunerated by a share of profits.

VOL. XLIX,

It was argued that we would not put that
construction upon the statute withoutread-
ing into sub-section (2) of section 7 some
such word as ‘“mainly” remunerated or
“substantially” remunerated, and that is
said to be an illegitimate process. I prefer
to regard it as reading in nothing, but as
construing words of ordinary language
in a reasonable way in their application
to the subject-matter; but if there is any
foundation for the criticism I think it
applies equally to the opposite construc-
tion which is maintained by the appellant.
If the words are doubtful or obscure, it
is not possible for either party to express
what he considers the preferable reading
without using some language that will
make the true meaning a little more clear
than the Aect itself has made it. The
respondent says it means, in a reasonable
sense of the word, true or substantial
remuneration for which the fisherman
works. The appellant says it means any
remuneration whatever, and if that is not
so clear as to be put beyond dispute by
the bare words of the clause, he is driven
to the objectionable method of reading in
some additionalword to makeit clearer,and
after the word ‘“remunerated” he reads
in ‘“to any extent whatever” or *“in whole
or in part.” Of the two readings I prefer
the respondent’s, mainly or substantially;
but the true answer is that the statute,
reasonably construed with reference to the
subject - matter, really contemplates two
different classes of workmen-—wage-earn-
ing workmen and profit-sharing workmen
—and the sub-section before us excludes
the latter only from the benefit of the Act.

The appellant’s counsel cited the decision
of the Court of Appeal in the case of the
Admiral Fishing Company v. Robinson,
1910]1 K. B. 540, as conclusive in his favour.

do not so read the case. The facts were
different from those with which we are
concerned. The workman was employed
on a steam fishing boat, and was paid, not
by a fixed wage, but by a share in the
profits, with a guarantee from the owners
that his share of the profits should not
be less than 30s. a-week. It was held by
the County Court Judge that he was not
excluded from the benefit of the Act by
force of the clause we have to consider,
because he wag not paid by profits only,
but by profits with a guarantee. In the
Court of Appeal this was held to be wrong,
because the workman was paid by a share
of profits none the less by reason of his
obtaining from others interested in the
adventureagunarantee that hisshare should
not be less than a certain sum. But the
point for which the case was cited was
to show that we are not to read into the
enactment any qualifying phrase which is
not expressed in terms; and it is true that
the fault which was found with the judg-
ment of the County Court Judge was that
he had read the word solely into the sec-
tion so as to render it inapplicable to any
member of the crew, who in a certain
event might receive more than the amount
of his share. This was said to be a decision
to the effect that if a workman receives

NO. LVIII.
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any benefit from profits he is thereby
brought within the scope of the excluding
section, and he cannot be kept out of it
except by the insertion of words which
are not in the section. T find nothing in
what was said by the learned Judges to
support any such inference. On the con-
vrary, the judgment of Lord-Justice Buck-
ley, as I read it, brings out very clearly
what I think is the true method of reason-
ing in the application of the section to
a particular case. We must consider what
is the true and substantial remuneration
of the fisherman. Is it wages or a share
of profits that he gets for his work? If it
is a share of the profits, the learned Judge
says that to read into the Act the word
“golely” would renderitimpossible to work
it, for a man is seldom if ever remunerated
solely by a share. He gets his bunk on
board ship. As a rule he gets his food
and other incidentals. But if he is remun-
erated by a share he is a share-hand
fisherman none the less because of those
incidental advantages. Butif, on the other
hand,the man’strue and substantial remun-
eration is not a share of profits but a fixed
wage, the argument tells just as directly
against the attempt to bring him into the
class of share-hand fishermen., If a man
is working for wages under a contract of
service, he is a servant earning wages none
the less because he is to get someincidental
advantage out of the gross earnings of his
employer. I conoede that there might
in certain circumstances be a question to
which of the two classes a man belonged.
But that would be a question of fact for
the arbiter.

I come therefore to the conclusion that
this respondent is beyond all question a
“workman” within the meaning of the
leading enactment entitling him to com-
pensation. I think that was hardly ques-
tioned, although there is a point taken
to the contrary in the stated case, but it
is really beyond argument. A workman
in the language of the statute ‘‘means any
person who has entered into or works
under a contract of service or apprentice-
ship with an employer.” Now that this
man did so is perfectly clear from the
learned Sheriff’s statement of facts. Being
within the general enactment I do not
think he is within the exclusion of section
7, sub-section (2), and I think the learned
Sheriff took a perfectly proper course when
he proposed to allow him to prove his
case.

LorD DunpDAs—The question here raised
is a very short one, but it is important,
and, I think, difficult to decide. Section 7
of the Workmen’s Compensation Act 1908,
which for the first time included seamen
within the class entitled to compensation,
provides —“(2) . . . [quotes, v. sup.]...”
We have to deterinine whether or not
the respondent Woolfe is excluded by
the terms of the sub-section just quoted
from the benefits of the Act. The Sheriff-
Substitute holds that he is not; I have
come, somewhat reluctantly, to the oppo-
site conclusion. Woolfe was engaged

as second fisherman on board a steam
trawler belonging to the appellant, and
was to be remunerated for his services by
payment of 30s. a-week in cash, and ‘“by
payment of a commission or percentage
or poundage known as ‘fish money’ of
twopence per pound sterling on the gross
value of the fish landed each week from
the said trawler, under deduction of the
cost of carriage of the fish.” I gather that
he had been employed only for a week
when he met with the aceident in respect
of which he now claims compensation.
His “‘poundage” for that week amounted
to about Ts.

It is clear that if Woolfe’s sole money
remuneration had been this weekly wage
of 80s., his claim would have been within
the Act; and on the other hand, that if his
commission or share of the gross value of
the fish had been his sole money remunera-
tion, his elaim would have been excluded
by the terms of section 7 (2). But in fact
he had both, and that raises sharply the
question we have to determine. 1 do not
know, and it is probably unnecessary to
speculate, what may have been the policy
or object of the Legislature in introducing
the sub-section. It was suggested in the
argument that the object was to exclude
from the Act persons who were truly in
the position of partners or co-adventurers.
In that case the sub-section would seem to
have been unnecessary, for it was expressly
decided under the Act of 1897 that a partner
who works for wages in the partnership
undertaking is not a ‘“workman” within
the meaning of the Act, because he would
ex hypothesi be one of his own employers,
and the Act has regard to a relation be-
tween two opposite parties, employer and
employed (E'lis, [1905] 1 K.B. 324). What-
ever the object of the sub-section may have
been, we must try to arrive at its proper
construction and application with reference
to the case before us. Now if one reads
the language of the sub-section without
addition or qualification, and asks whether
or not the respondent was ‘‘remunerated
by a share in the profits or the gross earn-
ings of the working of the vessel,” the only
possible answer seems to me to be an affir-
mative one. If a different conclusion is to
be reached, one must, I think, read into
the sub-section some such word as either
‘““solely,” or ‘principally,” ‘‘mainly,” or
the like. As against the first of these
suggestions, we were referred to the case
of Admiral Fishing Company ([1910}1 K.B.
540). The man’s remuneration there was
undoubtedly a specified share of profits,
but with an added guarantee that the
share should not in any case be less than
30s. a-week, The Court of Appeal held
that the claim was excluded. I think the
judgment was right; and I further agree
with the learned Judges who stated that
in their opinion it was not legitimate to
read into the sub-section the word ““solely.”
As Buckley, L.J., observed—*‘To construe
the Act in that way renders it impossible
to work it, for a man is seldom, if ever,
remunerated solely by a share. He gets
his bunk on board ship; as a rule he gets
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his food and other incidentals.” Nor, in
my judgment, is it any more legitimate to
read into the Act such a word as *“mainly”
or “principally.” If that were done the
Court would have in each case to deter-
mine whether the certain value of the
weekly wage or the uncertain value of the
share was in fact the more valuable right.
This does not commend itself to my mind
as a sound rule or principle for dealing
with the matter. I do not think the Act
invites us tc enter upon such considera-
tions; their ascertainment might in some
cases be difficult, and the result frequently
unconvincing. The problem does not, in
my judgment, lend itself to solution by
simply determining in each case which of
the two elements is the more valuable,
and whether one can be regarded as the
dominating, and the other as a merely
subsidiary factor in the remuneration.
Nothing that was said or decided in
Whelan (1909 L.J. 78, Com. Law 860, 25
Times L.R. 619) seems to me to give any
suplport or countenance to this method of
dealing with the matter. If, then, one is
to read the language of sub-section 2 with-
out any addition or qualification, one must,
in my opinion, hold that the Legislature
has excluded from the Act any member
of a fishing crew whose remuneration
includes a share (however small) in the
profits or gross earnings of the vessel. I
can see that, if this conclusion is correct,
there may be room for hardship, and even
abuse of the Act, if a man is induced to
take employmeunt for what may be a fair
money wage, with the additional attrac-
tion of some small share in the value of
the fish, which (while in itself of perhaps
trifling advantage at the best) would
deprive him in case of accident of his
claim for compensation. But if the law
be what I am constrained to think it is,
fishermen would doubtless very soon
become alive to risks of the nature I bave
indicated.

For the reasons stated I should answer
the questions put to us in the affirmative;
but as your Lordships hold a different
opinion the answer will, of course, be
otherwise. I am (as already indicated)
not sorry that the judgment of the Court
is to be in favour of the respondent,
although I do not see my way to concur
in it.

LorD MACKENZIE—The question raised
in this case is as to the proper construction
to be put upon section 7 (2) of the Work-
men’s Compensation Act 1906.

The Sheriff-Substitute has held that the
respondent is entitled to a proof of his
averments. The appellant contends that
the action should be dismissed, as the re-
spondent’s averments show that he falls
within section 7 (2) of the Act, and is there-
fore not entitled to compensation. The
important points in the respondent’s aver-
ments are that for a week prior to the date
of the accident he had been in the employ-
ment of the appellant vwnder a contract of
service to act as second fisherman on board
the steam trawler ¢ Gloxinia,” of which

the appellant is the registered owner ; that
he was to be remunerated for his services
by payment of 30s. a-week in cash and by
payment of a commission or percentage or
poundage known as ‘ fish money” of 2d.
per £1 on the gross value of vhe fish landed
each week from the trawler, under dedue-
tion of the cost of carriage of the fish; that
during the week prior to the date of the
accident the pursuer’s poundage amounted
to 7s. Upon these facts, which are not in
dispute, it appears to me that the case does
not fall within the exclusion of section 7(2)
of the Act. He cannot be regarded in a
reasonable sense as remunerated by a share
in the profits or gross earnings.

Prima facie section 7 (2) is intended to
meet the case where the members of the
crew are partuersor joint-adventurers. If,
however, its operation were limited to such
cases only, the necessity for its insertion in
the Act would be difficult to see. Once
partnership or joint-adventure is estab-
lished there is no room for the relation of
employer and workman. This is brought
out in the case of Ellis v. Ellis & Company,
1905, 1 K.B. 324¢. A partner or joint-
adventurer would not be a workman, for
section 13 enacts that to be a *“workman?”
a person must have entered into or worked
under a contract of service with an em-
ployer. The Act would not apply, and
there would therefore be no necessity for a
clause excluding from its provisions those
who never were within them. There may,
however, be cases in which, although work-
ing under a contract of service, the mem-
bers of the crew of a fishing vessel agree to
be remunerated by dividing the profits or
gross earnings into shares, and yet the
relationship is such that it cannot be said
there is a partnership or joint-adventure.
Clark v. Jamieson, 1909 S.C. 132, 46 S.L.R.
73, was a case which dealt not with a
fishing but with a small cargo boat. It
has, however, a bearing upon the present
case, for it shows that a member of a crew
who is remunerated by a share of the gross
earnings of the vessel may be a workman
within the meaning of the leading provi-
sions of the Workmen’s Compensation Act
1906, and not a partnerin a joint-adventure.
As Lord M‘Laren pointed out there it would
be difficult to hold there was joint-adven-
ture where there was no contribution of
capital and no liability for losses. In such
a case, if the boat were a fishing vessel, the
members of the crew, though they fell
under the leading provisions of the Act,
would be exclunded from its operation by
section 7 (2). An illustration of thisis con-
tained in the case of The Admiral Fishing
Company v. Robinson, 1910, 1 K.B. 540.
There all the crew were paid by shares in
the adventure, and the clahmant had a
guarantee from the owners that his share
should not be less than 30s. a-week. It
was held notwithstanding the guarantee
the claimant was remunerated by a share
of the profits in the vessel, and therefore
fell under the exclusion in section 7 (2).

Inthe present case the main provision of
the contract of service is that theemployer
shall pay a fixed money wage of substantial
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amount. The fact that a commission is to
be paid over and above does not, in the cir-
cumstances of this case, make the sub-
section applicable. No doubt there might
be a case in which there was a fixed allow-
ance, e.g., board and lodging, or a money
payment of an equivalent amount, and a
further provision of a share of profits,
which latter was really the remuneration.
In such a case the fixed allowance would
not prevent the sub-section from applying.
Remuneration is recompense or reward for
services rendered, and the share of profits
in such a case would rightly be regarded as
the gquid progquo. The man’s keep orallow-
ance in lieu thereof could not be regarded
in that case as his remuneration. Assist-
ance may be got from the negative term
“unremunerative.” That does not mean
that nothing is got, but that what is got is
not an adequate return for what is done.

The question in each case is, in my opin-
ion, one of fact for the arbiter. In the
present case the claimant had been em-
ployed one week previous to the accident,
and his poundage amounted to 7s. His
wages were 30s. It cannot, in my opinion,
fairly be said that the claimant was remun-
erated by a share of the profits. His
remuneration was his wages, and the com-
mission was of the nature of extra pay. We
were referred to the case of Whelan v. Great
Northern Steam Fishing Company, Limited,
1909, L.T.R. 913, where a man who was
called a ‘“share-hand” on board a steam
trawler was held not entitled to compensa-
tion for an accident which happened to
him while employed as a stower on board a
cutter that took the boxes of fish tomarket.
That case, however, does not assist in
arriving at a conclusion here. In the pre-
sent case I think the commission was an
incident in the contract of service, the
leading provision of which was the per-
formance of work for a fixed money wage.
I am therefore of opinion, on the facts of
this case, that the Sheriff-Substitute was
entitled to take the view he did, and that
the question should be answered accord-
ingly.

The LOorRD PRESIDENT and LorD JOHN-
STON, who were present at the advising,
gave no opinion, not having heard the case.

The Court answered the question of law
in the case in the negative.

Counsel for Appellant—Murray, K.C.—
Carmont. Agents—Beveridge, Sutherland,
& Smith, W.S.

Counsel for Respondent—J. R. Christie
—Mercer. Agent—T. M. Pole, Solicitor.

Friday, July 12,

FIRST DIVISION,
[Lord Dewar and a Jury.

ROBERTSON v». WILSON.

Reparation—Negligence—Road—Motor Car
and Motor Cycle— Dulies of Drivers on
Main and Side Roads towards FEach
Other.

While it is the duty of a person
approaching a main road from a side
road with the intention of crossing the
main road to give way to traffic on the
main road, there is also a duty on
the part of those using the main road
to approach a crossing with caution.

Circuinstances in which the Court
refused (1) to disturb a verdict of a jury
finding that the driver of a motor car
on the main road was responsible for
a collision between the car and a motor
cycle which had entered the main road
from a side road, and (2) to grant a new
trial on the ground of misdirection by
the presiding Judge.

William Robertson, M.D., Ardmhor, Scone,

%o:rsuer, brought an action against J. W,
ilson, seed merchant, Perth, defender,

for £500 damages in respect of injuries sus-

tained by him through a collision between
the defender’s motor car and his (the pur-
suer’s) motor cycle,

The facts as stated by the Lorp PrESsI-
DENT in his opinion (infra) were as follows
—* A motor car was proceeding from Perth
to Coupar-Angus along the main road.
At a certain point on the road a side road,
known as Crossford Road, enters the main
road on the right-hand side at an angle
of about60degrees. Consequently a person
coming from Crossford Road and proceed-
ing to Perth enters the main road at an
acutely re-entrant angle. In front of the
motor car was a cart which was going in
the same direction as the car. At the time
the accident happened the motor car had
assumed such a position —I suppose with
the intention of getting past the cart—as
placed it, i.e., the car, considerably to the
right of the medium filum of the road,
and in fact very near the verge. At that
moment a motor cyclist emerged from the
cross-rvoad on his way to Perth, and a
collision followed. In respect of the injury
which he thereby sustained the motor
cyclist has brought the present action
against the owner of the car.”

The case was tried before Lord Dewar
and a jury on 19th January 1912 on the
following issue — ““ Whether, on or about
18th July 1911, on the high road from
Coupar- Angus to Perth, and at a point
near the junetion of said road and the
road known as Crossford Road, the pursuer
was injured in his person and in his pro-
perty through the fault of the defender—
to the loss, injury, and damage of the
pursuer? Damages laid at £500,”

The jury having awarded the pursuer
£200 damages, the defender presented a
bill of exceptions, and also moved for a



