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The petitioners thereafter moved in the
Single Bills for decree in terms of the
prayer of the petition, and argued—The
Companies (Consolidation) Act 1908 (8 Edw.
VII, c. 69), section 223, did not apply, and
this was a casus improvisus. The liguida-
tor of a company was in an ana]ogons(g)osi-
tion to the trustee in a sequestration—Com-
panies Consolidation Act 1908 (cit.), section
151 (2) (g) and (6) —and in similar circum-

stances the Court had exercised its nobile -

offictum to provide a remedy when none
was to be found in the Bankruptcy Acts—
Northern Heritable Securities Investment
Company, Limited v. Whyte, 1888, 16 R. 100,
26 S.L.R. 91; 1891, 18 R. (H.L.) 87, 28 S.L.R.
950 ;” MacDuff v. Baird, 1892, 20 R. 101, 30
S.L.R. 109.

The opinion of the Court was delivered

3LORD PRESIDENT--In the special circum-
stances of this case, and following the
analogy of the decisions under the Bank-
ruptcy Acts, we think we may, in the
exercise of the mnobile officium of the
Court, approve of the report and pro-
nounce an interlocutor in the terms sug-
gested by the reporter.

The Court pronounced an interlocutor in
the terms suggested by the reporter.

Counsel for the Petitioners—Solicitor-
General (Morison, K.C.)--Maclaren. Agents
—Drummond & Reid, W.S.

Friday, March 17.

SECOND DIVISION.
(SINGLE BILLs.)
DONAGHY v. M‘GORTY.

Process—Jury Trial—Decree by Default—
Failure of Pursuer to Fee Fund Precept
for Citation of Jury—Expenses—C.A.S.
(1913) K, ii, 1, Table of Fees 23 (5).

Where a pursuer failed to fee fund
the Brecept for the citation of a jury
the Court assoilzied the defender with

expenses.

The Codifying Act of S8ederunt (1913), K, ii,
1, enucts that the Clerks of Session shall be
entitled to charge the fees specified in the
table thereto annexed—
TABLE oF FEES.
<23, Jury Causes :—
(5) Citation of each 'urfr, to include
outlays of Sheriff-Clerk in citing
and in countermanding, £2 0 0”

James Donaghy, teacher of music, Glas-
gow, pursuer, brought an action against

- Gerald M‘Gorty, wine and spirit merchant,
Glasgow, defender, for £200 damages in
respect of personal injuries.

An issue having been approved for the
trial of the cause, the Lord Ordinary
(ANDERSON) on 24th February 1916, on the
motion of the defender, appointed the trial
to proceed at the sittings in the ensuing
Spring vacation, and the case was set down
for trial on 20th March 1916.

The last day for fee funding the precept
for citing the jury to try the cause was 10th
March 1916, but the pursuer failed to fee

" fund the precept, whereupon the defender

lodged a note stating that the defeunder’s
agents had received on 13th March 1916 a
letter from the pursuer’s agents intimating
that they had ceased to act for the pursuer,
and moving the Court in respect of the
pursuer’s failure to fee fund the precept and
otherwise to proceed, to assoilzie the defen-
der with expenses.

On 17th March 1916 counsel for the defen-
der appeared in the Single Bills, there being
no appearance for the pursuer, and moved
that the defender should be assoilzied with
expenses. Counsel stated that the motion
had been intimated to the defender, and
cited M‘Millan v. North British Railway
Company, 1914, 2 S.L.T. 309, and Cullen v.
Magistrates of Edinburgh, (1903) 10 S.L.T.
602, and referred to the Codifying Act of
Sederunt, (1913) K, ii, 1, Table of Fees 23 (5).

TheCourt, consisting of the LORD JUSTICE-
CLERK, [LORDs DUNDASs, SALVESEN, and
GUTHRIE, pronounced this interlocutor—

“,..In resﬁect the pursuer has failed
to fee fund the precept for the citation
of a jury for the trial of the cause as
required by section K, ii, 1, Table of
Fees 23 (5), of the Codifying Act of
Sederunt 1913, discharge the order for
the trial set down for 20th March curt.;
assoilzie the defender from the conclu-
sions of the action; find the pursuer
liable to the defender in expenses. . . .”

Counsel for the Defender — Macdonald.
Agent—David J. W. Dunn, Solicitor.

Friday, March 17,
SECOND DIVISION.

(SINGLE BiLLs.)

BALMENACH-GLENLIVET
DISTILLERY COMPANY, LIMITED,
PETITIONERS.

Company — Preference Shares — Scheme of
Arrangement—Cancellation of Arrears
of Dividends on Cumulative Preference
Shares—Comeamles (Consolidation) Act
1908 (8 Edw. V11, cap. 69), sec. 120.

On the petition of a company, whose
memorandum of association and articles
of association gave it no power to cancel
arrears of dividends on cumulative pre-
ference shares, a scheme of arrange-
ment whereby the arrears of dividend
were cancelled was sanctioned by the
Court under section 120 of the Com-
panies (Consolidation) Act 1908.

In re Schweppes, Limited, [1914} 1 Ch.
322, followed.

The Companies 6%00nsolidation) Act 1908 (8

Edw. VII, cap. 69, sec. 120, enacts—** Power

to Compromise with Creditors and Members,

—(1) Where a compromise or arrangement is

proposed between a company and its credi-

tors or any class of them, or between the
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company and its members or any class of
them, the Court may, on the application in
a summary way of the company or of any
creditor or member of the company, or,
in the case of a company being wound up,
of the liquidator, order a meeting of the
creditors or class of creditors, or of the
members of the company, or class of mem-
bers, as the case may be, to be summoned
in such manner as the Court directs. (2) If
a majority in number representing three-
fourths in value of the creditors or class of
creditors, or members or class of members,
as the case may be, present either in person
or by proxy at the meeting, agree to any
compromise or arrangement, the compro-
mise or arrangement shall, if sanctioned by
the Court, be binding on all the creditors
or the class of creditors, or on the members
or class of members, as the case may be,
and also on the company or, in the case of
a company in the course of being wound
up, on the liquidator and contributories of
the company. . . .”

The Balmenach-Glenlivet Distillery, Lim-
ited, Balmenach, Cromdale, Strathspey,
petitioners, presented a petition to the
Court craving the Court to order meetings
to be summoned (a) of the holders of the
preference shares and (b) of the holders of
the ordinary shares of the company for the
purpose of taking into consideration, and
if so resolved, of approving of a scheme of
arrangement, which, inter alia, proposed
to cancel arrears of dividends on the pre-
ference shares, and on resuming considera-
tion of the petition with the reports of the
chairmen of the said meetings to sanction
the said scheme of arrangement. -

On 18th February 1916 the Court remitted
to W. M. Whitelaw, Esq., 8.8.C., to inquire
into and report upon the facts and circum-
stances set; forth in the petition, the scheme
of arrangement proposed by the petitioners,
and as to the regularity of the present pro-
ceedings.

Mr Whitelaw reported, inter alia—**. . .
‘While it appears to the reporter that the
compromise or arrangement embodied in
the scheme has been duly proposed between
the company and its two classes of share-
holders as required by the Companies Act
of 1908, and that the members present at
the meetings of 2nd February 1916 have
agreed to the proposed scheme, there is one
point to which the reporter thinks that it
is necessary that dyour Lordships’ attention
should be directed.

“The scheme of arrangement proposes
the cancellation of arrears of dividend on
the preference shares. The rights of pre-
ference shareholders are contained in
article 5 of the memorandum, which pro-
vides that ‘the capital of the company is
£120,000 (reduced to £39,000) sterling, divided
into 6000 preference shares of £10 (reduced
to £5, 10s.) each which shall be entitled to
receive out of profits a cumulative pre-
ferential dividend of five per centum per
annum (in the manner after stated) and
6000 ordinary shares of £10 (reduced to £1)
each, held as fully paid up, with power to
increase and reduce the capital and (without
prejudice to existing rights) to divide the

shares for the time being into several
classes, and to attach thereto respectively
such preferential, deferred, or special rights,
privileges, or conditions with regarg to
repayment of capital or payment of divi-
dends, or both, or voting, as may be deter-
mined by or be in accordance with the regu-
lations of the company; provided always
that no shares having rights, privileges, or
conditions of any kind, preferential to or
pari passu with those of the said prefer-
ence shares, shall be created or issued unless
said creation and issue shall have been pre-
viously agreed to by an extraordinary
resolution of the holders of said preference
shares, passed in terms of the articles of
association. The preference shares shall
rank on the net profits of the company
(including any balance at the credit of

rofit and loss account brought forward
from previous years, and any sum at the
credit of reserve applicable for equalisation
of dividend) for a dividend of five per
centum per annum, in preference to any
dividend on the ordinary shares; and in
the event of the net profits in any year not
being sufficient to pay such dividend in full
for that period, the shortcoming shall be
made good out of the net profits of the sub-
sequent year or years, such arrears of
dividend being also paid in preference to
any dividend on the ordinary shares. In
the event of a winding-up of the company
being followed by a distribution of its
surplus assets among its members, such
distribution shall be regulated as follows,
viz. — First, in repaying to the holders of
the preference shares mentioned in this
memorandum pari passu and to the holders
of any other issue of stock or shares having
priority to the ordinary shares, pari passu
according to their respective priorities and
privileges, the amount paid up thereon, and
any arrears of dividend thereon; thereafter
in repaying to the holders of the ordinary
shares par: passu the amount paid thereon;
and the residue (if any) shall be paid to the
holders of ordinary shares.’

‘“The only right conferred by article 5 of
the memorandum whereby any of the rights
of the preference shareholders to a cumula-
tive preferential dividend of 5 per cent. can
in any way be altered is (without prejudice
to existing rights) the division of the shares
into several classes, and the attaching to
such classes of divided shares the rights,
preferential, deferred, or otherwise enu-
merated in that article.

*“There is no power in the articles of asso-
ciation to modify the rights of preference
shareholders to the camulative preferential
dividend of § per cent.

*“In the case of Ashbury v. Watson (1885,
30 Ch. Div. 376) it was decided that if
conditions with reference to dividends are
inserted in a memorandum they were, by
virtue of section 12 of the Joint Stock Com-
panies Act 1862, unalterable. Section 7 of
the Companies (Consolidation) Act 1908 is in
the same terms as section 12 of the 1862 Act.

“In the case of Welsbach Incandescent
Gas Light Company, Limited, [1904] 1 Ch.
Div. 87, the rights conferred by the memo-
randum on preference shareholders were
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modified, but that was done in respect of
the power to do so contained in the memo-
randum itself and in the articles.

“ Again, in the case of the Oban and Ault-
more Glenlivel Distilleries, Limited (1902-3,
5 F. 1140, 40 S.L.R. 817) arrears of dividends
due to preference shareholders were can-
celled, butno doubt was cast by the decision
on the case Ashbury v. Watson, the Court
granting the power on the special ground
that there was power in the articles of asso-
ciation to modify the memorandum. .

“The present company, by resolution

assed 16th June 1905 and confirmed 13th
guly 1905, cancelled the dividend on the pre-
ference shares for the year to 3lst August
1905, and the resolution to do so was em-
bodied in the petition (already referred to)
resented to their Lordships of the First

ivision on 28th October 1905 (v. report 1808,
8 F. 1135, 43 S.L.R. 820).

“The prayer of that petition only asked
for confirmation of the reduction of capital,
and the interlocutor pronounced in the peti-
tion was confined, as your Lordships have
seen, to confirming the reduction.

“The Lord President in his opinion no-
where refers in terms at least to the can-
cellation of the dividend, although Mr Paul
in his report raised the question of whether
the cancellation was not ulira vires. The
Lord President refers to the scheme then
before the Court as just and equitable, but
it is by no means clear that the scheme
which his Lordship had in view was not the
scheme only in so far as it involved reduc-
tion of capital, seeing that in an earlier part
of his opinion he does refer to the scheme
as one for reduction of capital, and that
when referring to the case of Ashbury v.
Watson he distinguished it on the ground
that the scheme then under consideration
was one involving reduction of capital.

« Subsequent to the above decisions two
cases have been decided in England where
the rights of preference shareholders in
regard to dividends were modified without

ower to that effect having been contained
in the memorandum or articles of associa-
ion.
’ it In the case of in re Palace Hotel, Limited
({1912] 2 Ch. Div. 438) the Court confirmed
a scheme of arrangement involving the
cancellation of arrears of dividend on pre-
ference shares under section 120 of the
Companies Act of 1908, and that decision
was approved of in re Schweppes Limited
([1914] 1 Ch. Div. 322).

«Stated shortly, it is proposed by the
scheme of arrangement before your Lord-
ships (a) to give increased control to the
preference shareholders as a class in the
administration and management of the
company by giving them eleven-thirteenths
instead of one-hal%'a.s at present of the total
votes of the whole members of the com-
pany, and by providing that two out of the

roposed three directors shall be qualified

y holding preference shares ; (b) to cancel
arrears of dividends on the preference shares
for the pericd to 8lst August 1913, and to
build up and maintain a reserve fund of
£6500 for the benefit of the preference share-
holders out of a third-part of any surplus

profits which would be otherwise available
to the ordinary shareholders ; (c) to increase
the rate of future dividends on the prefer-
ence shares from 5 to 6 per cent., the increase
being about equal to the income to be ex-
pected from the proposed investment of the
£6500 reserve fund as and when same may
be built up ; and (d) to make the necessary
alterations corresponding to these changes
in the regulations of the company for the
distribution of the surplus assets on a
dissolution.

“The reporter does not consider it to be
his duty to criticise the merits of the scheme
seeing that it has been unanimously ap-
proved of, and that if the cancellation of
arrears of dividends on the preference shares
is not wultra vires, the scheme generally
al;])pears to the reporter to be infra vires of
the company and in its interest and for its
benefit.

‘ In the event of your Lordships being of
opinion that it is enira wvires of the com-
pany to cancel arrears of dividends on the
preference shares, the reporter is of opinion
on the whole matter that your Lordships,
if satisfied as to its expediency, may be
pleased to pronounce an order sanctioning
the scheme of arrangement.”

‘When the case appeared in the Single
Bills counsel for the petitioners moved the
Court to grant the prayer of the petition,
and argued—The proposal in the scheme of
division for the cancellation of arrears of
dividend on the preference ‘shares was
within the powers conferred by section 120
of the Companies (Consolidation) Act 1908 (8
Edw. VII, cap. 69). Section 120, not section
45, applied to the circumstances of the case
—in re Schweppes Limited, l[1914] 1 Ch. 822,
apProving in re Palace Hotel, Limited, [1912]
2 Ch. 438. -

The Court (consisting of the LorD
JUSTICE-CLERK, LORDS DUNDAS, SALVESEN,
and GUTHRIE) approved of the report and
sanctioned the scheme of arrangement.

Counsel for the Petitioners—Chree, K.C.
_V-V s.M. Mackay. Agents—DBaillie & Gifford,

Saturday, March 18.

FIRST DIVISION.

EDINBURGH PARISH COUNCIL .
NORTH BRITISH RAILWAY
COMPANY,

GLASGOW PARISH COUNCIL v.
GLASGOW CORPORATION,

Poor— Lunacy—Assessments— Exemptions
and Deductions—Railways— Water and
Gas - Pipes, Electric Mains, &c. — The
Mental Deficiency and Lunacy (Scotland)
Act 1913 (8 and 4 Geo. V, cap. 38), sec. 65—
The Lunatics (Scotland) Act 1857 (20 and
21 Viet. cap. T1), sec. 54 — The Prisons
(Scotland) dct 1877 (40 and 41 Vict, cap.
53), sec. 63 — The Edinburgh Municipal
and Police Act 1879 (42 and 43 Vict. cap.



