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altered would, I presume, have involved a
statement that the alteration was by con-
sent, which would, of course, have had no
force as a decision.

The Court answered the first question of
law in the affirmative.
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FIRST DIVISION.

POTTER'S TRUSTEES v. ALLAN
AND OTHERS.

Succession— Trust— Construction— Revoca-
tion—Powers of Apportionment—Proper
Objects — Payment — Authorisation of
Donees of Powers to Delegate Execution
of Powers to Persons Nominated by them.

By a codicil a testator gave a share of
residue to one of his daughters, Mrs A.
“declaring that the share of [my]daugh-
ter [Mrs A.)shall in the event of her and
her daughter [M.] surviving me suffer
deduction of the sum of [£500], which
sum my trustees shall pay to [her daugh-
ter M.1.” A later codicil provided ** with
reference to the share of the residue of
my estate bequeathed to my daughter
Mrs A.] [1] do alter and vary the said

equest,” and thereafter the testator
directed his trustees to hold and apply
or pay the share of residue and the
income thereof to or for behoof of the
¢ daughter and her children or any of
them in such portions and at such times
as my trustees may think most for the
advantage of them or any of them, or
otherwise in their option to pay and
convey the said share or any portion
thereof remaining unpaid to such person
or persons as shall be named by my
trustees,” to be held and apportioned
by him or them io the same way. The
testator was survived by Mrs A, aund
her daughter M., who predeceased her
mother. Mrs A. had two children at the
date of the testator's death, 6th May 1890;
thereafter other two were born to her.
InSeptember 1905 thetestamentary trus-
tees, who had made no apportionment
of the share of residue in question,
executed .a deed of nomination in exer-
"cise of their option and assigned and
conveyed to their nominees the share
of residue, Their nominees continued
thereafter to hold the share of residue
without making any apportionment of
the capital. Held in a special case, to
‘which the trustees’ nominees Mrs A.
-and her surviving children were parties,
(1) that the bequest of £500 was not
revoked by the second codicil, and that
it vested a morte in the legatee; (2)that

the children born to the testator’s
daughter after the testator’s death were
included with the other children among
the proper objects of the power of
apportionment ; and (3) that those bene-
ficiaries were not entitled to demand
payment of the share of the residue.

Question whether the power given to
the trusteestodelegate to their nominees
the exercise of the power of apportion-
ment was valid.

William Smith Storie and another, as trus-
fees acting under a deed of nomination and
conveyance by the testamentarf’ trustees
of James Potter of Glenfuir, Falkirk, first
parties ; Mrs Janet Wilson Potter or Allan,
widow of the deceased Andrew Allan, soli-
citor, Falkirk, and a daughter of James
Potter, second party ; and Robert Andrew
Craig Allan, Elizabeth Craig Allan, and
Janet Evelyn Allan, the surviving children
of the second party, third parties, brought
a Special Case to determine questions relat-
ing to the rights of the parties under the
testamentary writings of James Potter, who
died on 6th May 1890, leaving a trust-dis-
position and settlement and three codicils,

Thetrust-dispositionand settlement, dated
1st November 1887, disponed and conveyed
the testator’s whole means and estate to
William Snell Anderson, Andrew Allan,
and the Rev. William Smith Storie as
trustees for various purposes. -

The first codicil, dated 5th April 1899,
directed the trustees to pay to the testator’s
widow the profits of his shares in a certain
coal company in order to increase her
provision.

The second codicil, dated 4th November
1899, revoked the testator’s directions in his
trust-disposition and settlement as to the
disposal of the residue of his estate, and in
lien thereof directed his trustees, in the
ficst place, to pay at the first term after his
death, to his son James Thomas Potter,
whom failing his issue, the sum of £750,
and further provided—¢ And in the second
place I direct that my trustees shall hold,
pay, or convey the residue of my said means
and estate, including the funds employed in
and free proceeds of any business or interest
in any business continued as mentioned in
the foregoing trust-disposition and settle-
ment, together with the annual profits or
income thereof, and any funds that may
have been set apart to meet the annwuity
before mentioned as the said funds, pro-
ceeds, and profits are realised and set free,
to or for behoof of my other lawful children,
Mary Henderson Potter, Janet Wilson
Potter or Allan, and Christina Isabella
Potter or Storie, equally among them, the
lawful issue of any of said children. pre-
deceasing me being entitled equally among
them to the share which would have fallen
to their parent if alive; declaring that the
share of my daughter Janet Wilson Potter
or Allan shall in the event of her and her
daughter Mary Wordie Allan surviving me
suffer deduction of the sum of Five hundred
pounds sterling, which sum my trustees
shall pay to the said Mary Wordie -Allan ;
notwithstanding what is before written 1
empower my trustees to retain in theirown
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hands should they consider it desirable in
the interests of any of the beneficiarvies
under these presents the whole or any por-
tion of the share of the said beneficiaries
other than the said James Thomas Potter
as alimentary provisions, and to apply the
annual income of such share for behoof of
such beneficiary so long as they consider it
expedient; with the foregoing alteration I
hereby confirm the said trust-disposition
and settlement and relative codicil.”

The third codicil, dated 10th April 1890,
provided — I, James Potter of Glenfuiy,
having reconsidered the trust-disposition
and settlement and codicils before written,
with reference to the share of the residue of
my estate bequeathed to my daughter Janet
Wilson Potter or Allan, do hereby alter and
vary the said bequest to the following extent
and effect, viz., I direct my trustees to hold
and apply or pay the said share of residue
and income thereof to or for behoof of the
said Janet Wilson Potter or Allan and her
children or any of them in such portions
and at such times as my trustees may think
most for the advantage of them or any of
them, or otherwise in their option to pay
and convey the said share or any portion
thereof remaining unpaid to such person or
persons as shall be named by my trustees,
to be held by him or them in trust and
applied or paid to or for behoof of the said
Janet Wilson Potter or Allan and her chil-
dren or any of them in such portions and
at such times as the said person or persons
so named may consider most for the advan-
tage of the said Janet Wilson Potter or
Allan and her children ; declaring that my
trustees’ discretion in the nomination of
such person or persons to act as aforesaid
shall be absolute, and the receipt or dis-
charge of the person or persons so named
shall be a sufficient exoneration to my trus-
tees; and with these alterations I ratify
and confirm the said trust-disposition and
settlement and codicils.”

The Case set forth—¢ 1. James Potter” left
““estate of the nett value of £13,000. The
testator was survived by his widow Mrs
Mary Bow Wordie or Potter, who died on
15th June 1905, and by four children, viz.,
James Thomas Potter, who died in 1896,
and Mary Henderson Potter, Mrs Janet
Wilson Potter or Allan, and Mrs Christina
Isabella Potter or Storie, who all survive.
2. The testator’s daughter Mrs Janet Wil-
son Potter or Allan is aged 57, and is the
widow of the deceased Andrew Allan, soli-
citor, Falkirk, who died on 30th May 1899.
At the date of the testator’s death she had
two children, Robert Andrew Craig Allan
and Mary Wordie Allan. Since that date
two other children have been born to her,
viz., Elizabeth Craig Allan and Janet Evelyn
Allan. The said Mary Wordie Allan died
intestate and unmarried, at the age of
twenty-one, on 20th May 1906. All the
other children have attained majority. . . .
6. By a deed of nomination and conveyance
dated 20th, 22nd, and 25th September 1905,
and registered in the Books of Council and
Session 26th September 1905, Williani Snell
Anderson, William Smith Storie, and John
Craig Allan, the surviving original and

assumed trustees of the testator, on the
narrative of the directions contained in the
last-mentioned codicil, and on the further
narrative that they had decided to exercise
the said option, named and appointed them-
selves and Robert Andrew Craig Allan
(these being the surviving trustees of Mrs
Allan’s husband Andrew Allan) ‘to hold
and apply the share of the estate of the
said deceased James Potter bequeathed or
falling to his daughter the said Janet Wilson
Potter or Allan and the income or interest
due, or which may hereafter become due,
thereon, to or for behoof of the said Janet
Wilson Potter or Allan and her children or
any of them in such portions and at such
times as the said John Craig Allan, William
Snell Anderson, William Smith Storie, and
Robert Andrew Craig Allan or their fore-
saids may consider most for the advantage
of the said Janet Wilson Potter or Allan
and her childven.,” The said deed also con-
tains an assignation and conveyance by the
testator’strusteesto the said trustees therein
notinated (who accepted office) of the said
share of the residue of the testator’s estate.
7. The trustees acting under the said deed
of nomination and conveyance still hold the
share of the residue thereby conveyed to
them. No payment of the said sum of £500
or of interest in respect of the same was
made to the said Mary Wordie Allan by the
said trustees or by the trustees acting under
the testator’s testamentary writings. The
whole income accruing from the said share
of residue since the date of the testator’s
death has been paid to or for behoof of the
said Mrs Allan and her children, but no
payment has been made from the capital
thereof, nor has any appointment as to the
said share been executed, by the trustees
acting under the said deed of nomination
and conveyance.”

The first partiesconlended that ““onasound
construction of the testator’s testamentary
writings no right vested in the said Mary
Wordie Allan ; that no rightin the share of
residue dealt with in the third codicil or in
any part of the said share which may from
time to time remain in the hands of the
first parties has vested or will vest in the
second or third parties or any of them so
long as it remains in the hands of the first
parties ; that in any event the second and
third parties are not entitled to demand
payment cf the said share or any portion
thereof, and that the same is payable only
to such of the second party and her children
and in such portions and at such times as
the first parties in the exercise of their
discretion may determine,”

Thesecond party contended that‘‘thedirec-
tion as to the payment of the said sum of
£500 to Mary Wordie Allan has not been
revoked but vested in her (Mary Wordie
Allan), and is now distributable as her intes-
tate estate; that the said share of residue
(under deduction of the said sum if the said
direction has not been revoked) vested on
the death of the testator in the second
party and her children who were alive at
the testator’s death in equal shares to the
exclusion of any children born to her there-
after; that the directions in the third codieil
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are not effectual to limit their rights in the
said share, and that they are now entitled
to payment thereof.”

The third parties concurred in the conten-
tion of the first parties, and further con-
tended that ‘‘the direction as tothe payment
of £500 to the said Mary Wordie Allan
contained in the second codicil was revoked
by the third codicil. They also maintain
that if the said share of residue has vested
it vested equally in the second and third
parties and the said Mary Wordie Allan.”

The questions of law were—‘“1. Is the
direction contained in the codicil dated 4th
November 1889 as to the deduction from the
share of the second party, and payment to
the said Mary Wordie Allan of the sum of
£500, revoked by the terms of the codicil
dated 10th April 18007 2. In the event of
the precedihg question being answered in
the negative, had the said Mary Wordie
Allan a vested right in the said sum of £500?
3. (a) Did the share of residue referred to in
the said codicil dated 10th April 1890 (or the
said share subject to the deduction ot £500)
vest equally in the second party and her chil-
dren who were alive at the date of the testa-
tor’s death to the exclusion of any children
born ‘thereafter ? or (b) Did it vest equally
in the second and third parties and Mary
Wordie Allan? or (¢) Will it vest only in
those of the second party and her children to
whom it may be pa.ig or made overbythefirst
parties, and that at such times and in so far
asit'is paid and made over? 4. Intheevent
of branches (a) or (b) of the third question
being answered in the affirmative, (a) are
the first parties bound to make payment of
the shares of the said share of residue to the
parties in whom the same have vested when
required by them to do so? or (b) are the
first parties entitled to continue to retain
the shares of the said share of residue whe-
ther payment is or is not demanded by the
parties in whom the same have vested ?”

Argued for the first and third parties—
(1) The second codicil contained a bequest of
£500 to Mary Wordie Allan, but also ear-
marked the fund from which it was to be
paid, viz., her mother’s share. That was a
demonstrative legacy, which would fail if
the mother never took a share. In the third
codicil the testator was expressly rearrang-
inghistestamentary bequests, and he therein
treated the mother’s share as a share equal
to that given to each of her sisters, and
ignored the deduction of the legacy to Mary
V%’ordie Allan contained in the second codi-
cil.. That was a revocation by implication
of that bequest, for if not the mother could
not take an equal share with her sisters. (2)
The proper objects of the power of appoint-
nent contained in the third codicil were
Mrs Allan and her children or any of them.
There was no hint of an intention to limit
the proper objects to children born at any
parbicu?ar date. Any person de facto a child
of Mrs Allan whenever born was a proper
object. In such a case the class of proper
objects was closed only when and in so far
as the donees of the power exercised it —
Ross v. Dunlop, 1878, 5 R. 8383, per Lord
President Inglis at p. 836, 15 S.L.R. 580.
Thus if the ﬁonees of the power made a

partial distribution children born thereafter
could not challenge that distribution so far
as it had operated on the funds, but they
were entitled as proper objects to share in
the funds remaining undistributed. If the
donees of the power made no distribution
all the children whenever born would take
equal shares—Hill's Trustees v. Thomson,
1874, 2 R. 68, 12 S.L.R. 20. Everything
depended on whether there was a direction
to pay at a certain date. If there was, then
the class of proper objects was closed at that
date. Farwell, Powers (3rd ed.), pp. 534 and
536, was referred to. (3) As to the power of
delegation conferred upon the trustees in
the third codicil there were no authorities
in point, but in any event the original
trustees were still in the saddle and might
still act themselves. Otherwise the nomi-
nees in the deed of nomination had a posi-
tion very similar to that of assumed trus-
tees, and it had been decided that assumed
trustees could validly exercise sucha power
as that in question—Shedden’s Trustees v.
Dykes, 1914 S.C. 106, 51 S.L.R. 115. In a case
where there was a delegation to trustees to
distribute amongst relations it had béen
observed that if all the trustees died with-
out distributing the Court would find a
substitute to exercise the power — M‘Cor-
mack v. Barber, 1861, 22 D. 398; per Lord
Deas at p. 407. Hill v. Burns, 1826,2 W. &
S. 80, was referred to. .
Argued for the second party — (1) The
terms of the third codicil were silent as to
the legacy to Mary Wordie Allan, but when
the testator meant to revoke a bequest he
did so expressly. The ‘“share of residue”
referred to was the share of residue given
to Mrs Allan subject to deduction of the
bequest of £500. That legacy vested in
Mary Wordie Allan at the testator’s death,
as there was nothing to suspend vesting.
(2) The share of residue was gifted to Mrs
Allan and her children or any of them sub-
ject to a power of apportionment. The
result was that that share vested a mortein
a composite class consisting of Mrs Allan
and her children alive at the date of the
testator’s death, subject to the fixing of the
shares of the bequest by the donees of the
power of appointment. Such discretionary
owers did not suspend vesting in the class.
esting took place « morte subject to defeas-
ance operated by an exercise of the discre-
tionary powers — Chambers’ 1Trustees v.
Smith, 1878, 5 R. (H.L.) 151, per Lord
Blackburn, at p. 161, 15 S.L.R. 541; Hill’s
Trustees v. Thomson (eil.), per Lord Justice-
Clerk Moncreiff and Lord Neaves at 2
R. p. 10; Macfarlane’s Trustee v. Macfar-
lane, 1903, 6 F. 201, per Lord President
Kinross at p. 206, and Lord M‘Laren at p.
210, 40 S.L.R. 64. There was no destination-
over and no need to continue the trust. The
trustees could have acted at ouce and paid
away all the funds and the post nati could
not have objected. Different periods of
payment were not contemplated by the
codicil. Further, under the second codicil
vesting was undoubtedly a morte in the
fund in question. The third codicil dealt
with the same fund, and there was no indi-
cation of a different intention as regards
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vesting. Consequently the post nati had no
vight to a share ai‘})r?})er objects of the
power —Wood v. Wood, 1861, 23 D. 338;
Stopford Blair's Executors v. Hevon Max-
well’'s Trustees, 1872, 10 Macph. 760, 9 S.L.R,
490; Weir v. Young, 1898, 5 S.L.T. 233, (3)
The power of delegation given to the trus-
tees was invalid. There was no case in
which such a power had been sustained.
No doubt assumed trustees might be held
entitled to exercise such discretionary
powers, but in Shedden's case (cit.) the
validity of conferring such powers on trus-
tees to be assumed was not argued, Here,
however, the nominees were not in the
position of assumed trustees, but were trus-
tees of the trustees, there being really a
double trust. But in any event the powers
belonged to those who were actually in the
office of trustees under the testator’s deed
- Bastick v. Smith, [1904] 1 Ch. 139, per
Farwell, J., at p. 142 Crichton v. Grierson,
1828, 3 W. & S. 329, was referred to.

At advising—

LorD PRESIDENT—In this case the testa-
tor by his trust-disposition and settlement
bequeathed one-third of the free residue of
his estate to his daughter Mrs Allan, but
under deduction of a sum of £500 which he
directed his trustees to pay to her daughter
Mary Wordie Allan. The bequest was of
course conditional on both ladies surviving
the testator, which they did. By his second
codicil he repeated this bequest, and by his
third codiciP he altered or varied but did
not revoke it. The alteration in no way
related to the amount of the bequest, but
was confined exclusively to the objects of
the bequest, times of payment, and the
mode of distribution amongst_those who
were entitled to participate, and, subject to
this alteration Ee confirmed and ratified
his trust-disposition and settlement and the
second codicil.

{f I have correctly recited the effect of the
third codicil, it necessarily follows that the
bequest of the £500 vested in Mary Allan at
the testator’s death, and that her mother’s
bequest was one-third part of the free resi-
due of the estate less the £500 which the
trustees were directed to pay to Mary Allan.

If your Lordships agree, then we shall
answer the first question put to us in the
negative and the second question in the
affirmative. And then if we answer ques-
tion 4 (b) in the affirmative, I understand
it was agreed that it was unnecessary to
answer any other questions in the case—
they might never arise.

1 see no reason why we should refuse to
answer question 4 (b) in the affirmative. If
we do so we shall only, in my opinion, be
affirming that the testator meant exactly
what he said, and that his wishes are sus-
ceptible of being given effect to by the law
of Scotland, for nothing in the argument
addressed to us threw any doubt, in my
opinion, on the efficacy of the direction to
the trustees or to persons named by them
to hold and apply and pay the share of
residue and income thereof to or for behoof
of a daughter and her children or any of
them, of course including post nati, in such

portions and at such times as the trustees
might consider to be most for the advan-
tage of the daughter and her chilren or
any of them, including onice move post nati.
And to answer question 4 (b) in the affirma-
tive appears to me to be simply affirming
what the testator says, and that his wishes
are susceptible of being given effect to.

If T were to answer a question which
does not in my opinion arise in the event of
our giving an affirmative answer to ques-
tion 4 (b), then my views would coincide
exactly with those which I understand are
to be expressed by my brother Lord Sker-
rington in his opinion.

LorD JOHNsSTON—{After referring to the
terms of the testator’s codicils}-The ques-
tions annexed to the case are not satisfac-
tory,and wewere, promised a revised edition.
This promise has not been fulfilled, and I
find myself left to ascertain what the ques-
tions that arise in the circumstances are.
The first question in dispute is, I think,
whether the alteration and variation of the
third codicil of the bequest of a share of
residue to Mrs Allan by the second codicil
revokes the riding bequest with which it
was burdened, of £500 to Mary Wordie
Allan. I do not think that it does. The
bequest of residue to Mrs Allan was not of
an equal third share of the residue along
with her two sisters, but of an equal third
share under burden of a preferable payment
of £500 to her daughter, There is no revo-
cation, but merely alteration and variation,
and what is so dealt with is what was left
to Mrs Allan, viz.,, the one-third share of
residue less £500. The riding bequest on
that of £500 to Mary Wordie Allan remains
untouched.

The next question that arises is as to
whether the benefit of the provision of the
third codicil enures to Mrs Allan and her
whole children, or only to her and those
who were born before the testator’s death,
to the exclusion of post nati. She had two
children, including Mary Wordie Allan,
born before, and two after, the testator’s
death. I think that the testator clearly
intended all to participate.

The onlfr remaining gquestion, so far as I
can see, though 1 may be mistaken, is in
regard to the rights of mother and children
under the third codicil in the share of the
residue bequeathed to Mrs Allan by the
second codicil. The third codicil confers
on the trustees a wide discretionary power
of appointment among Mrs Allan and her
children. So far there can be no doubt
that the power conferred is valid and effec-
tual, and that while the trustees are to hold
for Mrs Allan and her children they are to
apply and pay in terms of the power. Whe-
ther they have any vested right in the fund
or not the children cannot defeat the power
by requiring payment at once. The time
of executing the power is left to the trus-
tees. But they are bound to execute the
power inbona fide,and cannotsimply hold up
the fund. Were they to let the power lapse
by non-exercise, then as it is only a burden
on the bequest as altered and varied, I am
disposed to think the class favoured, inelud-
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ing Mary Wordie Allan, have taken equally
the bequest a morte, subject to the powers,
and that they ought to be, on failure to
exercise the power, preferred accordingly.
But it is premature to decide this question.

But then the testator is not content with
giving this power to his trustees; he goes
on to authorise them to transfer the share
in question to other persons and to confer
on these other persons the same powers as
he had conferred on themselves. He gives
them thus a power to delegate the power
to others. I have very great doubt as to
the validity of such a delegation and desire
to reserve my opinion thereanent. No
question on this point has been raised by
the parties, and what the trustees have
done is virtualli to assume one other new
trustee, which they might have done under
the original deed of settlement, instead of
by creating a new and separate trust. Had
they done so the situation would have been
covered by the decision in Shedden’s case,
1914 S.C. 106, 51 S.L.R. 115, to which I was
a party, though under reservations.

LorD MACKENZIE--I agree with your
Lordship in the chair as to the way in
which the questions should be answered.

LorDp SKERRINGTON—The first and second
questions relate to a legacy of £500 in favour
of the testator’s granddaughter Miss Mary
Wordie Allan. 1 agree that this bequest
cannot be held to be revoked, because
nothing is better settled than that a legacy
bequeathed in clear and unambiguous terms
is not revoked by ambiguous language. It
is also clear that the legacy vested a morte.

The third and fourth questions relate to
the share of residue which the testator
bequeathed to his daughter Mrs Allan and
her family by his third codicil. The clause
is peculiar in this respect, that while it
confers upon the trustees a power of appor-
tionment among Mrs Allan and her children
or any of them, it does not go on, as is
usual 1n such cases, to saly what is to happen
failing appointment. agree with your
Lordship that it is premature for us to
decide whether any person will be found
to have taken a vested right under the
clause in the event of the power never being
exercised, I may, however, express my
concurrence with what I understand to be
the opinion of your Lordship in the chair
and also of Lord Johnston, to the effect
that, failing appointment, there is here an
implied gift to the persons who are the
objects of the power, namely, Mrs Allan
and her children —whatever that phrase
may mean. It isnecessary now to consider
and decide what that phrase means in order
that the trustees who are vested with the
power of appointment may know among
what persons they are entitled to divide.
An authority was cited which seems to be
entirely in point, the case of Ross v. Dun-
lop, 5 R. 833, That case indicates that this
pover may lawfully be exercised either in
whole or 1n part in favour of Mrs Allan and
any of her children who happen to be alive
at the time when it is exercised. In other
words, the objects of the power are not
limited to the children alive at the death of

the testator, but include children subse-
quently born. Of course the trustees in exer-
cising the power might exclude any child,
but on the other hand they would not be
bound or entitled to exclude a child merely
because he had been born after the will
came into operation.

The question as to who are the objects of
the power arises most directly with refer-
ence to question 4, which asks whether the
trustees are entitled to retain the fund in
their own hands or are bound to distribute
it at once. 1 see no reason to doubt that
question 4 (b) must be answered in the
affirmative, namely, that the trustees are
entitled to continue to retain the fund.
Although the point is not put in the ques-
tion, we ought, I think, to add that the
objects of the power include children post
nati as well as children in existence at the
date when the will came into operation.

One of your Lordships indicated a doubt
as to the legal validity of what the testator
affected to do, namely, to give his testa-
mentary trustees power to nominate a new
body of trustees who should be entitled to
exercise the power of apportionment. In
point of fact they have exercised that power
and are not themselves parties to this
S}l))ecia,l Case. In their absence it is impos-
sible for us to decide whether the deed of
nomination is valid or not. I may say,
however, that I do not share the doubt in
question.

The Court answered the first question of
law in the negative, the second question in
the affirmative, and branch (b) of the fourth
question inthe affirmative, with the addition
that the first parties were entitled to include
post nati as well as children in existence at
the date of the testator’s death in the exer-
cise of their discretionary power.

Counsel for the First and Third Parties—
R. . Henderson. Agents—R. D. Ker &
Ker, W.S,

Counsel for the Second Parties—W. J,
Robertson. Agent —A. E. S. Thomson,
LL.B., Solicitor.

Iriday, January 25,

SECOND DIVISION.
[Lord Anderson, Ordinary.
CAMERON v. WOOLFSON.

Process — Proof — Expenses — Production
of Evidence Taken on Commission— Dis-
cretion of Court— Expensss of Reclainiving
Note.

In an action of damages the evidence
of one of the witnesses for the pursuer
was taken on commission, to lie in refen-
tis. Thereport of the commission was
opened prior to the proof, and both
parties had an opportunity of being
acquainted with its contents. The pur-
suer closed his case without having
made the evidence taken on commission
a part of hiscase. Counsel for the defen-



