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MATHESON v. N1coLsoNs; and M‘DoONALD; 1819.

June 1.

&c. v. MATHESON. \— ~

THE first of these was an action of damages Damages for
against onc of the trustees on the estate of ;‘,ﬂfjﬁﬁ'}ﬁ the
Courthill, for not putting the pursuers in possessionofa
possession of certain portions of that estate.

The other, an action of damages by the trus-

tees against the tenants, for not taking pos-

session when offered.

DEeFENCE.—The puisuers were not re-
fused possession ; they did not bring stock
for the farm ; or produce caution,in terms of
the minute of lease.

ISSULES.

“ Whether the defenders refused to give
t the pursuers entry and possession to certain
“ portions of the lands of Laginduin, referred

to in the summons, at Whitsunday 1816,

<
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Marneson ¢ conform to, and in terms of, the mutual mis-
Nrcotsons.  sives of lease entered into between the said
Y™« partics, on or about the 14th day of May
“ 1816, to the loss and damage of the said "
“ pursucrs ? Or,
‘¢ Whether the pursuers, being duly offer-
“ ed possession by said defenders, of the
“ lands aforesaid, in terms of the missives,
« refused to accept of the same, to the loss
“ and damage of the 'said defenders ?
“ Damages claimed by pursuer, L.300.

" ¢ Damages claimed by defenders, L..400.”

Buchanan.—~One of the trustces let the
land without authority, and broke his bargain,
as the shortest way of settling matters. The
pursuers were ready with a cautioner, but not
bound to produce him, till a regular tack was
furnished. It was not sufficient to warn the
former tenants: they ought to have been
ejected.

Cockburn.—The pursuers were not pre-
pared to enter into possession ; and finding a
disposition in the former tenants not to re-:
move, they wish to found on this a claim of
damages. Even if the defender broke bar-
gam with them, it does not follow that they
must have damages, as they offered 1..30 for
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the farm, and 1t is now let for I1.20. 'The
trustees, not finding the pursuers ready to
take possession, did not proceed to eject the
former tenants. |

Jeffrey.—The second Issue being aban-
doned, 1s a decisive fact in our favour. We
are cntitled to damages for the disappoint-
ment, as well as for the actual loss.

L.orD PrrmiLLy.—This appears to belong
to a very simple class of cascs; and I have no
doubt you will give a verdict satisfactory to
justice. ‘

‘There are here mutual claims for damages,
upon the exact same facts. The action at
the instance of the tenant, was long before
that for the landlord, who scems to have
thought that he would stand in a better si-
tuation as pursuer, than if he was merely de-
fender.

The defenders have brought no proof of
the second Issue; and you are therefore to
consider this merely as a claim of damages on
the part of the pursuers; and the questions
are, 1sf, Whether damages are due; 2d, The
amount.

The history of this casc secems to be, that
Nicolson sent for the pursuers;—that.he in-
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tended to let the possessions to them, and
fixed a rent;—-that this agreement was re-
duced to writing, but disapproved of by the
other trustees. |

You cannot doubt that the landlord is

bound to give posscssion, and make the
ground clear for the tenant, who is not bound
to take violent possession.
v It is said, and truly, that the tenant did
not come with servants, &c.; but are you
from this to infer, that he would not have
come with them if the ground had been clear-
ed? He did his duty by coming to inquire
whether he was to get possession. I also
agree with the counsel for the pursuers, that
they were not bound to bring security till the
lease was made out. I therefore consider,
that there 1s no defence in this case, and
that you will find damages.

With respect to the amount, the rent was
probably high, and the damages will be the
less; but being a losing bargain is not a suf-
ficient reason for refusing damages for the
disappointment.

Verdict—* For the pursuers,damages L. 50.”

Jeffrey and Buchanan, for the Pursuer.
Cocklburn, for the Defenders.

4 .
(Agents, James Pedie, w. s. and James Macdonald, w. 3.)
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On the 8th March, Zobertson moved to
have the place of trial changed from Edin-
burgh to Inverness, and rested on M<Kenzie’s
road case, where it was stated that this had been
done, and Hyslop’s. See Vol. L. p. 43. (n.)

Jeffrey opposed the motion.

Lorp GiLLiEs.—It is very disagreeable
to decide a question of this nature, where the
difference of expenee is the only reason stated.
The partics have the same object ; and I can-
not conceive how they should differ upon it.
I think the pursuer, by giving notice, has a
Jus quisitum ; and strong rcasons are stated
in both affidavits. The cases cited do not
appear to me to apply, as in the one there
was aview, and the other was not changed on
the ground of expence.

If the partics act bona fide, they are best
qualified to judge of this; and I shall there-
fore delay giving judgment.

Two days after, the case was moved befere
Lord Pitmilly.

Lorp PrrmirLy.—When the. pursuer
has a placc of trial, it requires a strong case
to induce the Court to alter it. It would be
extremely wrong to increase the expence, - by
bringing such a host of witnesses as is pro-
poscd. T therefore dismiss the motion.

Lad
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