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1.

Heard at Field House on 18 May 2023

DECISION AND REASONS
(extempore)

This is an appeal by a citizen of Albania against the decision of the First-tier
Tribunal dismissing his appeal against a decision of the respondent to refuse him
a residence card. He had applied as the durable partner of an EEA national. It is
a feature of the case that on its way through the system the appellant and his
partner married. When the appeal came before the First-tier Tribunal it was
argued both on the basis of a durable relationship and on the basis of marriage.

The First-tier Tribunal plainly misdirected itself at a material point because it
plainly put the burden of proof on the appellant to show that his marriage was
not a marriage of convenience. It is trite law that if it is said to be a marriage of
convenience then that is something that the Secretary of State must prove. In
fairness to the First-tier Tribunal Judge there are other parts of the decision that
leave one wondering if the judge did follow the misdirection but there was a
misdirection said and Ms Ahmed entirely sensibly conceded that she could not
argue against the primary assertion that the decision was just unsafe because

© CROWN COPYRIGHT 2023

Case No: Ul-2022-002076



Appeal Number: Ul-2022-002076
(EA/51913/2021)

the wrong burden of proof was applied. | agree with that. | set aside the decision
of the First-tier Tribunal.

Mr Lee argued that the case should be returned to the First-tier Tribunal because
there have been no sound primary findings on the matter of importance. He is
entitled to take that point. It is not the appellant’s fault that the case has gone
the way that it has and he is, broadly, entitled to another go in the First-tier
Tribunal. Ms Ahmed was slightly concerned because there is an issue of law that
the Secretary of State will want to argue, namely that this is not a case where the
marriage is of any relevance whatsoever because it was after the relevant date
and so was not a relevant consideration except to the extent that it illuminated
the nature of the durable relationship, which it might have done. | draw attention
to that and it is for the First-tier Tribunal to decide how to proceed with that in
mind because | have decided that the case should be remitted to the First-tier
Tribunal to be heard again.

So for the avoidance of doubt | find that there was a material error of law. | set
aside the decision and | direct the case be heard again in the First-tier Tribunal.

Notice of Decision

I allow the appeal to extent that | set aside the decision and direct that the
appeal be heard again in the First-tier Tribunal.

Jonathan Perkins

Judge of the Upper Tribunal
Immigration and Asylum Chamber

25 May 2023



