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CASES ON APPEAL FROM SCOTLAND,

James Don Efq; • •  appellant;
Sir Alexander Don of Newton, • - jRefpondent*

1

14th July 1713.
C o rflru E H o n .—  An eflate is entailed by a perfon to himfclf in liferent* and to his 

eldeft Ton and the heirs male o f his body, whom tailing to the entailer him- 
felf, whom failing to his fecond and third Tons, and the heirs male of their 
bodies, & c. whom all failing to the father's nearelt heirs, and adignees : an­
other eftate is entailed to the fecond fon of the former entailer and the heirs 
male and female o f his body, whom failing to the faid former entailer and his 
heirs male of tailzie, and provifion in the former entail; after failure o f the 
inftitute in the fecond entail and the heirs male and female o f his body, the 
heir male o f the fi»ft entailer fucceeds to the eftate contained in the fecond 
entail.

Tailzie.— An  heir o f  entail prohibited from alienating gratuitoufly, where the 
prohibitory, irritant, and refolutive claufes, were referred to as contained in 
another entail.

A t  making an entail the inftitute reconveys to his father an eftate formerly 
fettled upon him, and he and his wife difcharge an obligation upon the father 
by their contract o f marriage; the inftitute* nevertheless* cannot gratui­
toufly alter.

O I R  Alexander Don of Newton, the grandfather of the appel- 
^  lant and refpondent, had ifTue three ions, James, Alexander, 
and Patrick. In confideration of a marriage between Alexander, 
his fecond fon, and Anna, the daughter of George Pringle Efq. 
who brought her hufband a confiderable portion, Sir Alexander 
did, by their contradl of marriage in 1677, fettle and difpone his 
lands of Broomlands and Ravelaw to the faid Alexander his fe­
cond fon, his heirs and aflignees, in fee or property, without any 
reftridlion; and Sir Alexander did thereby alfo oblige himfelf to 
lay out 25,000/. Scots in the purchafe of other lands to be fettled 
in the fame manner, and to pay the annual intereft thereof until 
fuch purchafe could be made to the faid Alexander the fon : and 
the lands of Broomlands and a houfe in Kelfo were thereby fettled 
in jointure on the faid Anna, in cafe (he (hould furvive her faid 
hufband.

Afterwards, upon the marriage of the faid James, the eldeft 
fon, Sir Alexander, on the 3d of Auguft 1681, executed deed 
of entail of his lands of Newton and others, fettling the fame to 
himfelf in liferent, and to James, his eldeft fon, and the heirs 
male of his body, in fe e ; whom failing, to Sir Alexander the en? 
tailer himfelf; whom failing, to Alexander his fecond fon, and 
the heirs male of his body; whom failing, to Patrick his third 
fon, and the heirs male of his body, with feveral other fubltitu- 
tions of heirs; whom all failing, to Sir Alexander (the entailer), 
his neareft heirs and allignees. The deed contained ftri& pro­
hibitory, irritant, and refolutive claufes upon the faid James and 
all the other heirs of entail.

Sir Alexander Don, having afterwards agreed with Sir Francis 
Scott for the purchafe of the lands and barony of Rutherford, a 
tranfa£tion of the following nature took place. Alexander the 
fecond foil, and his wife, reconveyed 'to the father and his heirs
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the forefaid lands of Broomlands and Ravelaw* and difcharged the 
faid obligation in their marriage-contraft; and Sir Francis Scott, 
in 1682, difponed and conveyed the faid lands and barony of 
Rutherford to Sir Alexander Don himfelf in liferent, and to 
Alexander the fecond fon and the heirs male and female of his 
body, “  whom failing to the faid Sir Alexander Don and his heirs 
i( male of tailzie and proviftott contained in his in f eft ment of the barony 
li of Newton with and under the conditions, provifonsy and limitations 
11 therein contained”  In this deed, executed by Sir Francis Scott, 
the purchafe-money, being 5500/. fterling, is mentioned to be paid 
by “  Sir Alexander Don for himfelf and in name and behalf of 
“  Alexander Don his fori.”

After the death of Sir Alexander, in 1686, his elded foil Sir 
James, and his fecond fon Alexander (afterwards Sir Alexander) 
entered upon and poflefled the feveral and refpe&ive edates fo 
provided to them by their faid father.

Sir Alexander Don of Rutherford, in 1710, executed a new 
deed of entail of that edate, fettling the fame to himfelf and the 
heirs male and female of his body, whom failing to the appel­
lant, the third (a) fon of Patrick Don, old Sir Alexander’s third 
fon, and the heirs of his body : and afterwards died on the 15th 
©f Augud 1712.

Sir James Don of Newton, being now alfo dead, and fucceeded 
by the refpondent, his fon and heir, a competition arofe between 
the refpondent and the appellant for the edate of Rutherford. 
The refpondent brought an adlion of declarator againd the ap­
pellant before the Court of Seflion, claiming the edate of Ruther­
ford under the deed of entail made thereof by Sir Francis Scott, 
whereby the fame failing heirs of the body of Sir Alexander the 
fon was fettled upon Sir Alexander the grandfather and his heirs.

’ male of tailzie, and provifion contained in his infeftments of 
Newton ; and contending that the deed executed by Sir Alexan* 
der the fon, under which the appellant claimed, was void, and 
that Sir Alexander was exprefsly tied up from making any aliena­
tion of his edate by the deed under which he pofl'efled the fame'. 
The appellant appeared and made defences, and the Court, on 
the 20th of January 1712-13, “  Found that the refpondent was 
** next heir of entail ot Rutherford by the failure of the heirs of

Sir Alexander Don of Rutherford his body ; and that the 
<c claufe in the entail of Rutherford mentioning the prohibitory

and irritant claufes in the entail of Newton, hath refpedf to Sir 
t€ Alexander Don of Rutherford, and the heirs of his body, as 
"  well as old Sir Alexander Don of Newton, and the heirs after 
(t him, and that the faid entail of Newton, referred to in the en- . 
<c tail of Rutherford, is the lalt inveftiture in j68 r ; and that the 
<( difpofition of Rutherford, bearing the price to be paid by Sir 
u Alexander Don the elder, and the right taken to him, in life— 
u rent, and to his fori in fee, the fee was fo qualified in the 
u perfon of the fon, that he could not gratuitoully alter the or-i

(a) The rer^ondent's cafe favs the ftcond fun.
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<c der of fucceflion; and therefore decerned in favour of the re- 
*c fpondent.”

The appellant having reclaimed,, after a rehearing of the caufe 
on the 5th of February 1712-13, the Court u adhered to their for- 
€t mer interlocutor, and found that the claufes irritant in the en- ,j

tail of Newton, not being verbatim exprefled, but related to 
<c in the entail of .Rutherford, does affetl the entail of Rutherford 
u foas Sir Alexander Don of Rutherford could not gratuitoufly 
gt alter the fucceflion, and that the entail of Rutherford relating to 
“  the conditions, limitations, and provifions in the entail of New- 
u  ton doesalfo comprehend theirrit^ncies in the entail of Newton.”

The appeal was brought from “  certain interlocutory fen- 
u tences, or decrees, of the Lords of Council and Sefiion of the 
u 20th of January and 5th of February 1712-1

Heads of the Appellant's Argument.
By the reconveyance and difeharge made by Sir Alexander the 

fon and his wife of the faid eftates of Broomlands and Ravelaw, 
&c. fettled, or agreed to be fettled, by their marriage-contradf,
Sir Alexander the fon was and ought to have been adjudged the 
real purchafer of the faid barony of Rutherford ; and therefore, 
according to the laws of Scotland, he had power to fettle and 
diipoue the fame as he thought fit, as he might rhe faid eftates o f 
Broom lands and Ravelaw, if they had not been reconveyed.

Though Sir Alexander the fon had not been f ch real purcha­
fer, yet the claufe in the entail of Rutherford, referring to the en­
tail of Newton, could not properly be underfto d otherwise, 
than for limiting the eftate of Rutherford, in cafe of Sir Alex­
ander the ion’s death without iflue to Patrick the appellant’s 
father, who in the entail of Newton, is mentioned n xt fubftitute, 
or in remainder after the faid Sir Alexander the ion and his heirs 
male.

AnJ, however this might be, though Sir Alexander the fo'n 
might by the irritant or prohibitory daufes in the faid deed re­
ferred to, be retrained from felling, contracting debts, or doing 
any acts whereby the eftate might be evicted from the family by 
a ftranger, yet he could not by any thing therein contained be de­
barred from altering or interrupting the coufe of iucceffion thereto 
in his own family.

4

Heads c f the Respondent*s Argument.
Whatever tranfaflions were betwixt the father and fon, it is- 

certain that old Sir Alexander Don, was the purchafer of the 
eftate of Rutherford ; he paid the price, he took the eftate to him- 
feIf for life, to him the deeds relating to that eftate were to be 
dclviered, and to him the warrandice was granted. And Once the 
faid c i t a t c  was fold conditionally, and Sir Alexander the fon ac­
cepted of, and pofiefled by that deed, the appellant who claims 
urxJcr him, can be in no better circumftances. Sir Alexander the 
grandfather, then, being the purchafer, might diipofe of and fet­
tle his bilate in what way and manner he plcafed j and he having

expicfsly
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exprefsly granted it under the conditions, limitations, and reduc­
tions) contained in the infeftment of Newton, whereof this was 
one, that neither he who was inftitute, nor any of the fubftitutes, 
ihould be capable to do any deed to the prejudice of any of the 
fubftitutes, Sir Alexander the fon, was no doubt tied up from 
doing any deed to alter the order of fucceflion, and consequently 
the deed under which the appellant claims is void.

Though, as the appellant contended, the refpondent could not 
be ferved heir to old Sir Alexander, who became merely a 
life-renter, yet he is in the true genuine (ignification of the word 
his heir, that is univerfal fucceflor to him : to the refpondent 
alone ought the lands of Rutherford by the faid deed to defcend : 
he alone is Sir Alexander the grandfather’s heir male, being his 
grandfon by his eldeft fon : he alone is heir of entail, and provifion 
of the eftate of Newton, the fame being limited to him in the firffc 
place, and as fuch he has fucceeded to, and now is in poffeflion of 
thefe lands. And the defcription in the deed of fettlement of the 
Lands of Rutherford, whereby the fame are limited upon the fail­
ure of the ifiue of Sir Alexander the fon, to Sir Alexander the 
grandfather’s heirs male and of entail and provifion in the lands 
of Newton can pofhbly agree to nobody elfe but the refpondent.

If the word heir was taken in fo reftridled a fenfe as the appel­
lant contends it could be of no import to him, (inceSir Alexander 
the father having died, when he was but life-renter, the appel­
lant no more than the refpondent could be heir to him. For the 
only cafe in which Sir Alexander the grandfather could have an 
heir ferved to him, was upon the event of the reverfion of the 
eftate of Newton to him, upon failure of illue male by his eldelt 
fon, but even in that cafe the refpondent has a good claim, being 
Sir Alexander the grandfather’s right heir, and as fuch the laft in 
fubftitution mentioned in the faid deeds of fettlement.

The refpondent’s claim is not only founded upon the exprefs 
words of the deed, but upon the prefumed will of the donor, who 
having acquired a confiderable eftate, did mutually entail the 
eftates that he granted to his eldeft and fecond Tons, exprefsly 
tying them both up from doing any thing in prejudice thereof, 
defigning (as he exprefles it in the recital of thofe deeds) the con­
tinuation of his memory and family : and were there any doubt, as 
there is not, the prefumed will of the donor is of great weight, 
and the rule in fuch cafes.

The appellant objedled that the irritant claufes, & c. v/ere not 
exprefled, but only referred to in the entail of Rutherford, and 
fo not binding, but this is contrary to all the known rules and 
principles of the  ̂ law of Scotland, by which fettlements are very 
often made to have relation not only to deeds already executed, 
but to fuch as may be executed > and in this cafe, Sir Alexander 
the grandfather having made that fi-tdement of the lands of New­
ton, and a very few months after this of Rutherford, he could 
not have better exprefled hio intention, that the feveral heirs of 
entail (hould be tied up from alienating the eftate, than by making 
it under all the conditions, limitations and rcftridlions, mentioned

in
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in the firfl: deed, which had been duly publifhed and inferted in the 
publick records of the kingdom.

Judgment, After hearing counfel, the quejlion was put ft whether the'faid 
j 4July, interlocutory fentences, or decrees Jhall be reverfedf it was refolved
17 *3* in the negative : (a)

Ordered and adjudged that the petition and appeal be difmijfedy and that 
the interlocutory fentences or decrees, therein complained of> be affirmed»

(a) Nothwithflandlng the form of this judgment, it 19 not therefrom to be underftood 
(as 1 believe,) that the judgment had been oppofed ; this is (he common form of putting 
the qveflion on every judgment on appeal, 1

Cafe 22. George Lockhart Efq; - Appellant $
John Cheifly of Kerfewell, Writer in Edin­

burgh, Margaret Povv, William Mont­
gomery, Walter Cheifly, and William 
Bertram, - Refpondents.

7th May 1714.
Non-entry.— A Superior having obtained a general declarator o f non-entry, his 

agent in a fuhfequent ranking reftrifts the fuperior's intereft foas to be ranked 
pofierior to annual renters. On a red u ft  ion by the fuperior on the head o f 
lefion and as being abjer.s reipublica cauja, the ranking is fuftained.

Banking and Sale.— It is not relevant to reduce a decreet of ranking, that pofte- 
rior to the date of the decreet the interefts o f certain creditors were produced, 
and ranked, and yet no new decreet put up in the minute-book.

JOH N C H E IS L Y  deceafed, late hufband of the refpondent 
Mrs. Pow, wasvaflal in the lands of Kerfewell, of which the 

appellant was fuperior; and he was alfo indebted to the appellant.
Thefe lands being much incumbered, Mr. Cheilly’s fon and 

heir, the refpondent John, did not enter as heir to him and there 
being feverai creditors upon the faid eflate who claimed by differ­
ent titles, an a&ion of ranking and fale for determining the pre­
ferences of the creditors, and for felling the lands for their fatis- 
faction, was brought before the Court of SefRon.

Pending this a&ion, the appellant brought a declarator of non- 
entry againft: the refpondent, the heir, before the Court of Seflion, 
but he did not call the creditors as parties. The court in that 
action pronounced an interlocutor declaring that the faid lands had 
been in non-entry, and in the hands of the appellant fince the death 
of the lafl poffcffor, and were to continue in the appellant’s hands 
till the entry of the heir, and that thereby the rents, duties, and 
profits of the faid eft ate, from the 18th of January 1702-3, did be­
long to the appellant. But afterwards the appellant, having fun- 
dry fums due to him and thofe under whom he claimed, by ad­
judication upon the faid eftate, agreed and confented in his aftion 
of declarator to reftrift his claim fo far as only to remain a 
fecurity for payment of the feverai fums due to him, he being 
firft paid j and alter nuking this rtftriction the Court gave judg-
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