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CASES ON APPEAL FROM SCOTLAND.

Cafe 21. James Don Efq; - . - o Appellant g

Forbes,

28 Nov.
1712,

s Feb.1713.

Sir Alexander Don of Newton, - - Refpondent.

14th Fuly vq13.

Conflruéiion.==An eNate is entailed by a perfon to bimfelf in liferent, and to his
eldeft fon and the heirs male of his body, whem tailing to the entailer him<
felf, whom failing to his fecond and third fons, and the heirs male of their
bodies, &c. whom all failing to the father’s rieareit heirs, and aflignees: an-
other eftate is entailed to the fecond fon of the former entailer and the heirs
male and female of his body, whom failing to the faid former entailer and his
heirs male of tailzie, and provifion in the former entail ; after failure of the
inftitute in the fecond entail and the heirs male and female of his body, the

heir male of the firft entailer fucceeds to the eftate contained in the fecond
entall.

Tailzie.~An heir of entail prohibited from alienating gratuitoufly, where the

prohibitory, irritant, and refolutive claufes, were referred to as contained in
another entail.

At making an entail the inftitute reconveys to his father an eftate formerly
fettled upon him, and he and his wife difcharge an obligation upon the father

by their contralt of marriage; thé inftitute, neverthelefs, cannot gratui-
toufly alter,

SI R Alexander Don of Newton, the grandfather of the appel-

lant and refpondent, had iffue three fons, James, Alexander,
and Patrick. In confideration of a marriage between Alexander,
his {econd fon, and Anna, the daughter of George Pringle Efq.
who brought her hufband a confiderable portion, Sir Alexander
did, by their contrat of marriage in 1677, fettle and difpone his
lands of Broomlands and Ravelaw to the faid Alexander his fe-
cond {on, his heirs and aflignees, in fee or property, without any
reftriCtion ; and Sir Alexander did thereby alfo oblige himfelf to
lay out 25,0col. Scots in the purchafe of other lands to be fettled
in the fame manner, and to pay the annual intereft thereof until
fuch purchafe could be made to the faid Alexander the fon: and
the lands of Broomlands and a houfe in Kelfo were thereby fettled
in jointure on the faid Anna, in cafe fhe fhould furvive her faid
hu{band.

Afterwards, vpon the marriage of the faid James, the eldeft
fon, Sir Alexander, on the 3d of Auguft 1681, executed a deed
of entail of his lands of Newton and others, fettling the {fame ta
himf{elf in liferent, and to James, his eldeft fon, and the heirs
male of his body, in fee; whom failing, to Sir Alexander the ens
tailer himfelf; whom failing, to Alexander his fecond fon, and
the heirs male of his bodyy whom failing, to Patrick his third
fon, and the heirs male of his body, with feveral other fubltitus-
tions of heirs; whom all failing, to Sir Alexander (the entailer),
his neareft heirs and aflignees. The deed contained ftri&t pro-
hibitory, irritant, and refolutive claufes upon the faid James and
all the other heirs of entail.

Sir Alexander Don, having afterwards agreed with Sir Francisg
Scott for the purchafe of the lands and barony of Rutherford, a
tranfaltion of the following nature took place. Alexander the
fecond fon, and his wife, reconveyed “to the father and his heirs
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the forefaid lands of Broomlands and Ravelaw, and dilcharged the
faid obligation in their marriage-contrat ; and Sir Francis Scott,
in 1682, difponed and conveyed the faid lands and barony of
Rutherford to Sir Alexander Don himfelf in liferent, and to
Alexander the fecond fon and the heirs male and female of his
body, ¢ awhom failing to the faid Sir Alexander Don and his heirs
“ male of tailzie and provifion contained in bis infeftment of the barony
¢ of Newton with and under the conditions, provifions, and limitations
¢ therein contained.”” In this deed, executed by Sir Francis Scott,
the purchafe-money, being 5500/ fterling, is mentioned to be paid
by ¢ Sir Alexander Don for himfelf and in name and behalf of
¢ Alexander Don his fon.”

. After the death of Sir Alexander, in 1686, his eldeft fon Sir
" James, and his fecond fon Alexander (afterwards Sir Alexander)
entered upon and poflefled the feveral and refpeltive eftates fo
provided to them by their faid father.

Sir Alexander Don of Rutherford, in 1710, executed a new
deed of entail of that eftate, fettling the fame to himfelf and the
heirs male and female of his body, whom failing to the appel-
lant, the third (a) fon of Patrick Don, old Sir Alexander’s third
fon, and the heirs of his body : and afterwards died on the 15th
of Auguft 1712,

Sir James Don of Newton, being now alfo dead, and fucceeded
by the refpondent, his fon and heir, a competition arofe between
the refpondent and the appellant for the eftate of Rutherford.
‘The refpondent brought an aftion of declarator againft the ap-
pellant before the Court of Seflion, claiming the eftate of Ruther-
ford under the deed of entail made thereof by Sir Francis Scott,
whereby the fame failing heirs of the body of Sir Alexander the

fon was fettled upon Sir Alexander the grandfather and his heirs,
" male of tailzie, and provifion contained in his infeftments of
Newton ; and contending that the deed executed by Sir Alexan-
der the fon, under which the appellant claimed, was void, and
that Sir Alexander was exprefsly tied up from makmg any ahena-
tion of his eftate by the deed under which he pofiefled the fame.
The appellant appeared and made defences, and the Court, on
the 2oth of January 1712-13, ¢ FFound that the re{pondent was
¢ next heir of entail ot Rutherford by the failure of the heirs of
¢¢ Sir Alexander Don of Rutherford his body; and that the
¢¢ claufle in the entail of Rutherford mentioning the prohibitory
¢ and irritant claufes in the entail of Newton, hath refpet to Sir
¢¢ Alexander Don of Rutherford, and the heirs of his body, as
¢« well as old Sir Alexander Don of Newton, and the heirs after

¢ him, and that the faid entail of Newton, referred to in the en- .

¢¢ tail of Rutherford, 1s the lait inveftiture in 1681 ; and that the
«¢ difpofition of Rutherford, bearing the price to be paid by Sir
¢¢ Alexander Don the ¢lder, and the right taken to him,in life=
¢ rent, and to his fon in fee, the fee was fo qualified 1n the
¢ perfon of the fon, that he could not gratuitoudly alter the or-

(2) The refpondent's cafe fays the fecond fun,

¢ der
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¢ der of fucceflion; and therefore decerned in favour of the re-
¢¢ fpondent.”
The appellant having reclaimed,. after a rehearing of the caufe

_on the gth of February 1712-13, the Court ¢¢ adhered to their for-

¢« mer interlocutor, and found that the claufes irritant in the en-
¢¢ tail of Newton, not being verbatim exprefled, but related to
¢¢ in the entail of Rutherford, does affet the entail of Rutherford
“¢ {0 as Sir Alexander Don of Rutherford could not gratuitoufly
‘¢ alter the fucceflion, and that the entail of Rutherford relating to
‘¢ the conditions, limitations, and provifions in the entail of New-
¢ ton does alfo comprehend theirritancies in the entail of Newton.”

The appeal was brought from ¢¢ certain interlocutory fen-
¢ tences, or decrces, of the Lards of Council and Seflion of the
¢¢ 20th of January and gth of February 1712-13.7

Heads of the Appellant’s Argument\.

By the reconveyance and difcharge made by Sir Alexander the
fon and his wife of the faid eftates of Broemlands and Ravelaw,
&c. fettled, or agreed to be fetiled, by their marriage-contradt,
Sir Alexander the fon was and ought to bave been adjudged the
real purchafer of the faid barony of Rutherford ; and thezefore,

according to the laws of Scoiland, he had pewer to fettle and.

ditpone the fame as he thought fit, as he might rhe {aid eftates of
Broomlands and Ravelaw, if they had not been reconveyed.
‘Though Sir Alexander the fon had not bz¢n v ch real purcha-

fer, yet the claufcin the entail of Rutherford, r:ferring to the en-

tail of Newton, could not properly be underfto-d otherwife,
than for limiting the eftate of Rutherford, in calz of Sir Alex-
ander the ion’s death without iffue to Patrick th= appellant’s
father, who in the entail of Newton, 1s mentionea noxt fubititute,

or 10 remainder after the {aid Sir Alexander the ion and his heirs

mzle.

And, however this might be, thoug‘l Sir Alexander the {on
might by the irritant or prohibitory claufes in the faid deed re-
ferr.d to, be reftrained from felling, contraéting debts, or doing
any acts whereby the eftate might be evicted from the famuly by
a ftranger, yet he could not by any thing therein contained be de-
barred trom altering or interrupting the coufe of fucceflion tiereto
in his own family.

Heads of the Refpondent’s Argument.

Whatever tranfaltions were bpetwist the fathker 2nd fon, it is
certain that cld Sir Alexander Don, was the purchaferof the
eftate of Rutherford ; he paid the price, he took the eftate to him-
felf for life, to him the deeds relating to that eltate were to be
dclviered, and to him the warrandice was granted. And {fince the
faid cftatc was fold conditionally, and Sir Alexander the fon ac-
cepted of, and polfefled by that deed, the appellant who claims
under him, can be in no better circumftances. Sir Alexander the
grandfather, then, being the purchafer, might difpofc of and fet-
tlc his tidate in what way and manner he pleafed; and he having

exprefsly
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exprefsly granted it under the conditions, limitations, and reftric-
tions, contained in the infeftment of Newton, whercof this was
one, that neither he-who was inftitute, nor any of the {ubftitutes,
fhould be capable to do any deed to the prejudice of any of the
fubftitutes, Sir Alexander the fon, was no doubt tied up from
doing any deed to alter the order of fucceflion, and confequently
the deed under which the appellant claims is void.

Though, as the appellant contended, the refpondent could not
be ferved heir to old Sir Alexander, who became merely a
life-renter, yet he is in the true genuine fignification of the word
his heir, that is univerfal fucceflor to him: to the refpondent
alone ought the lands of Rutheriord by the faid deed to defc‘.nd
he alone is Sir Alexander the grandfather’s heir male, being his
grand{on by his eldeft fon : he alone is heir of entail, and provifion
of the eftate of Newton, the fame being limited to him in the firlt
place, and as fuch he has fucceeded to, and now isin poffe(lion of
thefe lands. And the defcription in the deed of fettlement of the
Lands of Rutherford, whereby the fame are limited upon the fail-
ure of the i1ffue of Sir Alexander the fon, to Sir Alexander the

grandfather’s heirs male and of entail and provifion in the lands

of Newton can poflibly agree to nobody elfe but the refpondent.

If the word heir was taken in f{o reftrited a fenfe as the appel-
lant contends it could be of no import to him, fince Sir Alexander
the father having died, when he was btut life-renter, the appel-
lant no more than the refpondent could be Aeir to him.  For the
only cafe in which Sir Alexander the grandfather could have an
heir ferved to him, was upon the eveut of the reverfion of the
eltate of Newton to him, upon failure of iflue male by his eldelt
fon, but even in that cafe the refpondent has a good claim, being
Sir Alexander the grandfather’s right heir, and as fuch the laft in
fubftitution mentioned in the faid deeds of fettlement.

The refpondent’s claim is not only founded upon the exprefs
words of the deed, but upon the prefumed will of the donor, who
having acquired a confiderable eftate, did mutually entail the
citates that he granted to his eldeft and {econd fons, exprefsly
tying them both up from doing any thing in prejudice thereof,
defliy gning (as he expreflesit in the recital of thofe deeds) the con-
tinuation of his memory and family : and were there any doubt, as
there is not, the prefumed will of the doner is of great weight,
and the rule in {uch cafes.

The appellant objected that the irritant claufes, &c. were not
exprefled, but only referred to in the entail of Rutherford, and
fo not binding, but this is contrary to all the known rules and
principles of the law of Scotland, by which fcttlements are very
often made to have relation notonly to deeds already executed,
but to fuch as may be executed ; and in this cale, Sir Alexander
the grandfather having made that {-ttdlement of the lands of New-
ton, anda very few months after this of Rutherford, he could
not have better expreficd his intention, that the feveral heirs of
entail thould be tied up from alienating the eftate, than by making

it under all the conditions, limitations and refiriflions, mentioned
n
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in the firlt deed, which had been duly publifhed and inferted in the
publick records of the kingdom.

After hearing counfel, the queflion was put ¢ awhether the feid
““ interlocutory fentences, or decrees fball be veverfed,’ it was refolved
in the negative : (u)

Ordered and adjudged that the petition and appeal be difmiffed, and that

the interlocutory fentences or decreesy therein complained of, be affirmed.

(a) Nothwithflanding the form of this judgment, it is not therefrom to be underftood
(as I believe,) that the judgment had been oppofed ; this is the common form of putting

the queflion on every judgment on appeal. '

George Lockhart Efq; - - - Appellant ;

John Cheifly of Kerfewell, Writer in Edin-
burgh, Margaret Pow, William Mont-
gomery, Walter Cheifly, and William
Bertram, - @ - - - Refpondents.

7th May 1714.

Nor-entry.=& Superior having obtained a general declarator of non-entry, his
agent in a fubfequent ranking reftri€ts the fuperior's intereft fo as to be ranked
pofterior to annual 1enters. On a redu&ion by the fuperior on the head of
lefion and as being abfers reipublice caufa, the ranking is fuftained.

Ranking and Sale.~It is not relevant to reduce a decreet of ranking, that pofte-
rior to the date of the decreet the interefls of certain creditors were produced,
and ranked, and yet no new decreet put up in the minute-book.

OHN CHEISLY decealed, late hufband of the refpondent
Mrs. Pow, was vaffal in the lands of Kerfewell, of which the
appellant was fuperior; and he was alfo indebted to the appellant.
Thefe lands being much incumbered, Mr. Cheifly’s fon and
heir, the refpondent John, did not enter as heir to him and there
being feverai creditors upon the faid eftate who claimed by differ-
ent titles, an ation of ranking and fale for determining the pre-
ferences of the creditors, and for felling the lands for their fatis-
faction, was brought before the Court of Seflion.

Pending this altion, the appellant brought a declarator of non-
entry againft the refpondent, the hgir, before the Court of Seflion,
but he did not call the creditors as partics. The court in that
action pronounced an interlocutor declaring that the faid lands had

been in non-entry, and in the hands of the appellant fince the death

of the laft poficflor, and were to continue in the appellant’s hands
till the entry of the heir, and that thereby the rents, duties, and
profits of the {aid eftate, from the 18th of January 1702-3, did be-
long tothe appellant.  But afterwards the appellant, having {un-
dry fums due to him and thofe under whom he claimed, by ad-
judication upon the faid eftate, 2greed and confented in his alion
of declarator to reltri€k his claim fo far as ouly to remain a
fecurity for payment cf the feveral fums due to him, he being
firlt paid; and alter making this reftriction the Court gave judg-
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