
fuperiority of the lands in quejlion, called Lochbatik, lying within the 
barony of Broughton, Jhall belong to the appellants•

For Appellants, David Dalrymple. Sam, Mead.
For Respondent, Edward Northey. Spencer Cow per.

The judgment here reverfed Is founded on in the Di&ionary 
voce Kirk Patrimony, vol. I. p. 531.

1 2 4  CASES ON APPEAL PROM SCOTLAND.

Cafe 3 1. The Corporation of Batchers in Edinburgh, Appellants $
The Magiftrates of Edinburgh, and Corpora­

tion of Candlemakers there, - - Respondents.

29th June 1715.

Butgb R oya l.~ The Court of Seftion having found that the butchers of Edin­
burgh fliould be retrained from rinding tallow for fale, and that the ma­
giftrates could oblige them to fell their tallow at a certain price to the candle- 
makers, which was in terms of a bye-law of the magiftrates, ratified by a 
private a£l of parliament, the judgment is reverfed.

A ll  o f  parliament 154.0, c. 123.— This a €t was not fufhcient to reftrain the 
buicncrs from melting or rinding their tallow.

1424, c. 3*. T ) Y  an a£t of parliament 1424, c. 32. it is enabled, lt that na
"  Taulch be had out of the realme, under the paine of ef- 

1540,c. 123. “  cheitte of it to the king.”  By another a£l of parliament 1540
c. 123. it is ena&ed, “  that na maner of man, flefchour nor 
tx others, to burgh nor to land, take upon hand to rinde, melt, 
“  nor barrel tallun, under the paine of tinfel of all their gudes.”  

The magiftrates of Edinburgh, by a regulation or bye-law, dated 
the 15th of September 1517, difeharged all the inhabitants of 
the burgh, other than the candle-makers from melting tallow or 
making candles, except for their own ufe and to burn in their own 
families. By another regulation or bye-law, dated the 10th of 
O£lober 1551, the magiftrates ordained, that no butcher or other 
perfon within the faid burgh, (hould fell any tallow to ftrangers 
or inhabitants of other towns, but to the neighbours and candle- 
makers thereof 5 and that no freeman, other than the candle- 
makers, by themfclves or fervants, (hould melt any tallow for 
making of candles, beyond what they made for their own ufe, 
under the pain of efeheat thereof, payment of 5/. to the com- * 
mon works, and banijlnng the town. King James the 6th, on the 
4th of May 1597, by a ratification of privy council, and a grant 
under the great feal, not only ratified the faid a&s and ordinances 
of the nragiftrates, but all fuch further rules and conftitutions as 
fliould be thereafter made in favour of the candle-makers.

By another regulation or bye-law, dated the 27th of September 
1693, magiftrates ordained, u that the price of rough tallow 
u fliould not exceed 48 (hillings Scots per (tone, and that the 
u price of candles (hould be 58 (hillings Scots per (tone; and

“  that
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*g that the butchers of Edinburgh, and others, (hould fell all 
<c their tallow to the candle-makers, and to no one elfe till they 
u were ferved, on pain of forfeiting their goods, and fuch further 
“  penalties as the faid magiftrates (hould think fit to inflidl: And 
<c that for the future, all the country butchers bringing meat to 
€< Edinburgh on the market days, (hould be obliged to bring in 
u their rough tallow to be fold on the faid market days to the 
€f faid candle-makers and burgelfes, and to no others till they were 
t( ferved, under the faid penalties.** The magiftratesalfo revived, 
a former bye-law, bearing date the 17th of O&ober 1684, im- 
pofing a fine of 20 (hillings upon the tranfgreflors. And all 
thefe regulations and bye-laws, with the ratification under the 
great feal before-mentioned, were ratified and confirmed by a 
private adt of parliament on the 17th of July 1695; but this 
(the appellants ftate) the magiftrates and candle-makers did not, 
till very lately, put in execution.

The appellants, however, refufing to fell their tallow to the 
refpondents the candle-makers, at the rates mentioned in the fore- 
faid bye-law, the magiftrates, in June 1714, ordained a fine of 
20 (hillings filer ling, to be levied upon all perfons refilling to obey 
the fame. The appellants, thereupon, commenced an a&ion of 
redu&ion and declarator before the Court of Seflion, again ft the 
refpondents, concluding, that the a&s and regulations before-men­
tioned, and all other a£ts, bye-laws, and ordinances whereby any 
reftraint was laid upon them as to the price and manner of dif- 
pofing of their tallow (hould be reduced and made void 3 and that 
it might be found and declared, that they had right to fell their 
tallow rough or rinded to any perfons whatfoever, without dif- 
tir.&ion ; and to rind and export the fame to England, or elfe- 
where as they (hould think fit. The refpondents brought a 
counter a&ion of declarator againft the appellants, to have it 
decerned and declared, that the appellants had no right, and 
ought to be difcharged to melt down any tallow, or fell the fame 
to any other perfon, till fuch time as the refpondents and other 
free burgefiVs and inhabitants of the burgh {hould be ferved ; and 
that the appellants ought to fell their tallow at the rates and prices 
fet thereupon by the magiftrates, according to the laws and ordi­
nances made by them. Both thefe a&ions being heard, the court, 
on the 15th of February 1715, “  found that the appellants ought 
u to be reftrained from rinding of tallow for fale, and alfo found 
iS that the magiftrates and council of Edinburgh could oblige 
4i the appellants to fell their tallow to the candle-makers, at a 
** price to be put thereupoiji by the magiftrates and town-council.”

T h e  appeal was brought from “  an interlocutor, fentence, or Entered,
4t decree of the Lords of Council and Seflion, made the 15th of Ilf?**9 
46 February 171

%

Heads of the Argument of the Appellants.
The old laws with refpe£f to the reftraint of expofing the native 

ptoduee of the kingdom are much altered by the increafe of 
trade, having fince learned by experience that any fmall inconve­

nience

CASES ON APPEAL FROM SCOTLAND. I 2 £

9



CASES ON APPEAL PROM SCOTLAND.i t s

nience particular perfons might fuffer by paying a little more fot 
the home produCt, is much more than compenfated by the ad­
vantage which the nation in general, and the crown, reap by the 
exportation of fuch commodities into foreign parts. Although by 
feveral old laws fifh was prohibited to be exported, yet in after 
times fifli was not only allowed to be exported, but a premium 
given for the export thereof both before and fince the unipn. 
And this is the very cafe, as to the old laws prohibiting the ex­
portation of tallow,'which by degrees became obfolete and in de- 
fuetude, tallow being now a Jlaple commodity, and fince the union 
exprefsly allowed to be exported. T he a£t againft the melting, 
rinding, and barrelling of tallow, was only to prevent the expor­
tation ; and when that a£t was in force it extended gtnerally to 
all men, butchers and others, and fo comprehended even the 
candle-makers themfelves, and all perfons making candles for 
their own ufe; which plainly infers, that it mufl be meant only 
o f melting, &c. in order to export it, and fo falls in confequence 
with the prohibition of exporting it.

The feveral a6ts, ordinances, or bye-laws of the magiltrateS 
and town-council, and particularly that in 1693, whereby any 
reftrainfr was laid upon the appellants as to the price and manner 
of their difpofing of their tallow, ought to be refcinded and de­
clared void and null in themfelves, for the fcveral reafons follow­
ing, viz.

1. For that the laying fuch a reflraint was againft the common 
Tight of the fubjedt, both buyer and filler, deftructive to trade, 
and an unwarrantable and unprecedented impofition, not only 
upon the appellants, but upon other free fubjeCts who mult be 
furnifhed in publick markets, and cannot otherwife have an oppor­
tunity of buying tallow for their refpediive ufes : And if this bye­
law (hould be binding, it would be a precedent to the magiftrates 
of other burghs to make the like regulations, which would be a 
manifeft grievance to all fuch fubjects as are not fiee of thofe 
burghs.

2. For that the giving the candle-makers fuch a right of pre­
emption, tended manifeftly to a monopoly, and gave them power 
to impofe upon their fellow fubjeCts fuch rates for their tallow as 
they thought fit.

3. For that the faid or,bye-law of the magiftrates in 1693* 
was not only contradictory to their former bye-law in 1551, which 
allows the fale of tallow to all the neighbours of the burgh, with­
out any reftriCtion to burgefTes only, but is wholly partial in favour 
of the refpondents, the candle-makers and themfelves, by ex­
cluding their neighbours of the former benefit of buying tallow 
for their own ufe within the faid burgh, as before they might.

4. For that the faid bye-law is incoherent and impracticable in 
itfelf *, for how can the appellants know when the candle-makers 
and other burgefies are all ferved ; or how is it poflible to dif- 
tinguifh between a burgefs, and an inhabitant that is not a

5. For



For that fuch an ordinance or bye-law is manifedly incon­
fident even with the Britifh a£ts fince the union, which allow all 
fubje&s in general to make candles for their own ufe, paying the 
duty impofed thereon. And if this bye-law fhould take place, 
this privilege of making their own candles would, in many refpe£ls> 
be rendered ineffedtual to all fuch perfons as are not burgefles, or 
at lead they would be under fuch inequalities and inconveniences 
as the law has no where laid upon them.

6. For that thefe bye-laws are unequal and unjud, fince there 
is no obligation laid upon the refpondents, to take all the appel­
lants’ tallow off their hands at the rate therein prefcribed, whereby 
the appellants (if this bye-law {hall be allowed valid) will * 
be put under this infuperable difadvantage, that when they have 
kept their tallow till the candle-makers and burgefles are ferved, 
it is dill optional to them to buy or not, as they think fit. And 
indeed, if they can have their tallow from the country, as it is 
well known they may, they will not, and need not, buy it from 
the appellants, but the appellants’ tallow mud be upon their hands 
till it be ufelefs, if they cannot export it as other fubjecls do, or 
otherwife they will be obliged to fell it at fuch a price as the re­
fpondents will pleafe to give for the fame ; and more efpecially if 
they (hould be redrained from rinding it, without which it will 
putrify, and be of no ufe in lefs than two days.

For that the magidrates, as they have not a power to redrain 
the appellants from felling their tallow to any pcrfon that wanted 
the fame, fo they have no authority to fet a price thereon by any 
bye-law. For although the magidrates may fet prices upon victuals, 
as bread, ale, See. with which the inhabitants mud necefiarily be 
furniftied within the burgh, yet they have no power to fet prices 
upon any original commodity, as tallow, no more than upon 
wheat, barley, hides, wool, See. and the afts of parliament, 
whereon they found their pretended authority, relate only to 
victuals, or fuch other things as are therein exprcfsly named: 
and the giving fuch a power to magidrates of burghs, to fet prices 
upon tallow, hides, and other original commodities, would pre­
judice the gentlemen of landed property, fince it might in a great 
meafure tend to leflen the value of their edates.

As to the a£f of parliament in 1695, whereby the bye-law of 
1693 was ratified, fuch a£ts of ratification are pafled of courfe,
(as this was without calling the appellants) and by the laws of 
Scotland have never been reckoned of any importance, for, if the 
ordinances or bye-laws which are fo ratified be void in themfelves, 
the ratification will give no fan£tion thereunto; and the cudom 
of Scotland provides againd fuch ratifications, where parties are 
neither heard nor called by an a£t defignedly made at the end 
of every feflion of parliament, the acl Salvo jure Cujujlibet.
T h e lad part of this very bye-law, whereby the country butchers 
who brought meat on the market days, were enjoined to bring in 
their rough tallow to be fold on the faid market-days to the candle- 
makers and burgefles, was in 1698, notvvithdanding fuch ratifica­
tion, refeinded by the privy council, and declared to be an abufe;

and
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and the appellants have reafori to believe that if they had com­
plained at that time, the faid bye-law, as to them, would have 
met the fame fate.

The refpondents objefted, that they were bound by their oaths 
to obey the ordinances of the magiftrates, but the appellants are 
not bound by their oaths to obferve any ordinances which are illegal 
and unjuft: in themfelves. The refpondents objedled likewife, that 
the appellants would raife the price of candles- in cafe thefe ordi­
nances were not obferved by them ; but this was darted only to 
incline the members of the College of Juftice to favour the re­
fpondents. For although the appellants fhould demand exorbitant 
prices, the candle-makers would be under no neceflity of buying 
from them, but could, and no doubt would, furnilh themfelves 
from other places, as every perfon knows they m ight: And thus, 
it would be in the power of the candle-makers to ruin the butchers at 
pleafure.

1540,«. 100. 
* 5S1* c. 23. 
*355, c- 57-

Heads of the Refpondents9 Argument.
%

The ftatute 1540, c. 123. whereby the appellants are exprefsly 
forbid to melt tallow, is not in defuetude, and there have been 
continued prohibitions with regard to the appellants* felling tal­
low till the refpondents and other burgefles be firft ferved, neither 
are thefe prohibitions inconfiftent with the privileges of the daple, 
becaufe the appellants were to furnifh the refpondents with their 
tallow for the ufe of the inhabitants, and the furplufage might be 
exported. Nor does the treaty of Union unhinge the privileges 
of burghs, or make void their regulations upon their lefler incor­
porations, which are for the good and fervice of the inhabitants 
and other lieges; and the general freedom of trading agreed to 
by the Union was never meant to lay open, deftroy, or overturn 
the laws, ordinances, or conftitutions of the burghs.

A ll burghs by their charters of conftitution have power of 
making by-laws or ordinances amongft the lefler corporations, as 
may be for the benefit and advantage of the whole, by regulating 
the fubje& of trade belonging to each corporation, viewing the 
markets and ordering the prices of Divers : and the observing and 
exercifing that power is recommended to the magiftrates of every 
burgh by fcveral ftatutes ordaining them to fet reafonable prices 
upon wine, fait, timber, &c. In purfuance of thefe laws the ma­
giftrates of Edinburgh have been in the conftant pra&ice of re­
gulating the prices of fuch things within the city as they judged 
neceilary for the common good, and particularly that of tallow, 
which has been ratified and confirmed by King James the Sixth * 
in 1597, and by King William in 1695. Neither is the trading 
in tallow properly the appellants* employment; the refpondents, 
the candle-makers, being a corporation fpecially conftituted for 
that efleet; and as the fubjeft of their trade within burgh comes 
from the hands of the appellants, it is moft juft and reafonable, 
that that fubjedl (hould be regulated by the magiftrates, left it 
fhould be in the power of one incorporation entirely to difappoint 
the trade of another, to the great prejudice of the lieges; and

•  53 the
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the magiftrates have always been fo careful o f the appellants, 
that they annually rate the tallow higher or lower according to ' 
the prices of cattle, of which they are fully apprifed before they 
make any ordinance concerning the fame.

5 That which has been the practice of the appellants for near *5 Sepr. 
io o  years, as appears by the ordinances of the city council, is JJ1̂ - 
ftill practicable; and all that is required by thefe by-laws, is, *SS1, 
that the appellants be obliged to fell their tallow to the refpon- 
dents when they demand the fame at the rates fixed by the city 
laws, by which the price of candles is alfo to be regulated. As to 
the inhabitants, not free-men burgelfes, they were never reftrained 
from buying, only that it fhould not be pretended and ufed by 
the appellants as a handle to alter the privileges of the refpon- 
dents.

The diftin&ion which the appellants contended for, between 
raw and manufactured articles, is contrary to the (latutes em- 154o,c,ieo. 
powering the magiftrates of every burgh to fet a price upon tim­
ber, which is not fuppofed to be manufactured ; and if the ma- 1555>c*57» 
giftrates have a power of rating candles, (which is not denied,) 
the fame reafon will hold as to tallow, becaufe the regulation upon 
candles follows in proportion with the regulation upon the tal­
low ; and if  the price of tallow be not regulated, neither ought 
the price of candles, by which the city will fuffer a con Gderable 
prejudice.

After hearing counfel, It is ordered and adjudgedy that the in-  Judgment, 

terlocutory fentence or decree in the appeal complained o f whereby the * ^ un̂  
Lords of Sejpon foundy il that the appellants ought to be refrained- 
u  from rinding of tallow for fa le f and alfo foundy i( that the magi- 

Jl rates and council of Edinburgh can oblige the appellants to fell their 
“  tallow to the candle-makers for making of candles to be confumed in 
<c the town at a price put thereupon by the magiflrates and town 

council,” be reverfed.

For Appellants, Spencer Cowper. Rob. Raymond*
ForRefpondent, J* Jekyl. W . Lechmere*
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