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£ i« E S  ON APPEAL FROM SCOTLAND.
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Robert Middleton, Reftor of St. Mary’s in
Colchefter, - - - Appellant;

Lieutenant-Colonel John Balfour, - - Refpondent•

Cafe 39.

?d September 1715.

Heritable and M,veablc,— 'A father in 1641, upon his elded fcn*3 marriage,’ 
fettled an eftafe upon him and the heirs thereof, referving a power to bur­
den : the fon was infefr, and half the marriage portion paid to the father ; 
hut the wife dying without iftue, within yesr and day, the father gran'ed a 
bond to the fon to employ fame for his benefit, or to rediifl his power o f 
burdening pro (ante'y the elded fon aifo dying, the father fettled the eftate 
upon the fecood fon, who, after <he father’s death, granted heritable fccuri- 
ties with infefiraent to creditors theteon in 1666, upon which apprifings 
were led in 1670. His fon having taken up the fuccefiion as heir to his 
uncle, inrtead of his fa'her (the fecond fon ); at the indance ofcreditors, the 
contrail o f marriage and infefrment were reduced by the Court of Sefiion, 
hut with a claufe, that the half of the marriage-portion which hal beeo paid 
fliould be a real burden upon the eftate : this half was afterwards confirmed 
by the executor and adjudication taken in 1680, In a competition between 
the perfon having right to the heritable bonds and infeftments in 1666, with 
apprifings thereon in 1670, and the perfou having right to the half of the 
marriage-portion, the Court having preferred the latter, the judgment is 
reverfed.

BY  contra# of marriage in April 1641, between Sir Robert 
Arnot, fon of Sir James Arnot of Fairnie, and Elizabeth 

Bruce, daughter to George Bruce of Carnock, Sir James Arnot, 
in confideration of the faid marriage between his fon Sir Robert 
and the faid Elizabeth Bruce, and of 16,000 merks to be paidvby 
the faid Bruce of Carnock, conveyed all his eftate and lands of 
Fairnie to his fon Sir Robert, and the children of the marriage 
by way of entail, referving his own life-rent in part thereof, and 
a power of burdening the faid eftate with 16,000/. Scots, and 
Upon this contra# an inftrument of fafine was taken. Mr. Bruce 
of Carnock, foon after the marriage, took effe#, paid the funi 
pf 8000 merks, half of the faid 16,000 merks, to air James 
Arnot, the father: But Elizabeth Bruce died within year and 
day of her marriage without a living child, and the other half 
was not paid. Upon an agreement in January 1641-2, relative 
to this matter, between Sir James Arnot and Mr. Bruce, Sir 
James granted bond to Mr. Bruce of Carnock, that he would 
either employ the faid 8000 merks, Jor his, Sir Robert’s be­
nefit, or diminifti the power he had of burdening the eftate 
fro tanto.

Sir Robert Arnot died faon after, and his father re-entered to. 
the enjoyment of the eftate; and afterwards executed a fettlement 
thereof to himfelf in life-rent, and after his deceafe to. James 
Arnot, his eldeft fon then liying in fee.

Sir James Arnot and James his foil having afterwards borrowed 
'frqm Henry Wemyfs, the appellant’s grandfather, the fum of 
4000 merk , did, by their bond dated 8th February 1650, bind 
themfelves, their heirs, &c. to pay the fame with Intereft at Can-
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dlemas 1651 to the faid Henry Wemyfs, and in cafe of his death, 
to Ifabel Wemyfs and Margaret Wemyfs, his daughters, equally 
between them. Sir James Arnot having died before the faid 
debt, or any part thereof, was paid, and the faid Henry Wemyfs 
being alfo dead, James Arnot the fon, on the 24th of May 1666, 
granted two heritable bonds for fecuring payment thereof, one of 
them to John Middleton (the appellant’s father, who had married 
one of Henry Wemyfs’s daughters), and Margaret his wife, and 
the other to the faid Ifabei Wemyfs. Thefe bonds feverally bore, 
that the parties, at the earned requeft of the faid James Arnot, 
were willing to fuperfede payment of their refpe&ive halfs of the 
faid debt and intereft, each half then amounting to 2108 merks, 
and therefore the faid James Arnot granted to each of the parties 
an annual-rent of 130 merks 10 (hillings and 8a\ Scots to be iffuing 
and payable out of all his faid eftate at Lammas and Candlemas 
by equal portions, with a penalty in cafe of non-payment. Upon 
thefe two bonds the parties were feverally infeft. On the 13th of 
September 167c, Label Wemyfs afligned to the appellant’s father 
the faid heritable bond in her favour: And no part of the faid 
annual-rent being paid, the appellant’s father and mother in their 
own right, and the appellant’s father as aflignee of the faid Ifabel 
Wemyfs, on the 25th of April 1671, obtained a decree of ap- 
prifing againft the laid eftate for the arrears of,both the faid an­
nual rents then amounting to 1508 merks.

The faid James Arnot died, leaving the eflate much incumbered 
with debts, and was fucceedeci by his fon James. .This James, for 
the purpofe of getting the eftate free of thefc debts, ferved himfelf 
heir in fpecialtoSir Robert, his uncle, who had been infeft in the 
eftate in virtue of the marriage-contra£l. And thereupon the 
Lord Burleigh, and other creditors of James'the fon, brought an 
a&ion before the Court qf Seflion, to have the faid fettlement of 
the eftate upon Sir Robert by the marriage-contradl reduced and 
voided upon this reafon, that the eftate being conveyed to Sir Ro­
bert by Sir James his father intuitu matrimonii, and that marriage 
being diifolved within year and day without a living child thereof, 
the right fell, and the eftate returned to the grantor. James the 
grandfon pppofed this action *, and it was contended, that if the 
eftate returned to Sir James the grandfather, it ought to be with 
the burden of 8000 'merks, part of Sir Robert's Lady’s marriage 
portion, and which Sir Janies had obliged himfelf to employ for 
Sir Robert. The Court, in 1678, reduced the marriage-contra£fc 
and conveyance of the eftate to Sir Robert, with the burden of 
the fum of 8000 merks to be paid to them who fhould be found 
to have the beft right thereto ; declaring the forefaid fum of 8oco 
merks to be a real burden affe&ing the lands, and preferable to 
any debt or burden pofterior to Sir James’s bond ; and that* the 
reprefentntives of the faid Sir Robert Arnot might adjudge the 

• lands, and were preferable to all other creditors of the faid Sir 
James Arnot the father, or James the-fon pofterior to the bond.

George Arnot, third fon of the faid Sir James, afterwards 
confirmed himfelf executor to his eldeft brother Sir Robert; and
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}n a competition between him and James Arnot the grandfon and 
heir at law, (Sir Robert’s nephew), the Court of Sefiion, in 
1680, decreed the faid fum of 8000 merks to belong to the exe­
cutor 5 And on the 1 ith of January 1683, George Arnot obtained 
decree of adjudication of the faid lands as a fecurity for the faid 
fum of 8oco merks.

This debt of 8000 merks, and fecurities of the fame, were 
afterwards acquired by the Lord Burleigh (who before had feveral 
apprifings and claims upon the eftate); and he accordingly entered 
to the poflefiion of the eftate. On the 10th of December 1684, 
Lord Burleigh conveyed all the apprifings, heritable fecurities, 
adjudications and other fecurities he had upon the eftate to the re- 
fpondent who entered to and poflefled the eftate by virtue thereof.

The father of the appellant having died, he became entitled to 
the faid two annual rents which had been granted to his father 
and mother, and to Ifabel Wemyfs his aunt, which, with the 
arrears thereof, amounted to a great fum of money: And in 
1712, near 35 years fince the Lord Burleigh and the refpondent 
had entered' to the pofieflion of the faid eftate, he brought his 
aCtion againft the refpondent before the Court of Seflion, in order 
to have the pofleftion of the eftate granted to him for fatisfaCtion 
pf his faid debts, contending that the claims of the refpondent 
were fully fatisfied by receipt of the rents. And the refpondent 
brought an aCtion of ranking and fale againft the appellant and 
the other creditors upon the eftate, that their refpeCtive claims 
might be examined, the eftate brought to a fale, and the price 
applied towards difeharging the prior incumbrances.

 ̂ Thefe actions came to be heard together, and it came to be a 
queftion (which is the fubjeCt of the prefent appeal), whether the 
faid debt of 8000 merks, to which the refpondent had acquired 
right, and which by decree of the Court of Seftion in 1678 was 
found to be a real burden upon the faid eftate, and preferable to 
all debts contracted by James the foil, and for which an adjudi­
cation was obtained in 1683 ; or the debt claimed by the appellant, 
was preferable upon the eftate. The appellant made an objection, 
that though the refpondent contended that this debt of 8000 
merks was a real one, yet his only title to it was through an exe­
cutor. Parties were heard before the Lord Ordinary, and his 
lordfhip, on the 5th of February 1714, “  Repelled the appellant’s 
“  objection againft the refpondent’s title to the bond and fum 
"  therein ; and found that George Arnot was habili modo vefted 
u  in the right thereof, the faid decree of reduction bearing that 

fum to be only a real burden upon the fubjeCt, fo that as to 
€‘ the creditor it continued moveable: And found, that notwith- 
fc (landing the adjudication at George Arnot’s inftance in 1683 

was pofterior to the appellant’s appriftng, yet the fame mud be 
li drawn back adfuarn caufam, viz. the bond granted by Sir James 

Arnot to Bruce of Carnock for the behoof of Sir Robert 
** Arnot, his fon-in-law, of the 8000 merks advanced by Carnock 
“  to the faid Sir James as a part of the portion with his daughter, 
“  in the terms of the contract of marriage: Therefore and in
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cs regard the decreet of reduction of Sir Robert’s contra& of 
*( marriage, and infeftment bears to be with an exprefs burden 
iC and condition of paying the fum contained in the faid bond, 
u  which muft be underftood cum omm caufa, preferred the refpon- 
<c dent by virtue of the faid adjudication, for the faid principal 
<c fum of 8000 merks, and intereft thereof, fince leading of the 

faid adjudication and in time coming upon the lands therein 
contained, and price thereof in cafe of a fale, and that prior 
to the apprifing founded on by the appellant.3’ The appellant 

gave in a reprefentation, and after anfwers for the refpondent, the 
Lord Ordinary, on the 19th of February 1714, “  adhered to the 
“  faid former interlocutor.’3 The appellant afterwards re­
claimed, and the refpondent having anfwered the Court on the 
n th  of June 17x4, “  adhered to the Lord Ordinary’s interlocu- 
U tors as to the 8000 merks principal money, but remitted to the 
f( Lord Ordinary-to have parties procurators as to the intereft 
ic fince the decreet of adjudication led for the faid fum, and to 
te determine or report as he fhould fee juft.”  A  fecond reclaiming 
petition was given in for the appellant, and anfwers for the re- 
fpond?nt, the Court, on the 30th of June 1714, “  adhered to 
“  their former interlocutor and refufed the defire of the petition.”  

The appeal was brought from “  the interlocutory fentences, or 
"  decrees of the Lord Polwarth the Ordinary in the caafe of thq 
ce 5th and 19th days of February 1714, and fromfo much of the 
“  interlocutors of the Lords of Seffion of the 11 th and 30th 
“  days of June 1714, as affirms thefe interlocutors of the 5th 

• “  and 19th of- February.”

•Heads of the Appellant's Argument.
Though the bond founded on by the refpondent was prior in 

date to the heritable bonds on which the appellant claims; y$t 
the faid bond being only perfonal, it could not, unlefs apprifing 
ha<3 been obtained prior to the date of the faid heritable bonds, 
preclude the appellant from the enjoyment of the faid annual- 
rents, which, by the heritable bonds and infeftments thereon, 
tvere real rights immediately affe&ing the faid eftate. Even ii 
they had not been real rights, affecting the faid eftate, yet the 
refpondent’s adjudication in 1683, being more than ten years pof- 
terior to the decree of apprifings obtained by the appellant’s 
father in 1671, it could not bar the appellant’s right, for by the 
unqueftionable law of Scotland fuch apprifings after l o  years give 
an abfolute right to the eftate fo apprifed to the excluiion of all 
fubfequent rights.

T he bond granted by the faid Sir James Arnot for the 8000 
merks for the ufe of Sir Robert his fon, when his marriage hap­
pened to be diffolved, was but a perfonal obligation : It was granted 
at the defire of Bruce of Carnock to whom the money ought to 
have been repaid, but he being willing to give it to his fon-in-law 
took it for his ufe ; and this bond did not affedl the eftate till the 
adjudication was had thereon in 1683. Before this time the herit­
able bonds in the perfon of the appellant had Lecn granted, and
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infeftment taken thereon, and the appellant’s father had ufed his 
r.eal execution by apprifing againft the fame. That the bond for 
8000 merks was merely perfonal, appears further from the align­
ment thereof by George Amot the executor of Sir Robert, under 
v/hich the refpondent claims: For if it had been a real right to * 
affe£t the faid eftate, it would have belonged to Sir Robert’s heir 
and not to his executor, and of confequence the faid George 
Arnot could not have had a right thereto, nor made a good grant 
thereof.

t

W ith regard to the decree of the Court of Seffion in 1678, 
nothing therein could alter the nature of the thing fo as to make 
that bond a real> which was only a perfonal right: nor could this 
this decree affeft the appellant, fince neither his father nor he were 
parties called or appearing thereto. Nor ought this decree to be 
conftrued otherwifej than that the faid eftate would be fubjeft to 
this debt, after the appellant’s and other prior incumbrances were 
paid. But, however, nothing in the decree, which was pofterior 
both to the heritable bonds and to the decree of apprifing under 
which the appellant claims, and made between other parties, can 
prejudice the appellant’s right; and his father had great reafon to 
think himfelf fafe, when no real incumbrance appeared on the faid 
eftate from the public records, which are a great fecurity by the law 
of Scotland, and would be wholly fruftrated if in this point the 
refpondent fhould prevail.

Heads of the Refpondent's Argument.
T h e obligation for the payment of the 8000 merks granted by 

Sir James the grandfather, did never affedl or charge the fee in 
Sir Robert’s perfon ; but upon Sir Robert’s death it afFe£ted and 
charged the reverfion of the fee to the grandfather, and thofe 
claiming under him, fo that they could not enjoy the eftate, but 
charged with this fum.

Upon the diflolution of the marriage, all things behoved to 
remain as fecufities and pledges for one another, till there was 
3 full performance by both parties of the marriage-contraft; and 
if it was a real charge upon the eftate it muft be preferred to the 
appellant’s, and all other debts contracted afterwards.

Tfie rule is not univerfal, that all real rights are to be found 
upon record. For there are feveral real rights conftituted by in- 
feftments, where the conditions are not exprefsiy mentioned: 
For, a wife infeft for a jointure, if the marriage diffolve within 
year anckday, will retain her jointure till her portion be repaid, 
though there be no fuch quality in the infeftment: Excambion is 
likewife a real burden without infeftment, which indeed comes 
very near the prefent cafe. Nor can this be any uncertainty to 
creditors becaufe not recorded \ for the infefcment to Sir Robert 
was recorded, and no body would purchafe the eftate or lend 
money upon it, without knowing how Sir Robert was divefted of 
that eftate,' whereby they would know that this debt was a charge 
iipon the fame. ‘

Thet
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The appellant made obje&ion, that if this were a real burden 
upon the eftate, it could not go to the executor. But the intereft 
©f all real debts goes to executors, and fo do annuities, and yet 
they are real burdens and really fecured: And the Court of Sef- 
fion in 1680, after finding this debt of 8000 merks to be a real 

•burden, decreed the right thereof to the executor; and it is ju s  
tertii to the appellant to make this obje&ion, fince the heir does 
not queftion the conveyance.

This debt being by the Court of Seflion in 1678 found to be a 
real debt upon the eftate, preferable to all the debts of James the 
fon, Lord Burleigh, who was a confiderable creditor, was necef- 
farily obliged, in order to fecure himfelf, to purchafe this debt. 
It would be to render the decrees of the Court of Seftion very 

, precarious (which are at prefent looked upon to be the beft title 
for a purchafe) if they were to be overturned, after almoft forty 
years pofTefiion under them.

Joprnaf, After hearing counfel, It is ordered and adjudged that the /aid 
2 September interlocutors of the $th and i$th of February 1714, and fo much

of the faid interlocutors of the n th  and 3cth of June 1714, as 
affirms thofe interlocutors of the p h  and lqth of February be reverfed; 
and that the decree of apprifttig of the' 'l^th of April 167 f, obtained 
by the appellant's father, and the appellant's demand in refpecl of the 
annuities granted by the deeds of the 24tk of May 1666, ought to 
have preference of and be fatisfied cut of the eflate in quefiion before 
the 8000 merks claimed by the refpondent.

For Appellant, Spencer Cowper. Rob. Raymond.
For Refpondent, J . Jekyll. ' WilL Hamilton*
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Fountain*
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James Hamilton of Dalziel Efq. . - - Appellant;
The Principal, Matters, and Profeffors of

the Univerfity of Glafgow, - ? Refpondents.

9th May 1716.

Superior and VaJfal.— AEl o f Parliament 1469, c. 36.—»An univerfity having 
acquired righ to an adjudication of lands, held in waid, for a debt due to 
them, the Court found that the fuperior muft enter the univerfiry, or pay the 
debt to the extent of the value of the lands : but upon appeal the judgment 
is reverfed ; and it is ordered, that the fuperior fhoutd admit l'uch proper per* 
fon for vafia) as the univerfity fhould nominate.

Bona fide PcJJJJic».~Tbe fuperior, notwiihllanding the reverfal, is obliged to 
, account for the rents fince the charter was offered to him by the uuiverfity,

he having dcdu&ion of his cafualties as if  the old valVal then entered.
Ofis and Exper.cei.— Expences of the Couit below, and 30/. cofts o f appeal, given 

to the appellant.

^r\N the 9th of June 1687, Elizabeth Herbertfon, widow, ob- 
^  tained a decreet of adjudication of the lands of Shields and 

Burngrains, belonging to her creditor Mungo Nifbet, who held 
thefe lands of the appellant in Ward holding. Mrs. Herbertfon

after-
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