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€ASES ON APPEAL FROM SCOTLAND. -

Robert Middleton, Reftor of St. Mary’s in
Colchefter, - - - - - Appellant ;

Lieutenant-Colonel John Balfour, - - Kefpondent.
2d September 1715.

Heritable and M. veable,—'A father in 1641, upon his cldeft fon's marriage,"

fettled an eftare upon him and the heirs theveof, referving a pawer to bur-
den : the fon was infefc, and half the marriage portion paid to the father;
but the wife dying without iffue, within yesr and day, the father gran‘ed a
bond to the fon to employ fame fur his benefit, or ro reftti¢t his power of
burdening preo tanto; the eldeit fon aifo dying, the father fettled the eftate
upon the fecond fon, who, after <he father’s death, granted heritable fecuri-
ties with infefiment to creditors thereon in 1666, upon which apprifings
were led in 1670. His fon having taken up the fucceflion as heir to bis
uncle, infiead ot his farher (the fecond fon); at the initance of creditors, the
contract of marriage and infeftment were reduced by the Court of Seffion,
but with a claufe, that the half of the marriage.portion which hai beeo paid
fhould be a recal burden upon the cftate : this halt was afterwards confirmed
by the executor and zdjudication taken in 1680, In a competition between
the perfon having right to the heritable bonds and infeftments in 1666, with
apprifings thereon in 1670, and the perfou having right to the half of the
marriage-portion, the Court having prefersed the latter, the judgment is
reverfed, _—

BY contrat of marriage in April 1641, between Sir Robert
Arnot, fon of Sir James Arnot of Fairnie, and Elizabeth
Bruce, daughter to George Bruce of Carnock, Sir James Arnot,
in confideration of the faid marriage between his fon Sir Robert
and the faid Elizabeth Bruce, and of 16,0co merks to be paid.by
the faid Bruce of Carnock, conveyed all his eftate and lands of
Fairnie to his fon Sir Robert, and the children of the marriage
by way of entail, referving his own life-rent in part thereof, and
a power of burdening the faid eftate with 16,000/ Scots, and
upon this contract an infltrument of faline was taken. Mr, Bruce
of Carnock, foon after the marriage, took effe, paid the fum
pof 8ooo merks, half of the faid 16,000 merks, to dir James
Arnot, the father: But Elizabeth Bruce died within year and
day of her marriage without a living child, and the other half
was not paid. Upon an agreement in January 1641-2, relative
to this matter, between Sir James Arnot and Mr. Bruce, Sir
James granted bond to Mr. Bruce of Carnock, that he would
vither employ the f{aid 8ocoo merks, for his, Sir Robert’s be-
nefit, or diminifh the power he had of burdening the eftate
pro tanto.

Sir Robert Arnot died faon after, and his father re-entered to.
the enjoyment of the eftate ; and afterwards executed a fettlement
thereof to himfelf in life-rent, and after his deceale to. James
Arnot, his eldeft fon then living in fee.

- Sir James Arnot and James his fon having afterwards borrowed

-fram Henry Wemyfs, the appellant’s grandfather, the {fum of

4000 merk , did, by their bond dated 8th Fcbruary 1650, bind
themfelves, their heirs, &c, to pay the fame with 4ntereft at Can-
M 4 . dlemas

’
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dlemas 1651 to the {faid Henry Wemyfs, and in cafe of his death,
to Ifabel Wemyfs and Margaret Wemyf{s, his daughters, equally
between them. Sir James Arnot having died betore the faid
debt, or any part thereof, was paid, and the faid Henry Wemyfs
being alfo dead, James Arnot the fon, on the 24th of May 1666,
granted two heritable bonds for fecuring payment thercof, one of
them to John Middleton (the appellant’s father, who had married
one of Henry Wemy{s’s daughters), and Margaret his wife, and
the other to the faid Ifabef Wemy(s. Thefe bonds feverally bore,
that the parties, at the earneft requeflt of the faid James Arnot,
were willing to fuperfede payment of their refpective halfs of the
{aid debt and intereft, each half then amounting to 2108 merks,
and therefore the {aid James Arnot granted to each of the parties
an annual-rent of 130 merks 1o fhillings and 84. Scots to be iffuing
and payable out of all his faid eftate at Lammas and Candlemas
by equal portions, with a pendlty in cafe of non-payment. Upon
thefe two bonds the parties were {everally infeft.  On the 13th of
September 1650, l{abel Wemyfs afligned to the appellant’s father
the {aid heritable bond in her favour: And no part of the faid
annual-rent being paid, the appcllant s father and mother in their
own right, and the appellant’s father as aflignee of the faid Ifabel
Wemyfs, on the 25th of April 1671, obtained a decree of ap-
prifing againft the faid eftate for the arrears of .both the faid an-
nual rents then amounting to 1508 merks.

The faid James Arnot died, leaving the eftate much incumbered
with debts, and was fucceeded by hxs fon James. This James, for
the purpofe of gerting the eftate free of thefc debts, ferved himfelf
heir in {pecial to Sir Robert, his uncle, who had been infeft in the
eftate in virtue of the marnage-contra¢t. And therenpon the
Lord Burlaigh, and other creditors of James the fon, brought an
aétion before the Court of Seflion, to have the faid fettlement of
the eftate upon Sir Robert by the marriage-contralt reduced and
voided upon this reafon, that the eftate being conveyed to Sir Ro-
bert by Sir James his father intuitu matrimoniz, and that marriage
being diffolved within year and diy without a living child thereof,
the right fell, and the eftate returned to the grantor. James the
grandfon oppofed this action; and 1t was contendcd, that if the
¢ltate retumcd to Sir James the grandfather, it ought to be with

the burden of Sooo ‘'merks, part of Sir Robert’'s Lady’s marriage
portion, and which Sir Janies had obliged bim{z1f to employ for
Sir Robert.  The Court, in 1678, reduced the marnage-contrat
and conveyance of the eftate to Sir Robert, with the burden of
the fum of 8c00 merks to be paid to them who fhould be found
to have the belt right thercto; declaring the forefaid fum of 8oco
merks to be a real burden af"eé?tmg the lands, and preferable to
any debt or burden pofterior to Sir James’s bond; and that- the
reprefentatives of the faid Sir Robert Arnot might adjudge the

.lands, and were preferable to all other creditors of the faid Sir

James Arnot the father, or James the.fon pofterior to the bond.
George Arnot, third fon of the faid Sir James, afterwards
confirmed himfelf exccutor to his eldelt brother dir Robert; and
\n
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in a competition between him and James Arnot the grandfon and
heir at law, (Sir Robert’s nephew), the Court of Seflion, in
1680, decreed the faid fum of 8ooo merks to belong to the exe-
cutor; And on the 11th of January 1683, George Arnot obtained
decree of adjudication of the {aid lands as a fecurity for the faid
fum of 8oco merks.

This debt of 8000 merks, and fecurities of the fame, were
afterwards acquired by the Lord Burleigh (who before had feveral
apprifings and claims upon the eftate) ; and he accordingly entered
to the poflcflion of the eftate. On the 1oth of Dtcember 1684,
Lord Burleigh conveyed all the apprifings, heritable fecurities,
adjudications and other fecurities he had upon the eltate to the re-
fpondent who entered to and poficfled the eftate by virtue thereof.

‘The father of the appellant having dicd, he became entitled to
the faid two annual rents which had been granted to his father
and mother, and to Ifubel Wemyfs his aunt, which, with the
arrears thereof, amounted to a great fum of money: And in
1712, near 35 years fince the Lord Burleigh and the refpondent
had entered to the poficflion of the faid eftate, he brouqht his
ation againft the refpondent before the Court of Seflion, in order
to have the pofieflion of the eftate granted to him for fatisfattion
of his faid debts, contending that the claims of the refpondent
were fully {atisfied by receipt of the rents. And the refpondent
brought an action of ranking and {ale againft the appellant and
the other creditors upon the eftate, that their refpeétive claims
might be examined, the eftate brought to a fale, and the price
applied towards difcharging the prior incumbrances.

Thefe ations caine to be heard topether, and it came to be a
queftion (which is the fubje&t of the prefent appeal), whether the
{aid debt cf 8ooo merks, to which the refpondent had acquired
right, and which by decree of the Court of Seflion in 1678 was
found to be a real burden upon the faid eftate, and preferable to
all debts contralted by James the fon, and for which an adjudi-
cation was obtained in 1683 ; or the debt claimed by the appellant,
was preferable upon the eftate.  The appellant made an objetion,
that though the refpondent contended that this debt of 8ooco
merks was a real one, yet his only title to it was through an exe-
. cutor. Parties were heard before the Lord Ordinary, and his

lordfhip, on the gth of February 1914, ¢ Repelled the appellant’s
¢ objection againft the refpondent’s title to the bond and fum
¢ therein ; and found that George Arnot was habili modo vefted
¢¢ in the right thereof, the faid decrce of reduction bearing that
¢“ fum to be only a real burden upon the fubjelt, {fo that as to
¢ the creditor it continued moveable : And found, that notwith-
¢¢ {tanding the adjudication at George Arnot’s inftance in 1683
¢ was pofterior tothe appellant’s apprifing, yet the fame muft be
¢ drawn back ad fuam caufam, viz. the bond granted by Sir James
““ Arnot to Lruce of Carnock for the behoof of Sir Robert
¢ Arnot, his fon-in-law, of the 8ooo merks advanced by Carnock
¢ to the faid Sir James as a part of the portion with his daughter,
¢ in the terms of the contralt of marriage : Therefore and in
¢ regard
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¢ regard the decreet of redultion of Sir Robert’s contra& of
¢ marriage, and infeftment bears to be with an exprefs burden
¢¢ and condition of paying the fum contained in the faid bond,
¢ which muft be underftood cum omni caufa, preferred the refpon-
¢ dent by virtue of the {aid adjudication, for the faid principal
¢ {um of 8ooo merks, and intereft thereof, fince leading of the
¢¢ {aid adjudication and in time coming upon the lands therein
¢¢ contained, and price thereof in cafe of a fale, and that prioy
¢¢ to the appnfng founded on by the appellant.> 'The appellant
gave in a reprefentation, and after an{wers for the refpondent, the
Lord Ordmary, on the 19th of February 1714, ¢¢ adhered to the
« faid former interlocutor.”® The appellant afterwards re-
claimed, and the refpondent having anfwered the Court on the
11th of June 1714, ¢ adhered to the Lord Ordinary’s interlocu-
“ tors as to the 8cco merks principal money, but remitted to the
¢ Lord Ordinary -to have parties procurators as to the intereft
¢¢ fince the decreet of adjudication led for the faid fum, and ta
‘¢ determine or report as he thould fee juft.” A fecond rechiiming
petition was given in for the appellant, and an{wers for the re-
fpondent, the Court, on the 3oth of June 1714, ¢ adhered ta
¢ their former interlocutor and refufed the defis re of the petition.”

The appeal was brought from ¢ the mter]ocutory {entences, or
decrees of the Lord Polwarth the Ordinary in the caafe of the
sth and 1gth days of February 1714, and from fo much of the
¢ interlocutors of the Lords of Seffion of the 11th and 3oth
¢ days of June 1714, as aﬂirms thefe interlocutors of the 5th

4
¢

N

- ¢ and Igth of. I‘cbruary

Heads of the Appellant’s Argument.

Though the bond founded on by the refpondent was prior in
date to the heritable bonds on which the appellant claims; yet
the faid bond being only perfonal, it could not, unlefs apprifing
had been obtained prior to the date of the faid beritable bonds,
preclude the appellant from the enjoyment of the faid annual-
vents, which, by the heritable bonds and infeftments thereon,
were real rnghts immediately affe&ing the faid eftate. Even if
they had rot been real rights, affecting the faid eftate, yet the
refpondent’s  adjudication in 1683, being more than ten years pof-
terior to the decree of apprifings obtained by the appellant’s
fatherin 1671, it could not bar the appellant’s right, for by the
unqueftionable law of Scotland fuch appriflings after 1o years give
an abfolute right to the eftate fo apprifed to the exclution of all
fubfequent rights. '

The bond granted by the faid Sir James Arnot for the 8oce
merks for the ufe of bir Robert his fon, when his marriage hap-
pened to be diffolved, was but a perfonal obligation : It was granted

at the defire of Bruce of Carnock to whom the money ought to
have been repaid, but he being willing to give it to his fon-in-law
took it for his ufe ; and this bond did not affet the eftate tiil the
adjudication was bad thereon in 1683. Betore this time the herit-
able bonds in the per{fon of the appellant had Lecn granted, rand
, infeft«



CASES ON APPEAL FROM SCOTLAND.

infeftment taken thereon, and the appellant’s father had ufed hig
real execution by apprifing againft the fame. ‘[hat the bond for
8000 merks was merely perfonal, appears further from the afhign-
ment thereof by George Arnot the executor of Sir Rabert, under
which the refpondent claims : For if it had been a real right to
affet the faid eftate, it would have belonged to Sir Robert’s heir
and not to his executor, and of confequence the faid George
Arnot could not have had a right thereto, nor made a good grant
thereof.

With regard to the decree of the Court of Seffior in 1678,
nothing therein could alter the nature of the thing fo as to make
that bond a rea/, which was only a perfonal right ; nor could this
this decree affet the appellant, fince neither his father nor he were
parties called or appearing thereto. Nor ought this decree to be
conftrued otherwifey than that the faid eftate would be fubjett to
this debt, after the appellant’s and other prior incumbrances were
paid. But, however, nothing in the decree, which was pofterior
both to the heritable bonds and to the decree of apprifing under
which the appellant claims, and made between other parties, can
prejudice the appellant’s right 3 and his father had great reafon to
think him[elf fafe, when no real incumbrance appeared on the faid
C[’r.ate from the public records, which are a great fecurity by the law

of Scotland, and would be wholly fruftrated if in this point the
refpondent thould prevail.

Heads of the Refpondent’s Argument.

” The obligation for the payment of the 8ooo merks granted by
oir James the grandfather, did never affe&t or charge the fee in
Sir Robert’s perfon ; but upon Sir Robert’s death it affelted and

charged the reverfion of the fee to the grandfather, and thofe

claiming under him, f{o that they could not enjoy the eftate, but
charged with this fum.

Upon the diffolution of the marriage, all things behoved to
remain as fccurities and pledges for one another, till there was
3 full performance by both parties of the marriage-contralt; and
if it was a real charge upon the eftate it muft be preferred to the
appellant’s, and all other debts contracted afterwards. .

The tule is not univerfal, that all real rights are to be found
upon record. For there are feveral real rights conftituted by in-
feftments, where the conditions are not exprefsly mentioned:
For, a wife infeft for a jointure, if the marriage diffolve within
year and,day, will retain her jomnture till her portion be repaid,
though there be no fuch quality in the infeftment: Excambion is
likewife a real burden without infeftment, which indced comes
very near the prefent cafe. Nor can this be any uncertainty to
creditors becaufe not recorded 5 for the infefcment to Sir Robert
was recorded, and no body would purchafe the eftate or lend
money upon it, without knowing how' Sir Robert was divefted of

that eftate,’ whereby they would know that this debt was a charge
bpon the fame.

' . The
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The appellant made objetion, that if this were a real burden
upon the eftate, it could not go to the executor. DBut the intereft
of all real debts goes to executors, and fo do annuicdes, and yet
they are real burdens and really fecured: And the Court of Sef-
fion in 1680, after ﬁndmg this debt of 8000 merks to be a real
-burden, decreed the right thereof to the executor; and it is jus
Zertii to the appellant to make this objeticn, fince the heir does
not queftion the conveyance,

‘This debt being by the Court of Seflion in 16%8 found to be a
real debt upon the eftate, preferable to all the dc:bts of James the
fon, Lord Bur]exgh who was a confiderable creditor, was necef-
farily obliged, in order to fecure himfelf, to purchafe this debt.
It would be to render the decrees of the Court of Seflion very

. precarious (which are at prefent looked upon to be the beft title
for a purchafe) if they were to be overturned, after almoft forty
years pofleflion under them.

Jozrnal, " After hearing counfel, Iz .zs ordered and adjudged that the faid

2 Septewber inferlocutors of the sth and 19th of February 1714, and fo much

2785 of the faid interlocutors of the 11¢h and 3cth of Fune 1714, as
affirms thofe interlocutors of the §th and 1qth of February be reverfed ;
end that the decree of apprifing of the'25th of April 1671, obtained
by the nppellann father, and the appellant’s demand in refpei? of the
annuities granted by the deeds of the 24th of May 1666, ought to
bave preference of and be [atisfied out of the eflate in gug/?zon bgfore
the 8000 merks claimed by the refpondent.

For Appellant,  Spencer Cowper. Rob. Raymend.
¥or Refpondent, 7. Fekyll. v Will, Hamilton,

Cafe 40. James Hamilton of Dalziel Efg. . - - Appellant ;

Fountaine

hall, The Principal, Mafters, and Profeffors of
27 March the Umverﬁty of Glafgow, - - Refpondents.

1707.

Forbes,

24 July oth May 1716.
37113,

73 Superior and Vaffal.— A of Porliament 1469, c. 36.—An univerfity having
acquired righ to an adjudication of lands, beld in waid, for a debt due to
them, the Cour: found that the fuperior inuft enter the univerfity, or pay the
debt to the extent of the value of the lands ¢ but upon appeal the judgment
Is reverfed ; and it is ofdered, that the fugerior fhould admit {uch proper per-
fon for vaﬂal as the univerfity thould nominate.

Bowa fide Peff. fficn.~The fuperior, notwithfianding the revc:ifal, is obliged to
account for the rents fince the charter was offered to him by (he uviverfity,
he having dedution of his cafualties as if the old vafial then entered.

Cofls and Experces.—Expences of the Court below, and 30/, cofts of appeal, given
to the apgellant.

ON the gth of June 1687, Elizabeth Herbertfon, widow, ob-
tained a decreet of adjudication of the lands of Shields and
Burngrains, belonging to her creditor Mungo Nifbet, who held
thefe lands of the appellant in Ward holding. Mrs. Herberf;fon
afecr-





