CASES ON APPEAL FROM SCOTLAND,

William Ayton Efg; - - - Appellant ;

Dame Margaret Colvill, Widow of Sir John
Ayton of Ayton, and Robert and Andrew

Ayton their Sons, - - - - Refpondents.
23d Feb. 1718-1q.

Reprefentation.—An eldeft fon of a marriage is retoured legitimus et propinguior
barres to his father cum beneficio inventarii.  In the inventory he gives up not

only the lands fettled upon him in his mother’s contra€ of marriage, but
alfo certain other lands ; and afterwards brings a redu@ion of the pravifions

in a (econd contralt of marriage, alleging, that he was only heir of provifion
in virtue of his mother’s contraét of marriage, and as fuch might ftill quar=-
rel his father's deeds, the narrative of the retour defigning bim heir pro-
created between a certain man and woman ; it is found, that he was ferved

heir of line to his father, and as fuch could not quarrel any of his father’s
deeds.

BY contratt of marriage in 1670, between Sir John Ayton,

the appellant’s father, and Mrs, Magdalen Stewart, daughter
of Sir William Stewart of Invernity, the appellant’s mother,
Sir John Ayton the grandfather, obliged himiclf to refign and
furrender his eltate of Ayton, and certain other lands, in favour
of Sir John his fon, and the heirs male to be procreated betwixt
him and the faid Mrs. Magdalen Stewart, whom failing to his
heirs male of any other marriage, whom failing to his heirs,
and affignees whatfoever, referving a life-rent of part of the
eftate to the grandfather and his lady. In terms of this contract
a crown charter was obtained, and infetftment taken by the ap-
pellant’s father in 1671 : and in 1672 that charter and inftrument
of fafine were ratified and confirmed in Parliament. In 1684,
the appellant’s mother died, leaving him the only child of that
marriage.

In 1701, Sir John the appellant’s father, married the refpon-
dent Dame Margaret fifter of the Lord Colville his fecond wife.
By thecontra&t uponthatmarriage, Sir John provided the faid Dame
Margaret in the life-rent of one half of the eftate fettled upon the
heirs of the firft marriage, and alfo in the life-rent of one half of
the eftate of Kincraigie, (not contained in his firft contrat of
marriage); and he fettled the fee of that eftate of Kincraigie, to
the children to be begotten of the fecond marriage ; and further
bound himfelf and his heirs to pay to the faid children the fum of

2222/. 4s. §d. fterling, with intereft after they arrived at the age "

of feven years. Thereafter Sir John conveyed to his children,
the refpondents Robert and Andrew Ayton, the fum of 1333/
6s. 8d. fterling, of perfonal eftate ; and left his debts to be paid
by the appeliant.  The appellant ftates, that thefe debts
amounted to 4000/ fterling 5 and that the yearly income of the
eltate defcending to him did not exceed 30¢/., of one half whereof
the refpondent Dame Margaret was to enjoy the life-rent.
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Sir John the father died in 17033 and after his death the aps
pellant was ferved heir in fpecial to him cum beneficio inventarii, in
the lands and barony of Ayton. The words of the fervice were
¢ Qui jurati dicunt, quod quondam Dominus Joannes Ayton deé
¢ eodem, pater Magiftri Gulielmi Ayton nunc de eodem pro-
¢ creat inter 1illum et Magdalenam Stewart, ejus primam
¢¢ Sponfam, latoris prefentium obijt ultimo veftit. et {fafit.
“ &c. et quod di&t. Magifter Gulielmus Ayton eft legitimus et
¢¢ propinquior hzres dit. demortui Joannis Ayton fui patris de
¢ omnibus et fingulis predit. terris, &c. cum beneficio I[n-
¢ ventarij fccundum a¢tum Parliamenti, &c.” In the inventory
given up by the appellant, after the fervice, he not only {pecified
the lands contained in the firt contraét of marriage, but alfo the
eftate of Kincraigic and lands only mentioned in the 2d marriage
contralt. In 17035, the appellant brought his altion of reduction,
improbation and declarator before the Court of Seffion againft
the refpondents, for fetting afide the grants and provifions made
by his father in favour of the lady and children of the fecond
marriage, as exorbitant, and as being done, to the prejudice of
the firft marriage fettlement, and of the appellant as heir of the
firft marriage.

The refpondents made defences, that whatever the provifions
in their favour were the appellant could not queftion them, becaufe
he was ferved heir general to his father, and thereby fo repre-
{ented him that he could not call in queftion any deceds done by
him.

The Court on the 18th of July, 1710, ¢ Found that the ap-
¢ pellant was ferved heir of line to his father, and remitted to
¢¢ the Lord Ordinary to proceed accordingly.” The appellant re-
claimed againft this interlocutor, and after {fundry proceedings, the
Court on the 11th of July 1716, ¢ Found that the appellant was
‘¢ ferved heir of line to his father, and that as fuch he could not
¢ quarrelany of his father’s deeds and afloilzied the refpondents.”

‘T'he appeal was brought from ¢¢ two interlocutory fentences and
¢¢ decrees of the Lords of Seflion of the 18th of July 1710, and
¢ 11thof July 1716.”

Heads of the Appellant’s Argument.

The eftate the appellant claims was fettled upon him both by
his father and grandfather in his mother’s marriage fettlement,
which was completed by charter and fafine, and could not be

" voided by any gratuitous deed of his father.

. _The provifions given by the appellant’s father to s fecond
wife and her children were very exorbitant, being far beyond
what his circumftances could bear; and the refpondents enjoy an
opulent fortune, whereas the- appellant has not bread, but by the
favour of his father’s and grandfather’s creditors, from whom
{:e has a {mall allowance yearly, until the event of this appeal be
nown.

An heir ferved in fpecial to a certain eftate whereof his prede-
ceflor died poficfled, and whereof the. {ucceflion was provided to
him
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him by a marriage fettlement or other deed, isto be underftood
heir of provifion and not heir general ; and therefore not liable for
deeds done to the prejudice of the heir of provifion ; and the appel-
lant’s fervice pointed him out heir of provifion upon his mother’s
marriage (ettlement as being William Ayton, now of Ayton, and
the fon of Sir John Ayton by Magdalen Stewart his firft wife.

The refpondents contended, that by the words legitimus et
propinguior heres the appellant was ferved heir general, and fo
liable univerfally to all his father’s debts and deeds. But all
briefs direted fosth of the Chancery in Scotland, to warrant the
inqueft to ferve heirs, are formed in general and uniform terms
without making any diftin€tion what fort of heiris to be ferved,
or upon what title the fervice is to proceed, and the return of the
inqueft anfwers the propofitions of the brief regularly, and in
like general terms. The additions of the return of the inqueft, viz.
Heres provifionis vel Tallie, ave only of late ufed though required by
no law, it does not follow therefore that every heir ferving as
legitimus et propinquior heres is heir general, becaufe that diftinc-
tion muft appear from the heir’s claim, or from the title of his
predeceflor, and not from the modern additions in the retour of
the inqueft. The words legitimus et propinquior heres mult be
underftood fecundum fubjeam materiam, viz. If of an heir of
entail it is underftood heres fecundxm talliam ; if of an heir of pro-
vifion, by a contiall or marriage-fettlement, it is underftood Aeres
provifonis virtute contraltus matrimonialis. And although the words
beres provifionis be not added to the retour of the appellant’s fer-
vice, yet the refpondents cannot thence conclude, that he is not
heir of provifion, or that he is liable to all his father’s deeds as
heir general; for it is certain that th: only title Sir John, his {a-
ther, had to his eftate, was the furrender thereof made to him by
Sir John the grandfather in his marriage-fettlement, whereby the
fee is provided to the appellant, and therefore his fervice as heir
to his father muft be as heir of provifion in right of that marriage-
fettlement. Befides, the appellant knew that he had conveyed
hic other real and perfonal efltate to the refpondents, the children
of the fecond marriage, and that they were poffefled of the {ame,
and confequently nothing remained for him to be ferved heir to,
but what was provided to him by the marriage-fettlement ; fo that
his fervice muft be circumfcribed by the nature of the inveftiture
upon which the inqueft made their retour.

If the appellant had been ferved legitimus et propinquior Feres
mafculus wvirtute contraélus matrimonialis, then the Court would
have retrenched the exorbitant provifions made to the children of
the fecond marriage; and notwithftanding his fervice was general,
wanting the words wvirtute provifionis, &c. that did not alter-the
cafe, fince where there is a fpecial provifion by marriage-fettle-
ment, the law is anxious to preferve the firlt fettlement from
being voided by any pofterior deed, efpecially a fecond marriage-
fettlement, So that it is not fo much the perfon that the law
takes notice of, whether he be heir general or not, but the deed

that is done in fraud of the firlt marriage-fettlement, and whether
the
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the party ferved heir be entitled to the provifions of that fettle-
ment. For, here the fubtlety of law, that beres eff eademn perfona
cum defunéls muft yield to this undoubted principle both of law
and equity, that he who has bound himfelf by a marriage -fettle-
ment, which is always onerous as to the heir of the marriage,
cannot voluntarily and gratuitoufly evacuate that firft fettlement
and it 1s certain, that fo far as provifions in a fecond marriage-
fettlement are exorbitant they are gratuitous; and there were
feveral precedents of the Lords of Seflion in the like cafe. It is
not to be imagined that the appellant would make up a title, in
order to give up to the children of the fecond marriage the provi-
fions made by his grandfather in his favours, by his mother’s
mariage-fettlement ; and though by that fettlement he was en-
titled to the cftate, yet it was neceffary for him to be ferved heir
before he could call in queftion {uch deeds as were done by his
father, tending to difappoint his {ucceflion, but that fervice gave
him no further title to the eftate than he had formerly.

The refpondents contended, that it further appeared that he
was ferved heir general, becaufe in the inventory given up by
him he had included the lands of Kincraigie, which were not
fettled upon him by his mother’s marriage-contrall, as well as the
eftate to which he was entitled by that contraét. But the giving
up inventory to the fheriff of the thire did not alter the nature of
the fervice: the claim for the fervice recited that the appellant
was to be ferved heir cum beneficio inventarii conform to a&t of
parliament 1695, and that alt requires no inventory to be made
up at the time of the {ervice; but cnly requirés that {fuch inven-
tories, when made up, containing the whole eftate of the deceafed,
fhould be recorded before the fheriff in the fhire where the eftate
lies; and that they be again recorded in books, appointed by the
Court of Seflion, that creditors may know what eftate belonged
to their debtor at the time of his death, and that his heir ferving
cum beneficio inventari: might be no further liable to his debts than
the value of the eftate in that inventory. ‘The making of fuch
inventory, therefore, could never fubje&t the appellant to the
grataitous debts and deeds of his father; and more efpecially in
the prefent cafe, for this reafon, that Mr. Colvill, who formed the
appellant’s claim, and the retour of his fervice as the fheriff’s
clerk, and made up the inventory, neglefled to order the fame
to be recorded in the books of Seflion, whereby the appellant loft
the benefit of that law, and made no ufe of the inventory. And
as the appellant had no benefit by giving up inventory of the lands

of Kincraigie, it cannot fubjeCt him to the gratuitous debts and
deeds of his father.

Heads of the Refpondents’ Argument.

The defcription of the appellant by his father and mother could
not be any evidence that he was only to be ferved heir, as claim-
ing a particular provifion by the marriage-articles for that defcrip-
tion was equally proper to a general fervice as heir of line, and 13
proper, if not neceflary, in all fervices. Iad the intention be'cin

only
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only to ferve the appellant heir of provifion by virtue of his mo-
ther’s marriage-contraét, there had been no occafion for mentione
ing her to be the fir/! wife, becaufe an heir of provifion hasright to
that provifion, whether his mother be firft or fecond wife : but fince
he was to be ferved heir of line, it was neceflary to find,
that his mother was the firft wife, becaufz ctherwife he could not
have been ferved heir of line. Though in the recital of the fer-
vice he is defcribed as fon of his father by Magdalen Stewart, his
firlt wife, yet in the fervice itfelf and retour of the jury, he is
only found legitimus et propinquior heres, without referring to the
marriage-articles or any other provifion whatfoever, which could
never have been done had the fervice been as heir of provifion as
the appellant contends.

Nor does it alter the cafe, that the infeftment upon the con-
trat of marriage, whereby it appeared that the lands were fet-
tled upon the appellant as heir male of the marriage, was pro-
duced; for the appellant being both heir of line and heir of the
marriage, he might very well be ferved heir of line, as he was,
whereby, befides his right to the lands provided to him by his
mother’s marriage-contralt, he made a title to all other lands his
father died {cifed of.

It was likewife the appellant’s intention to ferve himfelf heirof
line; for otherwife he mult have confined himfelf to the lands
{ettled by his mother’s marriage contrat ; but this he did not, for
among(t the lands given up in the inventory, and to which he
claimed right to fucceed by virtue of this fervice, are contained
the lands of Kincraigie. /Thele were no part of the fettled eftate;
and yet the appellant would now pretend, that he was only ferved
heir of provifion, which could neverentitle him to thofe lands of
Kincraigie, which were not fettled upon him. This is likewife
confirmed from this, that the appellant brought an ation, as heir
to his father to avoid and f{ct afide a conveyance made of thefe
lands to ihe refpondents, the minors, by their father ; but this
could not be as heir of provifion, for thefe lands are not contained
in the fettlement, and confequently he muft have confidered him-
felf as heir general or heir of line. ,

When an heir has made up his right or title as heir of line, he
thereby becomes by law univerfally liable to the payment of all
the debts, and performance of all the deeds of the perfon to whom
he is heir. 'The law never will allow him, after fubjeQing him-
{elf to that univerfal reprefentation, to avoid any of his prede-
ceflor’s deeds, efpecially where they are for valuable confidera-
tions, as the demands of the refpondents are; being fecured by
articles before marriage, in confideration thereof and of a mar-
riage-portion paid. And therefore fince the appellant’s fervice
does give him a right to all his father’s real eftate, as well as that
provided to him by his mother’s marriage-contra&, the confe-
quence muft be, that he muft be as univerfally liable, as his title
gives him an univerfal right; and therefore he is tied vp from
queftioning the deeds in favour of the refpondents made by his
father, whom he thus claims under. This has always been the
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uninterrupted opinion of all lawyers, and thus the judges have

determined. .
After hearing counfel, 1t is ordered and adjudged, that the peti-
tion and appeal be difmiffed, and that the two interlocutors therein

complained of be affirmed.

For Appellanty,  Fa. Stuart, Tho. Lutwyche, Hum. Henchman.
For Refpondents, Rob. Raymond, Will. Hamilton.

Vide the cafe Home v. Home, No. 15. of this Colletion. One
remarkable difference between that cafe and the prefent is, that
here the fon in the inventory, (which neverthelefs is faid to have
had no effet for his benefit) gave up lands which were not fettled
upon him by his father’s contra&t of marriage. In the caic of
Home v. Home, there were no lands to fucceed to but thofe con-
tained in the contrat of marriage, and f(ettled upon the heir.

William Scott of Raeburn, an Infant, by his
Guardians, - - - - Appellant

Walter Scott of Harden, alias Highchefter,
an Infant by his Guardians, - - Refpondent.

oth March 1718-19.

Tailzic = A perfon receives right to an eftate from his father, snd the fon after-
wards executes a procuratory of refignation for an entail of the eftate, with
prohibitory and irritant claufes, to himfelr in life-rent and to his father ia
fee, and failing of him to the heirs male to be procreated of his own body,
and tailing them to other heirs of entail : This procuratory was rezittered in
the 1egifler of Tailzies, and inhibition ufed againft the grantor, but no char-
ter or fafine taken thereon: It is found, that there being no antecedent
onerous caufe for making this entail, efpecially in favour of heirs to be be-
gotten anc born, and feeing it remained in the terms of a perfonal right,
without being perfe&ed by charter or fafine, it was revocable by the maker
thereof, with confent of his father the firft infticute.

SIR William Scott, the elder, of Harden, in the county of Ber-

wick, had two fons, William and Robert, and two brothers,
Gideon Scott of Highchelter, (the refpondent’s great grandfather,)
and Walter Scott of Racburn, his youngeft brother, (the appel-
lant’s great grandfather).

In March 1673, upon the marriage of William the fon (who
was then alfo Sir William) with Jane Nifbet, daughter ot Sir
John Nifbet of Dirleton, Sir William the elder bound himfelf to
{ettle the lands of Harden and others on Sir William the {on, and
the heirs male of his body of that marriage, whom failing to thea
heirs male of his body of any other marriage, whom failing to
his heirs and aflignees whatfoever. In 1674, a deed was exe-
cuted by Sir William the father in terms of the faid obligation,
upon which infeftment was taken by Sir William the fon.

In





