CASES ON APPEAL FROM SCOTLAND.

John Robertfon of Goodlyburn, - - Appellant ;
George Earl of Kinnoul, . - - Refpondent.

16th March 1719-20.

Traf,—0ath of Party —A perfon who had conveyed his feu to his fuperior’s
fon, having contended that the conveyancs was depofited with a trufiee, till
certain conditions were fulfilled: after obtaining the oath of the fuperior, is
alfo allowed the oath of the fon, the'difpenee.

Peer.— A matter referred to a peer’s oath.

* W

IN 1695, the appellant purchafed a feu of the lands of Goodly-

burn, and the Hole of Huntingtour, from Thomas Hay of
Balhoufie, afterwards Earl of Kinnoul, the refpondent’s father,
for the fum of 3000 merks, to be holden of the faid Thomas Hay
and his heirs as {uperiors: and the appellant was to pay a feu
duty for the {fame, amounting to about 20/. fterling annually.
Upon his feu-contradt he was duly infeft upon the 26th of April
1695, and his inftrument of {afine recorded.

'U'he appellant having allowed his feu-duty to run in arrear, the
refpondent’s father brought an action of reduétion, improbation,
and declarator againft him before the Court of Seflion, for redu-
cing his faid feu-right; and decree in abfence was pronounced
againft him on the 16th of December 1707%. (a)

‘The appellant {till continued to poflefs the lands.” And upon
the 31{t of December 17132, he executed a deed renouncing, in
favour of the refpondent, all right, title, intereft, claim of right,
property, and poffeflion, which he had or could pretend to the
. faid lands with the pertinents ; and he obliged himfelf voluntarily
to remove from the fame, and confented that the refpondent
fhould be at liberty to let the fame. In April 1717 the refpon-
dent gave a notice to the appellant to quit the pofleflion of the
premifes at Whitfunday then next: and thereupon alfo he brought
an action of removing againft him in his own baron court. This
action the appellant advocated to the Court of Seflion, and he
there ftated, that the faid renunciation had been made upon
"terms, viz. that the fuperior fhould pay back to the appellant the
forefsid 3000 merks, which the appellant had paid for the faid

eftate ; and fo much for the improvements which the appellant

had miade, as fhould be found to be juft by two honeft men, to
be mutually chofen by the fuperior and vaflal ; and, laftly, that
the fuperior thould procure from his fon the refpondent, in whofe
favour the furrender was made, a leafe of the premifes to the ap-
pellant and his heirs for 19 years, upon the yearly payment of the
forefaid feu-duty as a referved rent:

‘That it was alfo agreed upon betwixt all the parties, when the
furrender was executed, that the fame fhould not be delivered, but

(2) In the Journals this interlocutor is (tated to be of the 16th of Fcbruary 1707 ;5 but
both the appeal cafes agree in giving the date o December,
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only lodged in the hands of Sir Patrick Murray of Auchtertyre, 2
neighbouring gentleman, till the abovementioned terms {hould be
fulfilled to the appellant; but that the refpondent prevailed upon
the truftee to deliver up the deed to him.

The Court of Seflion on the 1oth of December 1714 ¢ de-
¢ cerned againft the appellant in the removing.” ‘The appellant
prefented feveral bills of fufpenfion, offering to refer the depofi-
tation to the oaths of the late Earl of Kinnoul, of Sir Patrick
Murray the alleged truftee, and of the refpondent himfelf, n
whofe favour the deed was made. The Court direCted, that the
late Earl of Kinnoul {hould be examined upon oath, and he ac-
cordingly depouned that he remembered nothing of any terms of
depofitation. The Court by feveral interlocutors on the sth of
March, the 3d of April, the 22d of May, and ~th of July 1718,
refufed the bills of fufpenfion, as to the examination of the re-
{pondent, and Sir Patrick Murray.

‘The appeal was brought from ¢¢ feveral interlocutory {entences
¢ or decrees of the Lords of Seflion of the 16th of December
¢ 1707, toth of December 1717, 5th March, 3d Apnl, 22d
¢ May, and 7th July 1718.”

Heads of the Appellunt’s Argument.

The aforefaid decree of the t6th of December 1707, reducing
the appellant’s title to his eftate, being in abfence, when the ap-
pellant knew nothing of it; and when ke thought he had nothing
to fear from his fuperior, from whom he had fo lately purchafed
the eftate, and to whom a very {mall arrear was due, the appellant
conceives can never be fultained, either to carry off his eftate, of
itfelf, or be a valid ground of the aforefaid renunciation.

The renunciation never having been a delivered deed by the
appellant to the refpondent, it can never diveft the appellant of
his right in the eftate, and no proof was ever offered to be made
by the refpondent of the delivery thereof ; he would only prefume
it to have been delivered becaufe 1t appeared in his hands. But
the appellant offered to take off this, and all other prefumptions
what{oever, by referring the whole falls to the oaths of the late
Earl of Kinnoul, the refpondent’s father, of the refpondent, and
of the truftee in whofe hands the deed of furrender was de-
polited.

The oath of the late Earl of Kinnoul, without the oath of the
truftee, makes nothing againft the appellant his lordthip does
indeed depone, that he does not remember the terms of the faid
depofitation ; yet in the fame oath, he refers to the depofition of
the truftee, who he fays is an honeﬁ man and will tell the truth.

As the aforefaid decrees and interlocutors appear to be con-
trary to law, they likewife feem to be very inconfiltent with equity
and jultice ; for though the appellant be by them f{lript of an
eftate and effe@ls to the value of 1005/ fterling and upwards, as
appears by the ftated account herewith delivered (), which was

() An account of the frice and payments, &c. made by the appellant is annexed to
his cafz,

o . . his
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his all : yet in none of thefe decrees has the refpondent fo much
as attempted to fet forth any true or valuable confideration for the
fame; further, than that there might (when the faid decree of
redption in the appellant’s abfence was pronounced) be a year
or two of the feu-duty in arrear, amounting to the fum of 333/
6s. 84. Scots money at moft, too f{rmall a purchafe for the appel-
lant’s eftate, and his many years’ labour and expence in improving
it. Befides, the arrears were legally tendered to the fuperior two
years before the decree of removing was pronounced, as appeared
from the 1nftrument taken thereupon; and the law allows this
to be fufficient to take off any pretence of a forfeiture for non-
payment of the feu duties.

’

" Heads of the Refpondent’s Argument.

The refpondent’s father obtained a decree in 1707 againft the
appellant, voiding his right; the appellant, after that, continued
to poflefs the premifes as a tenant at will, and paid rent {for the
fame ; the appellant in 1713 executed a renunciation of all right
and title he had to the premifes, and that renunciation was abfo-
lute without any condition. After that time the appellant has {till
poflefled as a tenant at will, and has run greatly in arrear, which
obliged the refpondent to bring his ation of removing aganit
him, whereupon he recovered judgment : and the refpondent has

cen kept in law fuits for feveral years, by the appellant a pau-
per, and the refpondent will in all events be a very great lofer by
the appellant’s obftinacy. ~

After hearing counfel, It-is ordered and adjudged. that the inter-
lecutors and decrees complained of as to fo much thereof, awbhereby pro-
bation by the oath of the refpondent is vefufed to the appellant, or which
is grounded upon fuch refufaly or made in confequence thereof, be re-
verfed : and it is further ordered, that fuch probation be admitted, and
that after examination of the refpondent upon oathy the Lords of Seffion
proceed and decree thereupon as fhall be juft,

- For Appellant, Bat. Turnbull.
For Refpondent, Rob. Raymond.  Will. Hamilton.
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