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Cafe 64 "The Commiffioners and Truftees of the )
Forfeited Eftates, - - = Appellants ;

James Drummond, Son of James late Lord
Drummond, and his Truftees, - Refpondents.. .

22d March 1919-20.

Forfeiture.—Fiar or Life-renter.—=A difpofition is made by a father, in 1713,
to a fon, then a few months old, of his eflate, referving power to fell or in-
cumber part for debts already contrafted, &c¢. with concurrence of truftees ;
ard referving the grantor’s life rent: in 1714, the father renounced this

life-rent. By bis attainder for treafon the eftate was not forfeited, being
vefted in the fon,

Papifi.—A child, 2 few months old, though born of Popith parents, might
take an eftate by difpofition from his father.
Hufband and Wife.—A life-rent or jointure granted to a wife by her fon, could
\ | 1.ot be reftri€led by a miflive letter executed by her without her Liufband’s
confent, on which a decree of declarator in abfeace had been taken.

(N the 28th of Auguft 1713, James late Lord Drummond

‘executed in favour of his fon James, the refpondent, who was

then only a few months old, a difpofition of the lands of Drum-

*  mond, Stobhall, &c. heritably and irredeemably; referving to

himfelf a life-rent, fubje& to the payment of the annual-rent of

the debts and other burdens, of a rent-charge of §oo/. per annum

for life to the Earl of Perth, and ajointure of the like annual fum

to the Countefs of Perth for life after the Earl’s death. Upon

this difpefition infeftment was taken and duly recorded upon the
13th of December 1713.

By this deed a power was referved to the Lord Drummond to
fell any part ‘'of the lands for payment of debt, or to grant herit-
able fecurities to former creditors, and to fell any part of the
lands that did not lie commodious for the family, for purchafing
others more convenient, {ubjeét to the fame ufes: but this power
and faculty was not to be exetcifed without the confent of certain
truftees named in the deed for behoof of the refpondent. A lift
or {chedule of all the debts affeting the eftate was annexed to
this difpofition ;: and the Lord Drummond likewife referved a

-~ power to give portions to younger children not exceeding a li-
mited fum, and to fettle a jointure on a fecond wife not exceeding
5000/, Scots yearly. :
~ By a fubfequent deed made in the nature of an agreement be-
tween the Earl of Perth and his fon the Lord Drummond, exe-
cuted uitpon the 11thof February and 23d of April 1714, the Lord
Drummond, in confideration of an annuity or tent charge of goo/.
per annum, granted to him during the lives of the Earl and Coun-
tefs of Perth, and 1o000/. per annum after their deceafe, fo long as
he (hould live, parted with his liferent 10 the {aid eftates, excepting
the liferent ufe of the houfes and yards of Drummond and Stob-
hall, &c. ; aund the Liord Drummond became -thereby obliged to
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caufe the fallors on the eftate to grant bonds to the truflt-es
named in the firft deed for the refpondent’s behoof, to apply the
rents and profits of the eftate towards payment of thé debts, and
of the annuities before mentioned, and of the rent charge to
Lord Druwmond ; and, accordingly, fuch bonds were executed
by the faltors to the truftees. -

The Countefs of Perth had by a miffive letter under her hand,
dated the 15th of November 1694, reftricted her jointure of gool.
payable to her after her hufband’s deceafe to the fum of 222/,
4s. §3d. and the Lord Drummond having brought an ation to
confirm this miflive letter, in 1714, obtained a decree of the
Court of Seflion confirminf the fame, 1n abfence of the Earl and
Countefs of Perth, who were then out of the kingdom.

By the A& 1 G. 1. c. 32. James Lord Drummond was at.
tainted of high treafon. 'The appellants thereupon caufed the
whole forefaid eftates to be feized and furveyed. The refpon-
dents in virtue of the a& ¢ G. 1. c. 22. prefented their exceptions
to the Court of Seflion, fetting forth that by the feveral deeds before
mentioned, the late Lord Drummond the forfeiting perfon was
not on the 24th of June'1515, (from which the forfeiture was to
take place,) poflefled of, interefted in, or entitled unto the {aid
eftate, but that the refpondent was vefted in and entitled to the
{ame, at the time aforefaid, fubjeét to the annuity of 1000/, to the
Lord Drummond, out of which was payable the §oo/. jointure, to
the Countefs of Perth, the earl being now dead, and f{ubject alfo
to his life-rent in the houfes, and parks of Drummond and Stob -
hall, &c. and confequently that no more could be forfeited: The
refpondents made an{wers that the conveyance to the refpondent
was only a feeming, not a real conveyance ; that the refpondent
~ was disqualified to take the fame by being a papift ; and that the

jointure to the Countefs Dowager was by her faid miffive letter
and decree cof declarator thercon reftricted to the faid fum of
222/ 4s5. 5td. :

The Court on the 13th of Augult (a4) 1719, ¢ found that the
¢ Jate Lord Drummond was by°the forefaid difpofition of thz
¢ 28th of Auguft 1713 years, infeftment following thereon;
¢ regiftered as faid is, and articles of agreement betwixt the Eart
¢ of Perth, and the late Lord Drummond his {on, dated the 11th
¥ day of February and 3d of April 17714 years, and by the bonds
¢ granted by the Chamberlains; and by the other writs produced
“ by the refpondent and his truftees divefted of the fce of the
% f{aid eftates of Perth and Drummond, and others therein
¢¢ mentioned, and that the right of fee, property, and poffeflion of
¢¢ the feveral eftates, and others in the {aid deeds mentioned, was
 before the 24th of June 1715 years vefted and eftablifhed in
*¢ the pérfon of the refpondént with the burdens of the annuities,
8¢ life-rents,and debts therein mentioned, and find thatthe faid cons
‘¢ veyance in favour of the refpondentis not voided nor annulled,
®* by the 3d alt of Parliament i700, intituled € all for preventing

(a) This is the only date fpecified in tk= Cafes, though incae Journal it is mentioned
that there was alfo a1 inerlocutor of the 11th of Auguft, '
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‘¢ the growth of popery’: and likewife found that the miffive let-
‘¢ ter mentioned by the Countefs of Perth to the late Lord Drum-
““ mond, the telpondent’s father, dated the 1 5th day of November
€« 1604 years, bemg granted fante matrimonio, wtthout her huf-
¢ baund’s confent is void and null; and the decree of declarator fol-
° lowing thereon being in abﬁnce, repone the Countefs againft
¢¢ the fame: and therefore found and declared, that there only falls
¢¢ under the forfeiture of the f{aid late Lord Drummond, an annuity
¢ of 1ocol. fterling yearly, and the life-rent ufe of the houfes and
¢ yards of Drummond and Stobhall, and-the grafs i the parks,
¢ about the faid houfes, when the woods were not under hayn-
¢ ing; and as many of the flying cuftoms and carriages, pay-
¢ able out of the {aid haill eftate, as fhall be -neceflary for the ufe
¢¢ of the family ; with the burden oft-he faid Countefs Dowager’s:
¢¢ life-rent of gool. fterling yearly.””

The appeal was brought from ¢¢ two interlocutory fentences or
¢ decrees of the Lords of Scflion, pronounced the 1 ¥th and 13th
¢ days of Auguft 1719.”

L o)

Heads of the Appellants’ Argument.

The faid difpofition was voluntary and only a {eemingy not a
real conveyance of the fee and inheritance of the faid eftate,
contrived to evade the forfeiture ; in fo far as by virtue of
feveral clamms contained in the faid difpofition, there were
refened to the late Lord Drummond attainted, as many and as

xtenfive powers; faculties, and interefts as he enjoyed by virtue of
the fece and inheritance before the makmg of the faid dilpofition,
and fuch as have by feveral decrees of the Tourt of Seffion in other
cafcs been found to eftablith an abfolute right of property or fee
fimple. In the faid difpofition there is referved to him; befides
his life-rent, a-power of providing for younger children, and of
making a fettlement cn a fecond wife, a power of charging the
eftate with debts, and of {clling the fame or any part thereof irre-
deemably. There is a claufe, too, whereby the rights of pur-
chafers of lands from the f{aid late Lord Drummond, and of cre-
ditors who accept of f{ecariries upon the eftate for money lent,
are fecured again® any objetions that might arife from a wantof
a due application of the moeney advanced by fuch purchafers or
creditors to the ufes in the difpofition mentioned, which renders
void the limitation of the exereife of the faid powers to certain
ules, viz. for payment of dcbts, &c. and makes the faid powers
abfolute. ' ’

‘Though the confent of trnftees was neceflary to the application
of the money, yet the necellity of the confent of the truftees did
not veft the propcrty in them, nor dive& the late Lord Drummond
of the fame, and confequently did not bar the forfeiture upon his
attainder. For though a perfon under age cannot [ell lands, or
charge his eltate with debts, without confent of his guardian, nor

canincerdiél=-d perfon without confent of his interdictorsy vet ag

both of them by remaining proprietors would forfeit their~eNates:

fer hagh tlufou, fo likewife the latc Lord Drummond, notwith~
ftanding
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ftanding the limitation of exercifing the {aid power with confent of

trultees remained vefted in the fee and inheritance of the faid

eitate, and thereby could and did forfeit the fame for high trea-

{fon.

The refpondent being a papift, defcended of and educated by
popifh parents, was by the a&t of Parliament 1700, c. 3. ¢ for pro=
¢ wventing the Growth of Popery,” incapable of taking an eftate by
virtue of any voluntary difpofition or deed, and the attainted per-
fon was by the fame aét difabled from making any voluntary or
gratuitous conveyance of any part of his heritage, in prejudice of
his heirs, and confequently he was thercby difabled from making
any deed of conveyance in bar of forfeiture, that being a title
preferable to, and exciufive of heirs. And though the refpondent
be under 15 years of age, the claufe enating the difability of
taking an eftate by virtue of a voluntary or gratuitous difpofition
makes no diftinction between thofe who are under, and thofe
who are paft the age of 15 ; and there is another claufe in the
faid a&, deciaring that a pupil heir (hall be reckoned popifh, if he
be under the education of papifts, as the refpondent is. So
that the f{aid difability takes place as to the refpondeut, either by
admitting, or not admitting the diftintion of age to take place in
the faid difabling claufe.

> The faid difpofition either conveys a better a nght and larger
" eftate to the refpondent than would have defcended to him after
the death of the difponer, and in that cafe it is null by virtue of
the faid claufe difabling papilts to take lands by difpofition, and it
dees not devolve to the protefltant heirs: or it conveys no better
right nor other eftate to the refpondent and proteftant heir than
a right of fuccellion as heir to the eftate after the death of the

- difponer ; and in that cafe it is fubjet to all his debts, deeds, and
delils, and therefore itis not fuflicient to prevent forfviture; the
right of fucceflion of all hcirs, proteftant as well as papift, being
barred and excluded by forfeiture for high treafon. The faid dif-
pofition would have been void in virtue of the fecond claufe, if
the father, the di{poner, had lived without committing treafon till
his fon the difponee had pafled the age of fifteen, and continued
papift : for the proteltant heir could claim nothing as heir during
the life of the difponer ; and it were abfurd to {ay, that a difpofi-
tion which would become void on the difponer’s not commit-
ting of treafon, fhould become walid by his attainder for high
treafon.

The agreement, made between the late Lord Drummond at-
tainted and his father, can neither fupply any of the faid defeclls
in the conveyance of the fee and inheritance of the faid lands to
the refpondent, nor extinguifh the life-rent referved by it to the
difponer, and much lefs alter auny thing with rclation 1o the
powers of charging the eftate with debts and felling lands 5 thefe
not being fo much as mentioned in the faid agreement. Itis
evident by the tenor of this agreement, and the bonds, mentioned
in the decree appealed from, to have been granted by the faltors
appointed by the faid late Lord Drummond, that the right of
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Jevying the rents and profits of the faid eftates, or of appointing
factors for that purpofe, remained in the faid Lord Drum-
mond attainted: and confequently the fame is {fo far from re-
lealing the life-rent, that it proceeds upon the {fuppofition of his
continuing to enjoy it, by laying him and his fators under obli-
gations to apply the rents and profits to the payment of debts and
other ufes in the {aid indenture mentioned 5 and that only under-
the forfeiture of 200/. per annum, yielded in the faid agreement
by bis faid father out of the annuity due to him, in confideration
of an exact application of the faid rents and profits to the ufes
aforefaid.

The miffive letter under the hand of the Countefs Dowager,
and decree following thereon, reftri¢ted her annuity to 222/
4s. 5d'.3 and the life-rent of the Lord Drummond ought to be
charged with no more than the faid reftriCted fum. This letter

“having related to a jointure, which was to take place only after

the death of her hufband, and not to any thing in which the huf-
band could have an mtereﬁ jure mariti, his confent was not ne-
ceflary.  And the hufband, as well as fhe, having been called in
the action for obtaining the {aid decree, and having thereby had
an opportunity of appearing by himfelf or attorney, and to de-
clare his diffent from the faid letter, his filence muft be conftrued
to import his confent, efpecially fince he had reftrited his own
annuity. Though the faid decree might, becaufe of its having
been pafled in abfence of the countefs, be reduced and voided by
a proper procels at her fuit, in cale fhe fhould prove any thing
unjuft or iniquitous in it; yet till fuch fuit be commenced, and
judgment given upon it in her favour, it is a binding and valid
decree, efpecially fince fhe i1s no party in this caufe.

Heads of the Refpondents’ Argument.

The late Lord Drummond having charged his eftate with great
debts, which increafed daily by his mifmanagement, a few months
after the birth of the refpondent was prevailed upon by his father
and other friends, in order to prevent the utter ruin of the family,
to divelt himf{elf of the fee of his eftates, by the faid difvofition
1n favour of the refpondent. But although by this deed the late
Lord Drummond was fully divefted of the fec of the eltate, and
the fame vefted in the refpondent, if not from the date of the
deed, at Jcaft from the date of the infeftment thereon; yet the
Jate lord having a life-rent fubject to the intereft of the debts and
other annual burdens, and not being careful in paying thofe bur-
dens, and having the eftate releafed of them, but mifapplying the
rents to other ufes, the refpondent’s eftate was ftill in hazard of
being {wallowed up and entirely exhaufted by the growing intereft
of the debts and arrears of the other annual burdens which the
late lord fhould have paid : and therefore the faid agreement was
entered into in 5714 between him and thie Earl of Perth, reftrit-
ing the life-rent to an annuity.

The powers which the late Lord Drummond referved in the

deed of 1713, of charging the eftate with debt, and even of alien-
ating
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ating 1t, were purely perfonal faculties in the forfeiting perfon,
which cannot be forfeited or vefted in the Crown for his attain-
der. Thefe powers, too, were in the perfon of the late Lord
Drummond limited to particular ends and purpofes; fuch as the
providing for younger children and a fecond wife, and for dif-
charging the debts of the eftate, and purchafing lands more con-
venient for the advantage and profit of the refpondent: and as
thefe powers could not have been executed to any other purpoles
by the forfeiting perfon, fo the Crown in virtue of his attainder
can claim no benefit from them. And thofe powers were alfo
limited not to be executed but in a peculiar manner; that is,
with the confent of the truftees named in the deed : and therefore
though all the powers that ftood in the forfeiting perfon were
deemed vefted iu his majefly, fuch powers could not be executed
but with the confent of the truftees for the advantage of the re-
fpondent.

For the appellants it was contended, that though the deed of
1713 fhould be deemed effeCual to convey the fee and property
of the eftate, yet the forfeiting perfon remained poflefled of the
lands in virtue of the referved life-rent; and that the fubfequent
deed of 1714 being but a perfonal deed, not perfeted by infeft-
ment, the forfeiting perfon was not thereby divelted of his life-
rent: and that the refpondent too, not being a party thereto,
could take no advantage from it. But though for creating alife-
rent, an infeftment te neceflary; yet by the law of Scotland, in-
feftment 1s not neceffary for divefting a perfon of a life-rent,
which may be accomplithed by a fimple releafe, furrender, or per-
fonal deed ; and by the law of Scotland a life-renter cannot con-
vey his life-rent by an infeftment. By the law of Scotland,
- rights, obligations, releafes, &c. may accrue to one perfon by the

deed of another, without the privity or confent of the perfon in
whofe favour fuch deed is made ;5 and in the prefent cafe the be-
nefit devolved to the refpondent by a formal indenture betwixt
his father and grandfather. In order to extinguith the late lord’s
life-rent, there needed no other party to the deed than himfelf;
any writing under his hand declaring that he parted with his life-
vent would have been fufficient.

By the law of Scotland, not he who names the faltor is deemed
to be in poflcflion, but he to whom fuch faltor accounts for the
rents and profits ; otherwife a guardian who names a faltor over
the minor’s eftate would be deemed to be in pofleflion, and not
the minor. And, inideed, that was the refpondent’s cafe, he was
an infant, his father was his legal guardian or adminiftrator in
law ; and if the father as guardian named fators, it appears by
the bonds given by them, that they were to account to the truftees
appointed for managing the miaor’s cltate for the rents and pro-
fits thereof. ‘

T'he refpondent on the 24th of June 1715 was an infant of two
years of age, and confequently could not be a profefled papift,
rior could any formula or declaration by which he could purge
him{clf of popery he legally tendered to, or refufed by him,
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Though by a fubfequent claufe in the a& 1700, c. 3. a mivoris
to be deemed popith, when {prung of popifh parents, if fuch minor
be under the education of papifts; yet this claufe does not con-
cern the cale of infants receiving difpofitions, which is to be go-
verned by the claufe enadling purgation to be made, but it relates
merely to the cafe of minors, who are next in fucceflion to popifh
perfons excluded from the heritage of their znceftors, by negleét-
ing to renounce the Romith rcligion; and therefore 1t cannot be
appli-d to the prefent cafe.

The Countefs Dowager appeared voluntarily by her counfel,
in the Court of Seflion, and contended that the reftri€tion made
by her in the miffive letter founded on by the appellants, by which
her jointure was pretended to be reftri¢ted, was by the law of
Scotland void and null, becaufe it was made during the fubfift-
ence of her marriage without the confent of her hufband. In
fuch- circumftances, obligations entered into by wives, or deeds
done by them, are abfolutely void. Nor was this deed of reftric-
tion ftrengthened by the decree referred to: that decree having
been obtained in abfence, when the countefs and her huiband
were out of the kingdom.

‘The refpondents do admit, that the Court of Seflion-had no
jurifdiction, in fo far as concerns the houfes of Drummond and
Stobhall, parks and grafs thereof, in confequence of judgments
given in other the like cafes by the Houfe of Lords.

Counfel being firft heard on the point of the juri{di&ion, it is
refolved and decreed that the Lords of Seflion had no jurifdi&ion
to determine in fo much of tniscaufe as relates to the houfes of
Drummond and Stobhall, parks, grafs thereaf, and flying cufl-
toms ; but that they had jurifdition in the reft of this caufe.

Counfel being heard upon the merits, Iz is ordered and adjudged
2hat the petition and appeal be difmiffed ; and that fo much of tbe inter-,
locutory fentences or decrees of the Lords of Seffion complained of, in
whick this Houfe were of apinion the faid Lerds of Sfﬂ' ton had jurifdic«
tion in determining in this caufe, be affirmed.

For Appellants, Spencer Csavper. Sam. Mead.
For Refpondent, Rob. Raymond. Dun, Forbes. Will. Hamilton.

With regard to the queltion of jurifdiction, mentioned in this
appeal, it appears that in relation to the forfeited eftates the
Court of Seflion had determined many queftions, which they had
no title to take cognizance of. By the acl of parliament 1 Geo. 1.
¢. 50. appointing commiflioners to enquire into and {eize and {ur-
vey the ¢ftates, which the traitors had been ¢¢ {eifed or poflefied
‘¢ of, interefted 1n, or entitled unto,’® of a certain date, all per
fons claiming any eftate, or intereft of, into, or cut of {uch eftates,
were dire€ted to enter their claims or demands before the com-
miflioners for forfeitures on or before the 24th of June 1717. By
another a&t, 5 Geo. 1. c. 22. all perfons pretending right to
eftates which had been feized, and that the forfeiting perfons
were not ¢¢ feifed or poficfled of, interefted in, or entitled to™
the fame, were to prefent their exceptions to the Court of Sci}ioq

» before
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before the 1ft of Auguft 1719, which Court was to determine

the fame in a fummary way before the 1ft of November 1710.
From mifunderftanding, thefe alts, or from fome other caufe,

the Court of Seflion allowed exceptions to be brought before

them in many cafes, where the forfeiting perfons had been -

¢« feifed, or poflefled of, interefted in, or entitled to’’ the eftatea
forfeited, whereas all claims relative to fuch eftates fhould have
been determined by the commillioners of forfeitures. The com-
miflioners prefented appeals againft thefe judgments, and in 23
cafes of appeal, in the prefent {eflion, the Houfe of Lords, found
that the Court of Seflion had no juri{di&ion, and therefore found
their judgments null and void. In every one of thefe appeals
counfel were called to the bar; but it is probable that cafes were
printed in very few of them ; the nullity in moft of them having
been acknowledged, and a good many decided at once. ‘Though
none of the cafes in queftion require to be reported as decifions
of the High Court of Parliament on the merits, it appears that
fome of the judgments of the Court below are vpon curious
points, and all of them little known : they are further noticed at
the end of this volume.

On the 15th of February 1719-20, the Houfe of Lords ordered
the Court of Seflion to account for their condu&t for judging in
caufes where they had no jurifdiflion; and the commifhoners of
forfeitures were ordered to ftate why they had not pleaded fuch
want of jurifdition. A report from the Court of Seflion was
prefented to the Houfe of Lords on the 7th of March 1719-20,
which at various different times was ordered to be taken into
confideration ; but it does not appear from the Journals that any
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thing was finally done thereon. This report is-not mentioned in Aés of fe-

. the a@ls of federunt; but it appears that the Court of Seflion druncesth

had great jealoufy of the new court which had been ereéted, and June 1747-

of the powers granted to the commiflioners of inquiry.





