CASES ON APPEAL FROM SCOTLAND.

folidated’ with the right that was in the perfon of Alexander
Mackenzie. This, however, will not hold, for the aét of parlia-
ment only declares the right of the vaflal to be confolidated with
the {uperiority, where the fuperior did continue loyal and dutiful
but Alexander Mackenzie having been guilty of treafon, this guile
did hinder John Grant’s right of vaflalage from being confolidated
- with Alexander Mackenzie’s right of’ fuperiority ; and that right
of vaflalage does ftill fubfift, and is forfeited to the Crown. Nor
can the refpondent ever claim the eftate of John Grant by the
attainder of Alexander Mackenzie, unlefs he can firft make it ap-
pear that John Grant’s eftate was lodged 1n Alexander Macken-
zie’s perfon.

A petition was prefented to delay the hearing, by the refpon-
dent’s agent, praying, ¢ In regard the petitioner has not received
‘¢ the remittances from Scotland he expelted, and being unable
‘¢ to raife money at this junlure for defraying the expences in
‘¢ this caufe; that the time for hearing the fame may be en-
¢ larged.” The Houfe being inforined, that the appellants’

counfel were attending, proceeded to hear the appeal, and mads
the following order thereon :

337

JOU'THI',
19 Dec.

1720.

Whereas this day awas appointed for hearing counfel upon this Jedgment.

appeal, as alfo upon the anfwer put in thereto ; counfel appeared for
the appellants and were beard (none attending for the refpondent), and
being withdrawn ; after due confideration of what was offered in this
cafey it is ordered and adjudged, that the interlocutory [entence o
decree complained of in the [aid appeal be reverfed.

For Appellants, Ro. Dundas. Sam. Bead.

The Commiffioners and Truftees for the a
Forfeited Lftates, - - - Appellants ;

Sir George Stewart of Balcatky Bart. Heir
of John Stewart Efq, of Grantully, de-

ceafed, - - = Refpondent,
21{t Dec. 1720.

Forfeiture for Treafon.—Recognition to a loyal Supericr.—1 G. ¥. ¢, 20.—An all
of parliament gave to fuperiors, continuing dutiful and Joyal, thec eftates of
attainted vaﬂals to a weie¥ rlaiming the eftate of his vaflal, icis objeted,
on the 12th of September 1719, that he had not continued dutiful and loyal,
but had correfponded with the Pretender, entertained him at his houfe, and
given him a prefent of plate ;: the Court of Seffion, on the 29th of O&ober,
two days before their powers expired, granted the obje€tors a proof ; and no
proof being adducted on the 31ft, circumduced the term againft them; and
decerned in favour of the claimant : the judgment is reverfed.

OHN STEWART, late of Iynachin, attainted, was feiled
and poffefled of the lands of Borlick, and Mill thereof,
which he held of John Stewart of Grantully, as his {uperior.
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John Stewart of Kynachin being attainted of high treafon i
1716, John Stewart of Grantully as fuperior, in terms of the act
of parliament 1 G. 1. ¢c. 20. % for encouraping all fuperiors” &c.,
claimed the faid lands of Borlick and Mill thereof as recognofced
and rcturned into the hands of the {uperior, and that the property
was confolidated with the f{uperiority, in the fame manner as if
they had been refigned in the hands of the fuperior ad perpetiam
vemanertiom. He alfo obtained himfelf nfeft in the premifes,
and did diligence in manner pointed out by the act, by means
of which he atrained poffeflion.

The eftates of all perfons attainted having beeu by aét of par-
Jiament vefted in the appellants, for the ufe of the publick, they
caufed feize and {urvey the {4id lands of Borlick and Mill thereof,
as belonging to Stewart of Kynachin the attainted perfon.  John
Stewart of Graatully, the fuperior, thereupon 1n purfuance of the
act 5 Grorgii, c. 22. tntituled ¢ an act for cnlarging the time
¢ for determining claims on the forfeited eltates.” prefented his
exceptions to the Court of-Seflion againft fuch feizure and furvey,
infifting upoo his right to the lands in queltion, in terms of the
alt for ¢ encouraging all fuperiors,” &c. The appellants on the
12th of Seprember 1719, puttntheir anfwers to thefe exceptions,
admitting Johu Stewart of Grantully’s right of fuperiority, and
that he had done diligencein the terms preferibed by the aét; but
they contended that he was not entitled to the preminm contained
in the alt for ¢ encoaraging all fupernors,” &c., which was only
intended for fuperiors continuing ¢ dutiful and loyal ) whetea‘\,
as the appellants infited, John Stewart of Grantully had not con-
tinued dutiful and loyal, but had correfponded wath the pretender,
entertained him at his houfe when 1in Scotland, and fent him a
prefent of plate, &c.

When the caufe came to a hearing, the counfel for John
Stewart of Grantully denied the fcveral falts charging him as
undutiful and difluyal, and contended that he had always behaved
as became a good fuhjelt ; but they infiftect further, that though
the facls ftated by the appellants had been rrue, yet that no proof
could bc taken of them, as they tnferred the crime of high treafon,
which could only he tried by a jury; they alfo pleaded thata
proof and profecution for thefe alleged falts was barred by the
a&t of indemnity, in none of the excc,')tions to which the except-
ant was named. On the 29th of Oftober 1719, the Court
¢« found, that fuch falts as may inf¢r undutiful and unpeaceable
¢ behaviour to his majefty, may ftill be proved by the publick,
¢ notwithi{tanding of the indemnity, in order to debar the faid
¢ John Stewart of Grantully from the premium allowed toduti-
“ tul fuperiors by the alt 1m° Georgii, intituled “‘an adl for en-
¢¢ .couraging all fuperiors, vaflurs,” &c. and before an{wer granted
¢ warrant for letters of firft and fecond diligence for the publick
¢t to prove the facls alleged in their aniwers, or any other that can
¢t import undutiful and unpeaceable behaviour of the {aid John
¢ Stewart of Grantully to his majcfly, to be reported apainit

“ Saturday next the 31t of Oclober.” By alt of parliament
: this
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this was the laft day on which the Court of Seflion could hear or
pronounce judgment upon thefe exceptions.

The caufe being accordingly called on the 31t of Olober
1719, and no proof having been produced for the appellants, the
Court ¢ circumduced the term againft them for not proving in
¢ terms of their former interlocutor ; and found that in virtue of
¢ the alls of parliament referred to in the exceptions, the re-
¢¢ {pondent has right to the property of the lands of Borlick and
¢ others contained in the exceptions and vouchers thereof, which
“ were holden of the faid John Stewart of Grantully, by John
*¢ Stewart late of Kynachin now attainted § and found that the
¢ {aid John Stewart of Grantully had right to the rents, profits,
¢¢ and iffues .payable for the {aid lands and others from the faid
¢¢ 24th of June 1715, and in time coming, with the burden of the
¢¢ debts in terms of the late act of parliament, anno §to Georgit,
intituled ¢¢ an act for enlarging the time for determining claims
*“ upon the forfeited eftates.”

‘T’he appeal was brought from an interlocatory fentence or de-
cree of the Court of Seilion of the 311t of October 1719,

Heads of the Appellants’ Argument,

The Court of Sellion did not admit the appellants to the proof
of the difloyalty of John Stewart of Grantully, when they gave in
their anfwers upon the 12th of September 17:9, but delayed
giving their judgment till the 29th of O&ober, and they then
gave the appellants only two days time to prove the feveral faéls
of difloyalty inGifted vpon, when at the fame time, they could not

in that {pace bring evidence of thefe facts from a remote county,
where Stewart of Grantully lived.

Heads of the Refpondent’s Argument.

Though John Stewart of Grantully thought he had very good
reafon to appeal againft fuch part of the judgment as allowed
any proof of the falls infifted upon, which was in a manner pro-
ving treafon againft bim in an irregular way after the indemnity,
and after the three yeats limited for fuch profecations ; yet he,
confcious of hisown innocence fubmitted to this irregular mode
of inquiry. But when that liberty was granted, the appellants did
not aim at examining one witnefs, or take out any order for that
purpofe ; though doubtlefs there were at that time in Edinburgh
abundance of people thoroughly converfant with Stewart of
Grantully’s behaviour during the whole time of the rebellion.
As to the fhortnefs of the time the appellants complain of it
without any ground, for when this caule was firlt under the con-
fideration of the Court, the appellants did not pray for a commif=
fion to examine witnefles ; and when the Court, after an adjourn-
ment, met again on the 22d of O¢&tober, yet the appellants never
endeavoured to bring on the caufe, or prayed for fuch commiffion,
though they knew that the Court was limited to determine all
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they afked but they made no ufé of it. Notwithftanding the
fhortnels of the time, which was all that the judges could give,
if there had been any ground for this inquiry, there is no doubt
but the appellants would have had their witneflcs in readinefs 5
and any negligence on their part cannot hurt the refpondent, or
deprive. him of the benefit allowed by a& of parliament to fu-
periors, fince he has done every thing which that aét required.

After hearing counfel, The queflion was puty whether tbe fazd de-
cree jllall be reverfed : it was refolved inthe affirmative.

For Refpondent.  Sam. Mead.  Will. Hamilton.

-y

The report of this caufe was taken from the printed cafe for
the refpondents only; that for the appellants could not be found;
after a fearch in feveral publick and private libraries.

The Commiflioners and Truftees of the
Forfeited Eftates, - - - Appellants ;

Patrick Farquhatfon late of Inveray, Efq;  Refpondens.
gth ‘7(171.51720-1.

¥Ya'fs Demonfiratio.—Mifucmer.— The attaicder and forfeixure of Alexand:r
Farquharfon, dia not affe€ a perfon of the fame f{urname and defcription,
but bearing the Chiiftian name of Patrick.

BY an alk of parliament 1 Geo. 1. c. 42., it was enalled, that
if amongft others, Alexander Farquharfon of Inveray, thould
not render himfelf to one of his majefty’s juftices of the peace,
on or before the laft day of June 1716, he fhould ftand attainted
of treafon from the 12th of November 1715. By virtue of two
other alts of parliament 1 Geo. 1. c. 50., and 4 Geo. 1.c. 8,
the appellants feized and {urveyed the refpondent’s eftate as velted

_in them, by the attainder of Alexander Farquharfon.

The refpondent in terms of the a&t § Geo. 1. c. 22. prefented
his exceptions to the Court of Seflion, fetting forth his title to the
lands fo feized and furveyed, and contending that the attainder of
Alexander Farquharfon did not affet him ; and the Court on the
19th of Auguft 1719, gave judgment in his favour.

"The appeal was brought from ¢ an interlocutory fentence ot
¢¢ decree of the Lords of Seflion of the 19th of Adguft 1719.

After hearing counfel, It is ordered and adjudged, that the faid

petition and appeal be d{f*n ifed, and that tle interlocutory fentence or

decree therein camplamed of be zﬁrmed
" This appeal is on,a point precnfely fimilar, with that againft

Alexander Gordon of Auchintoule, 25th Febiuary 1719- 20,
No.





