
3 6 8  CASES O N  A P P E A L  FR O M  SCO TLA N D *
✓

tain bar to the appellant to prefent any other during Mr. W hite's 
life, for otherwise the refervation imported nothing.

The appellant feems to be too hafty in praying that his right 
to prefent, and power to difpofe of the profits during the vacancy 

' 4 might be declared and affirmed ; for that with fnbmiffion could 
not be done, even were the interlocutors complained of reverfcd ; 
for it will ftill remain a quellion, if the appellant, (were his right 
of patronage eftabliffied) have duly executed that right, and regu­
larly prefented. That quellion never was before the C«.urt of 
Seffion, and is dill open and undetermined; and fo long as that 
remains a quellion, the appellant cannot pretend to have any 
right to difpofe of the vacant (lipends, becaufe it does nor, and 
cannot, appear there is a vacancy, till that other queition be 
determined.

Judgment, After hearing counfel, It is ordered and adjudged, that the faid  
x8 April, interlocutor of the igth of February 1720, and fo much of the inter- 
,y*1' (ocutor of the 6th of December as is contained in thefe words- “  with

<{ this quality, that his right of prefentation cannot take place during 
i( M r. White's l i fetim eand the interlocutor of the 3 Qth of Decern-- 
her 17,20 in affirmance thereof, be reverfcd.

For Appellant, Rob. Raymond. Tho. Kennedy. Wm. Wyntifr
For Respondent, Ro. Dundas. Will. Hamilton.

€a& 82. The Commiflioners and Truftees of the
Forfeited Eftates, - - Appellants $

Mr. David Erfkine of Dunn, one of the
Senators of the College of Juftice, . Refpovdent.

19th April 1721.

CimfenfatiCH agalnfi an rfjjignee.— Forfeiture for rfrtaJon.— A  bond of Lord 
Panm ureVwas conveyed to ap onerous aljignee on 2 ill  April 1 7 1 6 ;  by 

* an aft parted on 7th May 17 16 , his lordfhip was attainted or treafon from
November 1 715:  the holder of the bond, in January 1717* acknowledged 
upon oath, that he had purchafed in AprII or May 1716, from Lady Fan- 
mure, as her hufband’s attorney, a quantity o f grain, and had paid her 
the price : the truftees for forfeitures found that the bond w ŝ eompenfated 
againft the aflignee ; and that an arreftment ufed on 9th May 1 7 1 6,  and 
a horning rtgneted on October thereafter, were no fufficient intimation ; 
bus their judgment tyas reverfcd by the Court of Delegates, and fuch teverfal 
affirmed upon appeal.

T>Y an a£l o f 1 Geo. i .  which received the royal aifcnt on the 
7th May 1716, James Earl of Panmuir was attainted of high 

treafon, front the 13th of November 1715, and his eftate was 
veiled in the appellants for the ufe of tht? public from the 24th of 
June .1715.
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Tn June 1717, the refpondent entered a claim before the ap­
pellants, upon the Earl of Panmuire’s eftate for the fum of 5000 
merks, with intereft, fince Candlemas 1715, as afhgnee of a 
bond granted by the faid Earl cf Panmuire. The circumftnnces 
as dated by the refpondent were, that the earl having borrowed 
from George Dempfter, merchant in Dundee, the faid fum of 
5000 merks, the earl, for repayment thereof, granted Dempfter 
his bond on the 5th of February 17 15 ; and on the 2 ifto f April 
1716, Dempfter, in confideration of the refpondent’s paying to 
him the principal and intereft then due upon the laid bond, 
aftigned the fame to the refpondent; who thereupon arrefted 
the rents in the tenants’ hands, on the 9th of May 1716, and 
a horning was figneted the 26th o f’ O&ober thereafter..

To this claim, the appellants objedlcd that Dempfter, the 
aflignor, had, upon oath before the appellants on the 24th of 
January 1717, acknowledged that in April or May 1716, he had 
bought from the late Countefs of Panmuire, who was faflrix for 
the earl, wheat and meal, to the value of 3751/. 10/. yd. Scots; 
and that he paid the price thereof to the Countefs, and got her 
difeharge for the fame: that this payment, being after the for­
feiture, was in Dempfter’s own wrong; and that confequently 
he flood debtor to the appellants in as much as would compenfate 
the bond claimed on.

The appellants, by their decree in O&ober 1719, “  found that 
<c no legal intimation was made of the faid afTignation by the faid 

George Dempfter, to the truftees, preceding the date of the 
i( faid Dempfter’s depofttion made the 24th of January 1716-17,
<s upon record in this court, and now read, whereby he acknovv- 

' <c ledges that he, the faid Dempfter, received the fum of 3751/.
10/. yd. Scots, out of the faid eftate, for crop 1715, and 

<c other very confiderable fums ; and he not having yet accounted 
c( to the commiflioners and truftees for the fame, the horning 

produced for the claimant, though bearing' date before the 
c< time of the cedent’s faid depofition, yet is after the attainder 
<6 of the faid late Earl, and no charge was ufed thereupon ; and 
c< therefore find the faid fum of 5OC0 merks Scots money, with 
€t intereft thereof, fo afligned by the faid Dempfter to the 
u  claimant as aforefaid, to be extinguifhed by compenfation, to 
u  the extent of the faid fums intromitted with by Dempfter; 
u  and do therefore difmifs the faid claim, in fo far as the fame is 
ec compenfed as aforefaid, together with the penalty contained in 
u  the faid bond, which penalty is hereby absolutely difallowed ; 
u  but as to the refidue of the faid debt not thereby co.mpenfed, 
tc the faid commiflioners and truftees do find that the fame is a 
** juft, true, and lawful debt, to which the faid claimant is juftly 

entitled, as a lawful creditor on the faid eftate.”
Againft this decree, the refpondent prefented his appeal to the 

Court of Delegates ; and after a hearing of the cauie, and me­
morials given in by the parties, the Court of Delegates, on the 
23d of December 1720, “  reverfed the aforefaid judgment and 
f< decree of the faid commilfioners and truftees.”
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«

The appeal was brought from <f a decree of the Lords Dcle- 
t( gates of the 23d of December 1720.”

Heads of the appellants' Argument,
It is an undoubted principle of the law of Scotland, that 

where the fame perfon is debitor in a fum, and has a counter 
claim againft his creditor for the like fum, that thofe claims are 
mutually extinguifhed by compenfation, in the fame manner as if 
each claim had been paid and fatisfied by the perfon who was de­
bitor in u  ; and confequently, granting it were true (which the 
appellants know not) that the 5000 merks pretended to have been 
o wing by the late Earl of Panmuire to Dempfter, formed a true and 
lawful debt, yet the public being now in the room and right of 
the late Earl of Panmuire, and Dempfter having become debtor 
to the public for the rents of the eftate of Panmuire, equal to the 
extent of his debt, levied by him without juft title after the for­
feiture, that debt was thereby extinguiihed by compenfation, or ' 
payment out of the effe&s of the debtor, and could not after 
that be lawfully aftigned to the refpondent, or any other perfon 
whatfoever.

It was objected, that Dempfter’s oath was* not a good proof 
againft the refpondent, his aflignee, for an onerous confideration : 
but the oath of the cedent is a good proof in many cafes, even 
in prejudice of the aflignee. Such as, fir ft, if the debt be ren­
dered litigious, before the aflignation, which is the prefent cafe ; 
fince by the forfeiture all the debts on the forfeited eftate were 
made fubjedf to a queftion, and claimants were put under the 
neceflity of proving their debts to be true debts, otherwife they 
could net be allowed as a charge upon the eftate. The oath of 
the cedent is like wife a good proof againft the aflignee, where the 
aflignation is not completed by being lawfully intimated to the 
debtor in the method the law diredls, which is likewife the pre­
fent cafe ; for the refpondenPs alignment never.was intimated 
in a legal way.

It was objected alfo, that DempftePs oath mud be taken with 
all its intrinfic qualities; and at the fame time that he fwears to 
the receiving of the grain, he fwears he paid for it to the late 
Countrfs of Panmuire. But the paying for the grain is not an 
intrinfic quality : if there was any payment, it was a confiderable 
time after; his oath is a good proof againft himfelf, but it can 
be no proof for him. If he did pay it, it was an unlawful pay­
ment; for the law dire&s the profits of forfeited eftates $  be 
anfwered and paid into the receipt of exchequer, not to the wife 
o f a forfeiting perfon.

The time of Dempfter’s intromiffion, and pretended divefting 
himfeit of this and other debts, happening fo precifely about the 
fame time, is a convincing proof of the contrivance entered into 
by the parties to cover the eftate from the public. It fignifies 
nothing what was the date of this fimulate afiignation, but only 
of the time of ihe legal intimation ; and in this cafe there was no 
legal intimation before entering the refpondent’s claim. An ar-

rcltment



rcftment in the tenants’ hands was indeed ufed after Dempfter’s 
intromiflions, but that was no notice to thofe concerned for the 
public, who came in place of the forfeiting perfon: Letters of 
horning were afterwards obtained in the month of October 1716 
againft the debtor, the Earl of Panmuire, which looks yet more 
extraordinary, he being then undoubtedly attainted. And all 
fuch procefles ufed againft forfeited eftates, are already by adfc 
of parliament, declared to be void, and of no effeft.

f
Heads of the Refponden?s Argument*

As the only foundation for this demand againft Dempfter is his 
own oath, fo that muft be taken altogether, which is very far 
from eftablifhing him a debtor to the late Earl of Panmuire ; for 
he only fwears, that he, as a merchant, in the ordinary courfe 
of his bufincfs, purchafed from the late Countefs certain quantities 
of grain, and thereupon made payment to her of the agreed 
price. So what he bought was from the lady, and he has paid for 
what he fo bought.

Though the a£t for attainting the faid earl did by a retrofpedto 
attaint him from the 13th day of November 1715, unlefs he 
fliould furrender himfelf on or before the laft day of June 1716 ; 
yet in fa£t this bargain was made by the Lady Panmuire, fadlvix 
for her hufband, and the money paid to her before ever that act 
of parliament palled into a law (a): fo that were the debt even in 
Dempfter’s own perfon, it were a great hardftiip indeed to oblige 
him who had once paid the money, for the purchafe he bond fide 
made, to pay it over again. If the appellants have any demand, 
it is againft the Lady Panmuire; and in fact, the appellants do 
charge her with this very fum.

Whatever might have been faid, in cafe the debt had flill been 
in the perfon of Mr. Dempfter, yet that cannot militate againft 

' the refpondent, an adignee for an adequate valuable confideration, 
without any manner of notice of this pretended demand, or title 
of compenfation: and were it the cafe, that Dempfter had by his 
oath eftablilhed himfelf a debtor to'the late Earl of Panmuire, 
yet’to infill that that debt fhould compenfate andextinguilh a debt 
againft a juft aflignee, who paid a valuable conlideration for it, 
were introducing a great hardlhip indeed.

Befides, compenfation is never allowed againft an allignee, but 
where the debt is liquidated and eftablilhcd againft the aflignor 
befpre intimation of the aflignment. Now this debt is not yet 
liquidated againft the aflignor, for it cannot be faid that his oath 
liquidates the debt, beeaufe he fwears that the debt is paid ; nor 
can it be done without an action between Dempfter and the ap­
pellants.

The aflignment was intimated by railing and executing arreft- 
ments on 9th May 1716. Dempfter’s oath was not made till 
January 1716-17, and nothing is more certain in the law of

(a) T h e aft was parted 7th May 1716;  Dempfler’* oath f  peaks generally to tha 
time of his tranfaftij.n with LaJy Panm iir, a> in April or May 1716.
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Judgment, 
i if April
1 7 * 1 .

Scotland, than that diligence by arreftment is as fufficient an in­
timation cf an afiignment, as a perfonal intimation under the 
hand of a public notary to the obligor *, and this was the mod 
proper way, fince the obligor was not to be found *, and a horning 
was likewife figneted thereon.

After heating counfcl, It is ordered and adjudged, that the peti­
tion and appeal be difmijfed: and that the decree of the Lords
Delegates in Scotland, therein complained o f be affirmed.

For Appellant, Rob. Raymond. Rob. Dutidas•
For Rcfpondents, Charles Erfkine. Will. Hamilton•

Cafe 83. W illiam  Duff* of Dipple Efq; - - Appellant;

George Gordon of Glaftirutn Efq; - - Refpondcnt.

lit e contra*
l

%

2lft April 1721.

H e a l  a n d  'P e r fo n a l.— A  difpofition is granted by a father to his fon of the pater** 
nal efljte, burdened with all debts contracted or to be contr«£ted by the 
father 5 in a queftion between an onerous purchafer of the faid eftate, and 
an aflignee of two cerfonal bonds gr-mted by the faid difponer, the Court 
found that the debts were a real burden upon the fubjedl difponed $ but 
their judgment is leverftd.

W t i t . —  I he writer of a bond is defigned t l  P*tiiclc Gordon* fervant to Mr.
Alexander Dunbar the Court of vefl\on found this a nullity. Upon 

this point thd Houfe of Lords did nnt decide, but difmilled the appeal.
J t  itiv io g u t.o n .— It was alleged that the grantor of the bonds had homologated 

,  the la ne by payment of intereft, &c ; the Court found that fuch alleged
homologation did not hinder the onerous purchafer of the eftates before men­
tioned, from questioning ihefe bonds: upon this point alfo the Houle o f ’ 
Lords did not decide, but difcmlfed the appeal.

T > Y  a contrafl, executed previous to the marriage between 
Sir Alexander Innes, and Mrs. Jane Rollo, in 1678, Sir 

Alexander bound himfelf to fettle the lands of Coxtown, and 
other- therein particularly mentioned, upon the heirs male to be 
procreated of that marriage ; whom failing to his heirs male of 
any ether marriage, with feveral other fubftitutions of heirs. 
And Sir Alexander afterwards in 1707, by a difpofition reciting 
the faid marriage-contraft, conveyed the faid lands to his eldeft 
fon George, the heir male of the marriage, with other fubftitu- 

. tions of heirs, with and under the burden always of payment of 
all the lawful debts contra&ed, or to be contracted by the faid Sir 

• Alexander Innes, and particularly of the payment of his younger 
children’s provifions : all which debts and deeds the faid George 
Innes becomes by his acceptation of the faid right, tied, bound, 
and obliged to fatisfy, pay and perform, as if they were fpecially 
frr down, and in the fame manner as the faid Sir Alexander is 
bound vuul obliged therefore himfelf, with and under which pro- 

“ vifions and conditions the right and difpofition h  declared to be 
granted atid accepted, and no otherwife.

In




