CASES ON APPEAL FROM SCOTLAND,
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Cale 85. Janet Maxwell of Cowhill, and Charles

Maxwell her Hufband, - - Appellants ;

George Sharp of Hoddam, Advocate, Son
and Heir of John Sharp of Hoddam,
decealed, - - - = Refpondent.

Et e contra.

10 May 1721.

Yudicial Faflor.—~A perfon who bad become furety for a judicial faltor, and
atterwards bhad a dcputation from him, could by no right acqulred during the
factory invert the heir's pofleflion: he eould not retain pofleflion till his
debts were paid, but muft purfue for them as accords,

He is allo fourd liable in terms of the act of federunt, 31 July 1690, in
anrual-rent for what he received or might have received within one year
after the fame grew due. He was entitled to no faltor-fee, having difturbed
the poffefiion of the ta&or by virtue of other rights and titles in his own
perfon.

Commiffary Court.—This could not give decrecs of preference among competmg
creditors.

Procefs 5 Decree.—In a decree, a former decree being founded upon as the

v ground thereof, and fuch former decrec not pronounced, the {econd decree
was null,

Annual-rert.— Aliments to children were to be imputed to the rents of the
years in which they were paid, and not deducted out of the annual.rents due
by a fator.

Cofls and Expences.—In the above caufe, the Court having refufed expences, on
a crofs appeal taken, their judgment is reverfed.

Thefe cofts afcertained by a committee of the Houfe of Lords, at 640/,
and ordered by the Houfe to be paid.

THE appellants in the original appeal, after their marriage in

1707, brought an altion of count and reckoning and of re-
moving, before the Court of Seflion, agaicft the late John Sharp
of Hoddam, fetting forth, inter alia, as the grounds thereof : That
Dugald Maxwell of Cowhxll the appellant Janet’s father, died in
1688 feifed of an eflate of 200L. fterling per annum, or there-
about, leaving three daughters infants, of tender years, without
baving nominated tutors or curators to them ; the appellant Ja-
net being the eldeft, to whom the eftate was provided by her mo-
ther’s contralt of marriage: and on the petition of a relation, the
Court of Sellion in July that year ‘appointed one John Maxwell
of Mnddleby, faltor, to receive the rents till tutors and curators
were appointed ; and he granted fecuiity to be accountable for
his intromiflions :

‘That John Sharp of Hoddam, the refpondent’s father, who
lived in the neighbourhood, devifed methods to make a prey of
the appellant Janet’s eftate : her grandfather having obliged him-
felf and his heirs to warrant a part of hiseftate, which he had fold
to one Roger Soflaw, againft a claim of multures, which the Earl
of Southcfk claimed to have thereon, as heritor of a mill which
the refpondent’s father had purchaled for the earl: and re-

{pondent’s
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fpondent’s father thereupon, by collufion with Soflaw, obtained
decree againft him on the 21{t of November 1690, for a fum in
name of abftrated multures ; and thereupon Soflaw brought an
a&tion for his relief again{t the appellant Janet, and her fifters the
infants, before the Commiflary Court ¢f Dumfries, of which the
refpondent’s father was clerk: No defence was made on their
part, and the claim being by the purfuer referred to the oath of
the defenders, who were minors, on their not appearing to depone,
Soflaw on the 16th of December 1690 obtained a decree againft
them for about 217/ fterling, and 8/. fterling per annum after-
wards : and of this decree the refpondent’s father took an aflign-
ment the {ame day it was pronounced, and afterwards obtained a
decree of adjudication thereon, in abfence, before the Court of
Seflion againft the whole eftate :

‘That in September 1690 John Maxwell of Barfield, a relation,
was appointed tutor, but Mr. Sharp being clerk on this, the tutor
never granted any fecurity : that Mr. Sharp having alfo purchafed
various debts, or pretended debts, of the appellant’s father; in
1691 through his means a petition figned by the tutor, (who was
largely indebted to him) by himfelf and various creditors was
prefented to the Court of Seflion, ftating, that Middleby’s faltory
was only to laft till tutors fhould be appointed, and praying that
one John Macnaught fthould be appointed in his room:

That Mr. Sharp granted fecurity for this Macnaught; and 2
deputation was firflt granted to one Lanerk, and afterwards to Mr.
Sharp himfelf:

That after this faltory granted, Mr. Sharp got poflellion of the
eftate on different titles acquired by him, among which Soflaw’s
decree for multures was one; and he continued to receive the
whole rents till 1707.

The a&tion concluded, that the refpondent’s father {hould be
decerned to quit the poflcflion, and that he fhould account for
his intromiflions with the rents, fince the death of the appel-
lant Janet’s father., The relpondent’s father in his defences,
contended that Macnaught the factor, and not he who was cnly

fecurity for him, fhould be firft accountable for the rents; and "

that his pofleflion was to be afcribed to the debts which he had
acquired on the eftate. The appellants in their anfwers, infifted
upon a depofition made by Macnaught in an ation of the re-
{pondent’s father againft him, in which he {fwore, that his name
was filled up in the factory without his knowledge, and that he
never did intermeddle in the matter. The Court,on the 23d of
December 1707 ¢ Found the defender’s factory proved, and that
¢¢ the fa&tor could by no right, acquired during the fatory, invert
¢¢ the beir’s pofleflion; and ordained hin to give up’his poflc{hion
‘¢ to the purfuers, referving to him to purfue for his debts as ac-
¢ cords; and found the debts acquired during the faltory, re-
¢ levant to be proved by writing or oath of the defender.”

The refpondent’s father afterwards infifted upon two decrees
of prefcrence obtained again{t him by fome of the creditors on the
eilite before the commiJarics of Dumfries, and which he had

after-
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afterwards acquired right to : the appellants contended that the
Commiflary Court could not prefer one creditor to another. The
Court on the 24th of January 1708 ¢ Found that the commifla-
‘¢ ries had committed iniquity by inverting the faltor’s title or
¢¢ poflcflion, and found thofe decrees null, and that the faltor
“ muft acccunt for the rents, and cede the pofleflion pretended
¢¢ by virtue of the rights he acquired during the fattory.” And
on the 27th of February thereafter, the Court ¢ allowed the pur-
¢ {uers to prove the rental, and the defender to prove the pay-
¢ ments made by him or others, for whom he 1s to count to cre-
¢¢ ditors, who had legal diligence affe&ting the eftate.” Nothing
being proved on this head, the Court, on the 17th of June 1709,
¢ circumduced the term for proving.”

'‘Uhe refpondent’s father having quitted pofieflion, the a&ion of
count and reckoning proceeded, and by various interlocutors of
14th Decémber 1510, 18th January 1711, and 19th June 1712,
the defender was ordered to account, not only for the years of
Macnaught’s fatory, but alfo for the years 1690 and 1691, the
years of Middleby’s fatory, unlefs he fhould prove the receipt of
the rents by Middleby. ,

In the mean time the defender had claimed allowance of the
{fum contained in the faid decree obtained at the inftance of Sof-
law; the purfuers objected collufion, and that Soflaw’s decree had
been founded upon another alleged decree at the {uit of the Earl
of Southefk, which was itfelf void. The Court, on the 26th of

July 1711, ¢ found the decree before the commiffaries void, as

¢¢ being fecunded on Lord Southefk’s decree not produced in
¢¢ court:” and, on the 6th of November thereafter, ¢ found the
¢ decree fo founded on null.”

‘The refpondent’s father dying about this time, the appellants
revived the altion againft the refpondent his fon, and infifted, that
in terms of the alt of federunt, 31ft July 1690, direting faltors
appointed by the Court of Seflion to be accountable for the an-
nual rents of what they did or might have received within one
year after the fame grew due, therefore the refpondent, as repre-
fenting his father, thould account in that manner : he contended,
that this a&t of {cderunt was in defuetude, and had never been
reduced into practice ; and that though it had been revived on
the 22d of November 1711, and direted that mode to be obferved
in all time coming, that, being long after the expiration of the
faltory in the prefent cale, could be no rule of accounting. The
Court, on the 12th and 25th of February 1718, ¢ found the de-
¢ fender’s father liable for annual rents in terms of the faid ack
‘ of federunt, and direted the clerk to make up the calculation
¢ accordingly.”

‘The refpondent next claimed that his father thould be allowed
deduction of a falary or faltor’s fee ; but the Court, on the 4th
of February 14519, ‘¢ found that the defender’s father, having
¢ difturbed and endeavoured to exclude Macnaught the fator,
¢“for whom he was cautioner, and Laperk the fub-fallor, by
¢ virtuz of otker rights and titles in his own perfon, he or his

¢¢ heirs

\
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% heirs ought to have no allowance of any falary or factor’s fee.”
And to this interlocutor the Court adhered on the 16th of July
thereafter. o

In making up the account between the parties, the appellants
infilted that an aliment of vool. Scots per annum, paid by the
refpondent’s father to the appellant Jancet and each of her fifters,
' fhould be deduted out of the annual-rents ¢f the rents, and not
out of the rents themf{elves; but the Court, on the 14th of Fe-
bruary 1719, ‘¢ found that the aliments were not to be imputed to
¢ the annual-rents of the rents of the eftate of Cowhill, but were
¢¢ to be imputed and allowed out of the rents themfelves of
¢¢ thefe years, wherein they were refpetively paid and dil-
¢ charged.”

The appellants afterwards petitioned the Court, that the de-
fender might be found liable in expences; but the Court, on the
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21t of July 1720, ¢ found the defender ought not to be liable to

¢ the purfuers for any expence in the procefs.” And to this
interlocutor they adhered on the 26th of fame month.

The original appeal was brought from ¢ an interlocutor of the
“ Lords of Seflion of the 14th of February 1719, and another in-
¢« terlocutor of the 21ft of July 1720, and the affirmance thereof
¢ on the 26th of the fame month.” '

And the crofs-appeal by George Sharp ¢ from certain inter-
¢ Jocutors of the Lords of Sefiion, made on the behalf of the
¢¢ f{aid Charles Maxwell and his wife.”

On the Original Appeal.—Heads c¢f the Appellants’ Argument.

Colfts and expences of fuit ought of courfe to be allowed to
the prevailing party in all cafes; and much more in this cale,
where the appellant Janet hath by {fuch pratices been kept out of
her eftate for feventeen years. The appellants have been forced
to contract great debts, not only for the maintenance of them-
felves and their family, but alfo for the carrying on this tedious
and chargeable procels; during the whole courfe of which they
have prevailed in every interlocutor, except only in thefe againi}
the allowing them their cofts and expences; for which no other
reafon was given, but that the refpondent’s father had no fator’s
fee or falary, which hzg been fo juftly difallowed. And though
a {alary had been allowed him, it would not have amounted to
5ol. fterling, a very inconfiderable fum, 1f compared with the cofts
and expences of the altion.

By the articles of regulation made by the Court of Seflion in

Entered,
1§ Deg,
1720.

Entered,
8 Feb.

372041

1695, ratified by alt of parliament, it is exprefsly provided that

in all cafes were the Court fhould find the defender to be litigi-
ous, they fhould take an account upon oath from the purfuer of
the expences and damages he had been put to, and fthould decern
the fame to be paid to him ; and in cafe of extravagamce, to me-
dify the faid expences and damages more largely in time coming, for

the better preventing litigious fuits.
'The aliments ought to have been paid out cf the annual rents,
and not out of the rents themfclves; for by the law and uniyer/al
Iuic
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rule in accounting, aliments ought to be allowed cut of the
annual rents, and not out of the principal fums, efpecially as
there were annual rents in the factor’s hands at the time of the
different payments of the aliments. Were it otherwife the
annual rents wouid be a dead ftock for a great number of years.

Heads of the Refpondent’s Argumient thereon.

It is extraordinary In any event to infift againft the refpon-
dent for cofts, incurred in his father’s lifetime. If there was
any negligence in the management of the affairs, or if any thing
unjuftifiable was infilted upon by the refpondent’s father, that can
import nothing againft the refpondent, who was nowife acceflary
to it ; and the relpondent, in the whole of the proceedings fince
the a&tion was revived again{t him, infilted upon nothing but
what was extremely juftifiable, even {fuppofing the judges deter-

. mined rightly again(t him. ‘T'he only thing infifted upon by the

refpondent in which he did not prevail, was, that he coming in place
of the fa&tor fhould not be accountable i1n the ftricteft manner
for the intereft of money 1n the factor’s hands annually ; or if he
were, that he might be allowed a faltor’s fee. To give cofts
again{t him on that account were introducing a hard(Lip without
2 precedent.

But the refpondent’s father had all the reafon in the world to
defend himfelf in this fuit. The appellants charged him with the
rents of 1688 and 1689 and downward ; and the Court at firft
found him liable for 16y2, and no higher; and though he was
alterwards decerned to account for 1690 and 1691, yet there
were {till two years overcharged. He was further charged with
the payment of feveral fums, which the Court found he was not
to be charged with: theappellantsin particular {tated him as in-
debted 10ccl. fterling, as the value of wood cut by him, and after
a long and expenfive proof, they made out nothing againft him.
Not orly was he loaded with thefe unjuflt charges, but great part
of the articles of his difcharge, which were allowed by the Court,
were {trenuoufly oppofed and anxioufly difputed by the appellants.
Upon the whole the appellant’s charge was for near 70,000/
Scots, whereas at moft not one-third was due.

'The aliment paid to the heirs portioners being an annual bure
den upon the rents muflt be deducted out of the rents, for the
faltor canonly account for the free rent, annuis debitis deduliis :
and as the faltor, was by the factory itfelf, {pecially obliged to
pay thefe aliments, he could not warrantably employ the whole
rents, without retaining fufficient to anfwer the aliments, and
if he was bound to retain, he muft of confequence be exempted
from the intereft of fo much of the land rent as correfponds to
that annuity.

On the Crofs Appeal.— Heads of the Appellant Sharp’s Argument.

(The appellant in the crofs appeal enters into no argument on
the interlocutors finding that his father as factor could not by any

right acquired, during the faltory, invert the poflefhion and Linding
the
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the decree of the commiffaries in January 1708, null: he ara
gues againft accounting prior to the faltory and againft certain
interlocutors, finding the pofleflion of certain creditors not
proved: thefe being founded on fpecial circumftances are not here
ftated.)

To oblige a fator to account by a rental, whether he receives
the rents or not, and for the value of thofe rents annually, is no
doubt carrying things to great rigour. There is no foundation
for this but the aét of federunt 16g0; but this act was in defuetude ;
nor can any inftance be given, where a faltor, upon the footing
of that a&, was obliged to account fo rigoroufly. It is true the
a&, was revived in 1711, but that was long after the expiration
of the faltory in queftion : and this new at thought it fo rea-
fonable that cvery faltor thould know what he obliges himfelf to,
that it is directed to be exprelsly mentioned in the fecurity that
the factor is to account for intereft annually. But that is not to
be extended to a cale, where there is no fuch claufe, and the con-
dition of the bond in the prefent cafe is only to make juft count
and reckoning of the rents he fhall receive, and pay the fame as
the Court fhall dire&. Beflides, whatever might be faid againft
the faltor himfelf, this rigorous way of accounting can never be
extended to the cautioner, againft whom obligations are to be
ftrilly interpreted.

All falors are allowed a falary or falor’s fee, and as Mr. Sharp’s
father accounted as faltor, and that in fo rigorous a manner,
he ought at leaft to have the fame privileges as other faltors. In-
deed the reafon afligned for making a difference between this cafe
and others feems not very intelligible. T'he words are ¢ that
~¢¢ Mr. Sharp’s father had endeavoured to exclude Macnaught the
¢¢ faltor, for whom he was cautioner, and Lanark the fubfator,
«¢ from the poffeflion, by virtue of other rights and titles in his
¢¢ own perfon, and therefore ought to have no faltor’s fee.”
“When Mr. Sharp is to accouat, the fattor and he are but one per-
fon ; but when a falary is demanded, Macnaught is deemed a
a different perfon. . The intcrlocutor in fat comes to this: Mr.
Sharp difturbed himfelf and endeavoured to exclude himfelf from
the pofleflion, by pofféffing ; and therefore ought not to have a
falary.  But the inftances of that pretended dilturbance are
trifling ; for Mr. Sharp being a creditor, might no doubt, though
{ccurity for the fattor, complete his diligence, inorder to eftablith
his preference in competition with other creditors. But fince he
has accounted rigoroufly as a factor, he ought to be allowed a
falary. No doubt the faétor and fubfaétor expett a falary and will
not account without being allowed one. |

Heads of the Refpondents’ Argum;nt thereon.

(The refpondents follow the appellant in the crofs appeal on
thofe points mentioned to have been founded on fpecial circums
ftances.)

It would have been very unreafonable to have given Mr.

Sharp a falary for ruining the pur{uers in their affairs, um{:t
Cec ' T
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his management. The charging him with intereft was in terms
of the a&t of federunt made but a little before the date of the
faCtory. '

After hearing counfel, It is ordered and adjudged that the crofs
appeal of the faid George Sharp be difmiffed, and that the feveral inter-
locutors therein compluined of be affirmed : and that fo much of the
original appeal as complains of the faid interlocutor of the 14th of Fe-
bruary 1719, be difmiffed, and that the faid interlocutor be affirmed :
and it is further ordered and adjudged that the faid interlocutor of the
21ft of Fuly 1720, wherety the Lords of Seffion found Hoddam not to
be liable to the appellants Maxwell and his wife, for any expence of the
procefs, and the affirmance thereof on the 206th of the fame fuly be re-
verfed : and it is declared and adjudged, that the refpondent Sharp is
liable to the appellants Maxavell and bis wife for the expences of the
faid fuit : and it is kereby further ordeved and adjudged that the fard
Lords of Seffion do caufe the expences and damages of the faid appellants
in the faid [uit ts be taxed and afcevtained, according to the regulations
in cajes where defendants ave litigious, and the fame when fo afcertained

to be forthwith paid to the appellants by the faid George Sharp.

For Charles Maxwell and his Wife, Rob. Raymond. Tho. Keri-
’ nedy.
For George Sharp, - - Ro. Dundas. C. Talbot.
Will. Hamilton.

APyttt

On the 4th of December 1722, a petition was prefented to the
Houfe of Lords, for Charles Maxwell of Cowhill, and Janet his
Wife, complaining ¢ that the Lords of Seflion in Scotland have
¢ not caufed the petitioners’ expences and damages to be taxed
¢¢ in the fuit between the petitioners and George Sharp of Hod-
¢¢ dam, advocate, purfuant to the order and judgment of the
“ Houfe of 1oth May 172:.” 'This petition was referred to a
committee. .

On the 23d of May 1723, the committee ¢¢ report, that they
¢t have confidered the {aid petition, to them referred, and in that
¢¢ confideration were attended by the parties on both fides as alfo
¢ their agents ; and having confidered, what was by them offered,
¢« and likewife confidered the regulations in cafes where defendants
¢ are litigious, according to which the expences and damages of
s¢ the petitioners by the order and judgment of this Houfe above-
¢ mentioned were direfted to be taxed, the committee in the fir{t
¢¢ place were of opinion, that the petitioners were not entitled to
¢¢ any allowance in refpet of what was claimed for intereft, for
¢¢ their cofts fuftained in the Court of Seflion, in the fuits between
¢ the petitioners, and the faid Mr. Sharp ; nor likewife to any allow-
¢¢ ance of cofts, in refpect of their appeal to this Houfe ; nor any
¢¢ allowance for damages for lofs of time. .

¢ The committee in the next place think proper to acquaint
¢ your lordfhips that a copy of the petitioners’ bill of cofts, which
¢ was exhibited to the Lords of Seflion, was laid before the com-

‘¢ mittee, who procecded to confider the refpedtive articles thereof

- with
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¢
¢ with due regard to the direCtion contained in the faid order or

¢ judgment, on hearing the petitioners’ appeal ; and having gone
‘“ through the whole account, and heard as well the parties them-
‘¢ felves, as theiragents, were further of opinion, in regard the
‘¢ petitioners in divers particulars in their {aid bill of colts had
¢ made extravagant demands, they ought not tobe allowedany cofts
““ in refpect of the taxation of their cofts: and their lordfhips in
‘¢ going through the {aid account, did adjult and afcertain the cofts
¢¢ they conceive right to have been allowed inrefpect of the feveral
¢ articles charged oy the petitioners, fome of which were difallowed
¢ by the Lords of Seflion, and others concerning which the faid
¢ Lords had made no determination : and having done fo, the
¢ committee did then caufe the feveral articles approved of to be
¢¢ caft up, which amount in the whole to the fum of 64a/. which
*¢ fum the committee conceive the petitioners are eutitled to, and
¢t are of opinion the fame ought to be forthwith paid to them by
‘¢ the faid Mr. Sharp.”

On the 24th of May (723, this report was taken into confidera
ation by the Houfe and agreed to, and an order made accordingly
in terms thereof, ¢¢ that the fuid George Sharp do forthwith pay,
¢¢ orcaufc to be piid to the faid Charles Maxwell and Janet his
¢ Wife the fum of 6.j0/. purfuant to the {aid report.”

Alexander Munro the younger of Auchin-
bowie, - - - - - Appellant 3

Grizel Bruce of Riddoch, - - . Refpondent.
17th May 1721. T

Vis et metus.— A difpofition is granted by a woman to her heir at law, referving
her own life-rent, and the court-{y of a ruture hufband, and declaring that it
fhould not affe& the heirs of ber own body, and is followed by 4 more
formal difpofition a few days afterwards, on which infeftment tollowed :
fhe brings an a&ion for redution on the ground, that being under arreft at
London at the fuit of a creditor, her heir had refufed to bail her, unlefs the

executed the deed firt mentivned, and the bailiff threatening to carry her
to Newgate, fhe gave her confent, and executed the deed as foon as bail was

granted, and before (he left the {punging-houfe: The Court reduces the
deed and all that followed thereon ; but the judgment is reverfed.

HE refpondent was proprietor of the eftate of Riddoch and
other lands in the county of Stirling, of confiderable yearly
value ; and fhe was alfo poflefled of a confiderable perfonal eftate.
Of thefe eftates, {he had executed a voluntary and revocable fet-
tlement in favour of a perfon in Scotland, who was a diftant re-
lation, and to whom fhe had alfo granted powers to receive her

rents.
Being in London in 1714, the was betrayed into a marriag:
“with a perfon of the name of Colquhoun, who had been a fer-
Cc2 - jeant
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