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,c to & fecond lady and younger childertt, and that the appellantr interefi 
<i therein, cannot exceed the annual rent of \ oo,oool. Scots” be re- 
Verfed: And it is hereby further ordered and adjudged, that the ap­
pellant's life rent of ioool. per annum, is a charge on the tftrtte, until 
JJje has draivn thereout ico,oool. Scots wiih interefi thereof \ from the 
deceafe of the faid late Marquis, and no longer, and that the faid icool. 
per annum, be accordingly paid to the appellant, at the refpeftive terms 
appointed for payment thereof, in the bond of provifion, with intcre/l to be 
computed for fuels part thereof as is tionu in arrearfrom the times the 

fame ought to have been paid, until the fameJhall be paid : And it is fu r­
ther ordered that the Lords ofSeJfion do dir eft proper diligences, both 
perfonal and real for the appellant's recovery of the arrears of the faid 
annuity, and all future payments thereof yearly, and iermly as the fame 

fhall fa ll due, together with the interefi for the before-mentioned ar­
rears, from the times at which the Came became due, until the fame flsall 
be fatisfed.

For Appellant, Rob. Raymond. Ro. DundaSi
For Respondent, Dun. Forbes. C. Talbot. IVill. Hamilton^
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. r Cafe 94*
Charlotta Marchionefs Dowager of Annan-

dale, and the Lords George, and John
Johnfton, her Children, Infants, by their
Mother and Guardian, - Appellants;

James Marquis of Annandale< Refpondent.

21ft Dec. 1722*

Provifion! to bcirl and children.— Prefumption c f  revocation.— Pi. father executes 
a deed in favour of his heir giving him a locality over part o f hiseftate, and 
afiigning the tacks to him, with warrandice from taft and deed, and a 
power of revocation by writ under the grantor's band: T h e  firlt year the 
father marked the rents of the allocated lands, in his rentals, as to be paid 
to the fon 5 the nett year this was not done, and the fadlor received a letter 
to pay no more of the Ton’s bills. The allocation was not thereby revoked.—

But a deed of revocation found in the grantor’s repoficorics after his death, 
though not published or recorded, revoked the allocation.

"VX 7ILLIA M  Marquis of Annandale, in 1686, married Sophia,
* * the daughter and only child of John Fairholme, Efq. who 

was poflefled of a large eftate, which afterwards came to the 
faid marquis. By the contract of marriage, the faid marquis in 
confideration thereof, and of So,000 merks Scots, paid down'for 
the lady’s portion, bound himfelf to refign hiseftates for new in* 
feftments thereof, in favour of himfelf and the heirs male of that 
marriage ; and accordingly he afterwards executed a deed of en­
tail on the 25th of February 1690, refigning and fettling all his 
lands and eftates therein particularly mentioned to himfelf in 
life*rent, and to the refpondent his elded fon of the faid marriage

L e  in
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in fee, referving to himfelf a power inter alia to charge the eflate 
with debts to the amount of 40,000 merks Scots, with what 
portions he thought fit to youuger children, and with power alfo 
of giving what jointure he pleafed to a fecond lady.

On the 7th of March j 715, the late marquis by his deed re­
citing the faid fettlements. and that in con fid era lion of the dutiful 
rtfpedt teftified by the refpondent, and for his convenient fup- 
port, he did out of his good pleafure renounce andaflign in his 
iavour a part of the faid eltate, c f above 500/. fterling per annum, 
value, afligned the tacks thereof to the retnondent, and empow­
ered him to receive the profits thereof at Whitfunday then next, 
for the half year preceding, and yearly thereafter with an ex- 
prcfs claufe in thefe words : and we do hereby declare that
(i thefe prefents are to continue till we recal the fame by writ uti- 

der our hand.1* The warrandice run in thefe words, u this re- 
“  nunciation and aflignation we oblige ourfelves to warrant from 
“  cur own a£f and deed, done or to be clone in prejudice thereof, 
“  except the before-mentioned tacks.”

In confequence of this deed or allocation, that part of the 
-eflate appropriated to the refpondent, was not inferted in the 
rental figned by the marquis, and delivered to his fadtor, (as 
ufiial,) as a rule for levying the rents, for the year 1 7 1 5 ; and 
the refpondent accordingly had the profits for a year and a half, 
ending at Whitfunday 1716. From thence however till Martin­
mas 1720, focn after which the late marquis died in January 
1721, the rents and profits of' the allocated lands were received 
on his own account. And in the rental delivered to Henderfon 
the fadlor after Martinmas 1716, figned by the late marquis, the 
allocated lands were again inferted, the profits to be received for 
the ufe of the marquis.

The marquis afterwards wrote a letter to Henderfon the fadlor, 
which the appellants ftate to have been written from London, the 
14th of February 1717, and received by Henderfon fome time in 

* * the fame month or in March thereafter, but which the refpondent
flates to have been without date ; this letter taking.notice that his 

fon had drawn bills on Henderfon for 25cL, difeharged Henderfon 
from accepting or paying them. And after the death of the 
marquis, there was found in his cabinet a deed, bearing date the 
1 2th of May 1718, reciting the faid deed of allocation, and that 
the marquis had formerly by letters to his fadtors and chamber- 

~ lains recalled and ftopt the precepts which he had given for pay­
ment of the faid allocation, and he not only ratified what he had 
fo done, but did thereby revoke the faid fettlement, and any other 
fettlement or allocation granted to the refpondent and declared 

. the fame void and null. W ith regard to this revocation, it was 
• fworn by Henderfon the fadtor, that the laft time, the late mar­

quis was in Scotland, he told Henderfon, that he had made a 
written revocation of the allocation, and that a paper which he 
held in his hand was the revocation, though it was not then read 
to, or by Henderfon.

The
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The late marquis by his laft will and teftament left his perfonal 
cftate fubje£t to the payment of his debts contracted fince the 

v fettlement of his real dtate in 16903 for which the refpondent 
was not bound, to the Marchionefs Dowager, his fecond lady, 
whom be named executrix, in trull for his children of that mar­
riage, (which Marchionefs Dowager and her children are the ap­
pellants in this caufe.) This was ail the provifion which thefe 
two Tons had from their father, and which, after deducing the 
debts affe&ingthe fame, amounted to a very moderate fum. This 
will was proved in Doctors Commons, after a caveat and contell 
on the part of the refpondent, and he in the mean time confirmed 
himfelf executor to his father in Scotland, and took pofleflion of 
the perfonal dtate in that country.

The appellants having brought an a&ion againft him to denude 
him of the executry, he commenced a procefs before the Gom- 
miffary Court of Edinburgh, concluding that he fliould be found 
a creditor upon the perfonal eflate for the yearly value of the lands 
which had been allocated to him, for the year 1716, and there­
after till the day of his father’s death. The commifTaries on the 
4th of December 1 721, “  found that the allocation was not recal- 
,c led by any writ under the marquis’s hand, and decreed cognU 
S( ticniscaitfd) conform to the libel.” And on the 23d.of January 
thereafter the commiflaries “  repelled the defence founded on the 

revocation 12th May 1718, in refpe£t of the latency of that 
deed, during the late marquis’s lifetime, whereby the refpond­
ent could not apply for ajegal modification in place of the al­
location.”
The appellants brought a bill-of advocation before the Court of 

Sefiion, and their Lordfhips on the 17th of July 1722, “  found 
“  that the allocation by the late marquis in favour of the refpond- 
<c ent was revocable only by a deed under the deceafed marquis’s 

hand ; and that neither the putting the allocate lands in the 
rentals given to Mr. Henderfon, and his accounting to the late 
marquis for the fame, nor the letter to the faid Henderfon, 

i( were fufficient to infer a revocation, and that the deed of revo- 
,c cation lying in the late marquis’s cabinet, at his deceafe, with- 
“  out publication or intimation, cannot take efFe£t from the date 
“  thereof; and that the late marquis's faying to Henderfon he 
cc had made a revocation, Which he faid he then held in his hand, 
4( but did not read to Henderfon, nor allow him to read, (as 
44 mentioned in Henderfon’s oath,) was not fufHcient to interrupt 
44 the refpondent's light to the rent3 of his locality.”

The appeal was brought from 44 a decree of the Lords of Sef- 
44 fion of the 17th of July 1722.”

Heads of the Appellants' Argumetit.
T h e allocation was, by the exprefs words of it, revocable at 

pleafure; and whatever motives it was founded on, it was granted 
and accepted on that condition on "which alone it could fubfift. 
Nor in fact was there any onerous confideration for it; the late 

♦ Marquis having made other diftin# conceijions to the refpondent,
E e 2 * when

*(
<6

ti
<c

4 :

Entered, 
12 O ft. 
l-]zz%

\

/



CASES ON APFEAL FROM SCOTLAND#420

when he enlarged his father’s faculty of charging the eftate with 
debts* The only confuleration was that of refpeCf and duty then 
paid by the refpondent to his father, as the deed itfelf mentions: 
and the refpondent’s withdrawing that duty and refpeCt, and go­
ing beyond fea without his father’s knowledge, were the motives 
of recalling the allowance, as is fet forth in the deed of re­
vocation.

The power of revocation plainly extended to the aliment itfelf, 
and not to a power only of altering the lands out of which it was 
to be levied, as was contended by the refpondent: and the w ar-‘ 
randice cannot alter the cafe, but mud follow the nature of the 
deed. Nor could there be any reafon for a declarator in this cafe, 
which would have been neceffary only if the refpondent had fallen 
from the aliment by*any penal irritancy.

The rentals for the year 1716, and fubfequent years, all figned 
by the late marquis, whereby the rents of the allocate lands are 
dire&ed to be received and applied to the marquis’s ufe, and the 
late marquis’s letter to Henderfon forbidding him to pay the re­
fpondent’s bills, are a fufhcient revocation of the allocation. In 

• the word view, it was revoked by the deed of May 17 18 ; and 
there was no occafion for publifhing fuch revocation, or giving 
notice of it. to the refpondent. But the refpondent had fufficient 
notice thereof, by having the payment of his bills ftopt, after which 
he never drew fixpence out of the eftate, nor ever attempted it : 
which alfo (hews the refpondent’s opinion of and acquiescence in 
the revocation.

The late marquis confidered the allocation as fully revoked, as 
is evident in this, that his perfooal eftate is the only fubjeft he 
appropriates for the provifion of his younger children, which he 
mult have known to be ineffectual, if the arrears of this aliment, 
or any part thereof, were a burden on this fubjedt; and he'would 
doubtlefs in that cafe have exercifed the power he had by the 
fetilement of providing for the younger children out of his real 
eftate. «

\ Heads of the Rfpondenfs Argument.
By the deed of 1715, the power of revocation is confined to be v 

by writ, that is a deed, under the grantor’s hand ; and could not 
be revoked by implication. Though the late marquis’s receiving 
the rents to his own ufe fliould amount to an implied revocation, 
it will be of no force in this cafe, as not anfwering the provifo in 
the deed.

Nor will the letter written to the fa&or, forbidding him to an- 
fwer his fon’s bills out of his effeCfs, amount to a revocation : for 
as this letter is without date, fo it does not mention the refpondent’s 
name ; and the late marquis had at that time another foil of age, 
and the prohibition is only not to pay the bills out of his ejfe&Sy 
that is, the grantor’s, but did not relate to the rents belonging to 
the refpondent. Befides, the faCfor being examined upon oath, 
fwears, that he never had any mijfive letters or written orderly re­
calling the faid allocation, or stopping payment thereof to the

refpondept;

%
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rcfpondent; nor did he know or fufpe£t where any fuch might 
be.

The deed of revocation, now fet up, was never publifhed or 
heard of, nor any notice given thereof to the refpondent, till after 
he had commenced his action and it is acknowledged to have 
been found in the late marquis’s ftrong box or ferutoir after his 
death, and therefore was an incomplete deed of no force, nevdr 
delivered or executed fo as to take effect.

The warrandice in the faid deed of 1715 againfl: the a£ts or 
deeds of the late marquis, (hews plainly that the intention of the 
faid power of revocation was only as to an allocation or commu­
tation of the lands our of which the aliment iflued, but not to re­
voke the aliment itfelf; for in thac cafe the warrandice would 
take place, which is the lad covenant in the deed, add confe- 
quently will conlroul whatever goes before it, and either does or 
feems to contradict it. And befides this, by the law of Scotland 
every proprietor of an eftate, much more a nobleman, is obliged 
to aliment his eldeft fon, fuitably to his eftate and quality.

After hearing counfel, It is ordered and adjudged, that fo much Judgment, 
of the faid interlocutor complained of in the faid appeal, whereby the 21 Dcc* 
Lords of Sejfion found i( the allocation by the late Marquis of Annan- l7M*
“  dale in favour of the refpondent was revocable only by a deed under 
<( the deceafed marquis's hand; and that neither the putting the 
<{ allocate lands in the rentals given to M r. Henderfon, and his ac- 
u counting to the late marquis or his commiffioners for the fame ; nor 
<e the letter to the faid Henderfon were fu ff dent to infer a revocation f  
be affirmed: And it is further ordered and adjudged, that the refl of 
the faid interlocutor be reverfed ; and it is hereby further declared and 
adjudged, that the faid deed of revocation bearing date the 12th day of 
May 1718 do take place from the date.

For Appellants, Rob. Raymond. Ro. Dun das.
For Refpondent, Dun. Forbes. Will. Hamilton•
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