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CASES ON APPEAL FROM SCOTLAND.

Simon Lord Lovat, • * appellant j Cafeiot*
Hugh, the Son of Alexander Mackenzie of 

Fraferdale, (tiling himfeif Hugh Mailer 
of Lovat, . . .  Refpondent.

22 May 1723,
f

&fe-rent Efihejr.— Aliment r f  tbe Fiar.-*-An eftate being fettled by entail, 
up m a per Ton in life-rent, and a certain feries of heirs in fee, with the burden 
o f  an aliment to the firft fubfticute : the life-renter forfeits his life-rent 
efeheat for treafon ; and the Court of Sefiion having, in a competition with 
the donator, granted an aliment to the liar, their judgment is inverted.

/\ F T E R  the determination in the two former appeals, a new 
queltion arofe between the appellant, the grantee of the life** 

rent efeheat of Alexander Mackenzie of Fraferdale, the forfeiting 
perfon, and the refpondent, the eldelt fon of this Alexander Mac* 
kenzie, and of Emilia, the heir female of the family of Lovat, who 
(tiled herfelf Baronefs of Lovat.

By the deed of entail executed by Lord Preftonhall in 1706, in 
the lad appeal mentioned, he fettled the eftate of Lovat upon 
Alexander Mackenzie, the forfeiting perfon. his fon, in life-rent, 
and upon his grandfon the refpondent, and the heirs male of his 
body, in fee, with feveral other fubftitutions of heirs: and the 
deed contained this condition and provifo, inter aliat That the 
life-rent of the faid Alexander fhould “ be fubjedt to and with the 
“  burden always of alimenting and educating the faid Hugh

Mafter of Lovat”  (the refpondent) «* and other heirs of tailzie 
f{ above mentioned, according to their rank and q u a l i t y A n d  
in the charter and faline fubfequently obtained, the faid provifions 
and conditions are repeated,

In April 1721, the refpondent Hugh, by his father and curator 
Alexander Mackenzie of Fraferdale, who had then received his 
majefty’s pardon, brought his adtion againft the appellant before 
the Lords of Sellion in Scotland, infilling that the life-rent of 
the faid Alexander Mackenzie had been burdened with the ali­
menting of the refpondent; and the appellant having come in 
the place of the faid Alexander, the refpondent ought to be ali­
mented by him.

T he appellant made defences, and after a hearing of the caufe* 
the Court, on the tfth of February 1722, “  Found that the re- 
“  {pondent is entitled to an aliment out of the eftate of Lovat* 
“  whereof he is fiar.” The appellant having reclaimed, after 
anfwers for the refpondenr,* the Court,' on the 24th of February 
1723 « found that the refpondent the fiar of the eftate of Lovat 
“  is entitled to have an aliment out of the rents of the eftate of 
“  Lovat, which was life-rented by the faid Alexander Mackenzie* 
“  and whereto the appellant had right as donator of the faid

Alexander Mackenzie’s life rent efeheat} and allowed to either
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** patty a conjunct probation to prove the yearly rent of the faid 
cc life-rented lands and deductions, and granted warrant for let* 
** ters of diligence to that effe£l.”

Accordingly a proof was taken, by which it appeared that the 
appellant was in pofieflion of the eftate of Lovat, the yearly rent 
of which amounted to 10,000 merks, free of all burdens; and 
on the 1 ith of December 1722, the Court modified 2coo merks 
of (€ yearly aliment to the refp'ondent, to commence from the 
u  date of the fummons of aliment, oji the 12th day of April 
u  1721 ; and remitted to the Ordinary on the bills to allocate 

lands, out of which the fame (hould he uplifted by the purfuer 
u  himfelf, free of all public burdens.”
, In purfuance of this remit, the Lord Ordinary on the bills, on 

the 26th of the fame month of December, allocated to the 
refpondent the lands of Inglifton, Kirkton, Grolin, Fingafk, 
and the' mains of Lovat, to be poffefled by him during his 
father’s life, in payment of the faid aliment.

The appeal was brought from i{ two interlocutory fentences or 
€t decrees of the Lords of Seflion of the 24th of February 1722^ 

and n th  of December thereafter.”

CASES ON ArPEAL PROM SCOTLAND.

Heads of thp Appellant's Argument,
There is no colour or pretence in the law or pra&ice of Scot* 

land, for compelling the fuperior or his grantee, in whofe hands 
lands are, by the forfeiture of his vaffal’s life-rent efeheat, to 
allow any aliment to fuch vafial’s heir, or to the fiar, where the 
forfeiting perfon is tenant for life only ; no cafualty of fuperiority 
is more frequent in Scotland than that of life-rent efeheat, and 
yet no fingle inftance can be produced, where a claim of this na* 
ture was ever infilled on, or fuftained.

The obligation which lay upon the forfeiting perfon to aliment 
the refpondent was purely perfonal, and could not have afforded 
any real a&ion againlt the eftate of the forfeiting perfon prior to 
the forfeiture; wherefore by the law of Scotland, it cannot affe£l 
the appellant’s gift, which is preferable to every claim that 
did not afford a real aftion againft the eftate prior tp the for­
feiture.

As this is the undoubted law of Scotland, fo it has been de­
clared by the judgments on the two former appeals; the firft of 
which decreed, that the eftate in the appellant’s pofteflion fhould 
be chargeable with fuch debts only as were real, and did by the- 
Jaw of Scotland affc£l the fame at the time of the forefeiture $ 
and the fecond adjudged, that.the debt due to Alexander Macken­
zie of Garloch, though made a burden on the forfeiting perfon by 
the conditions of the fettlement of the eftate, as being a debt of 
the grantor’s, was not real, fo as to be preferable to the appel­
lant, becaufe it yielded no real a£lion againft the eftate at the 
time of the forfeiture. Now if real debts only in this fenfe can 
afftdl the eftate, it is impoffible that the refpondent’s claim, 
which was no more than an illiquid demand upon his father, and
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did not at all affe& the eftate, can be preferred to the appellant's 
right,

The refpondent’ s claim prior to the forfeiture was fo unfettled 
and weak, that even the perfonal creditors of Roderick Mackenzie, 
the maker of the fettlement, mud, by the law of Scotland, have 
been preferred to i t : Now the appellant’s right having already 
been found by the Houfe of Lords effectual to exclude thofe per­
fonal creditors, who have the very fame provifion made in their 
favour by the fettlement of the ^ftate as the refpondent has, it 
cannot well be imagined for what reafon the refpondent’s claim, 
which is lefs effectual than that of thofe oth.er creditors, (hould be 
preferred to the appellant’s gr«mt,

Suppofing an aliment had been due, which it is conceived was 
not, the mod the Court could have done, was to have decreed 
the appellant to have paid the fum modified, upon which proper 
procefs might have iflued. But, before the appellant was in con­
tempt, to have turned him out of pofleflion, and to have decreed 
that the refpondent fliould be put in poflefiion of lands, fuch as 
he thought fit to name, lying in the neighbourhood of the appel­
lant’s dwelling-houfe, appears to be an a£t in itfelf unreafonable, 
and very greivous to the appellant; tending like the other decrees 
already reverfed, to render his majefty’s grant altogether ineffec­
tual to him.

Heads of the Refpondent's Argument.
The aliment and maintenance of the refpondent the minor* 

was, by the exprefs appointment of the donor, who gave the 
life-rent of this very eftate to the forfeiting perfon, charged upon 
that life-rent, and was an infeparable condition upon which 
it was granted ; confequently the grantee could not have that 
life-rent but with its burden, viz. the aliment of the refpondent 
the minor. And this is the flronger, fince tire life-rent of Mr, 
Mackenzie, was not a referved life-rent, but a life-rent conftituted 
by the voluntary deed of fettlement of the respondent's predecefior, 
to whom he muft have been heir. Nor can this be looked upon 
to be only a perfonal obligation upon Mr. Mackenzie to maintain 
his heir ; becaufe the grantor of that very life-rent to Mr. Mac­
kenzie, has charged that life-rent with this aliment, and it was a 
condition upon which his life-rent was to fubfift.

T h e ’ reafon for preferring the appellant to the creditors was, 
that their debts not being particulary mentioned, and fpecified in 
the deed of fettlement, did not infer any real charge upon the 
eftate in prejudice of the grantee, as they were not made real by 
diligence before the grant was made: but this does not meet the 
cafe in queftion, becaufe the burden of the aliment of the refpon- 

• dent is particularly mentioned, and the life-rent fubjedted to it 
Befides the aliment could never be made more real upon the life- 
rent than it was ; it being both a condition, and a burden, upon 
the life-rent eftate, and confequently upon the profits of that 
eftate in the hands of the grantee.

G g  % After



4

4 ^ 2

Judgment, 
22 May

*7*3-

CASES ON A P P E A L  FROM  S C O T L A N D .
t

After hearing counfel, It is ordered and adjudged, that the 
interlocutory fentences or decrees complained of in the faid appeal he 
reverfed.

For Appellant, Rob, Raymond, Dun. Forbes,
For Respondent, C, Talbot, Will, Hamilton.

\ ■+* S  k V

Cafe io2. Alexander Mill of Hatton, William Rofs,
and David Butter, Baillies of the Town of 
Montrofe, for themfelves and other Ma­
giftrates of the faid Town,

Colonel Robert Reid and Others, Members 
of the Town Council of the faid Burgh,

23d May 1723.

■ Member e f Parliament.— In an action to reduce the eleOion of certain magif- 
traces of a royal btirgh, on account of the imprifonment of certain o f the electors 
by the provoft, who was a member of parliament: the provoft's privilege o f 
parliament could not be pleaded to flop the declarator again ft the other de­
fenders, as not elected by a fufticient quorum :

And the provoft’s privilege o f parliament could not Hop the purfuers from 
infilling upon the reafon o f reduction, that fpme of the eledlors were un­
warrantably impnfoned by the provoft.

Burgh Royal.—~It svas relevant to annul the election o f magiftrates, that the 
provoft had unwarrantably imprisoned fome of the ele&ors, during the time 
o f the election, with an inientkn to pievent their giving their votes at that 

- election.

Appellants; - 

Refpondents.

t

*7 ~HE town of Montrofe, by the fet or conftitution of the burgh, 
*  was governed by a town council, confiding of 19 members, 

viz., a provoft:, three baillies, a dean of guild, a treafurer, a mafter 
of the hofpital, 10 common councihmen, who are merchants, 
and two other common council-men, who are tradefmen. This 
town council was ele£led annually about Michaelmas by the old 
council; feven of them being continued for the year following, 
and 12 new ones being chofen.

On Wednefday preceding Michaelmas day 1722, an ele£tion 
was held for the faid burgh, at which James Scott, Efq. of Logie, 
a member of parliament was chofen provoft, the appellants baillies, 
and certain other perfons, councillors of the faid burgh ; but the 
refpondents, who were aggrieved by the election thus made, foon 
after brought an aftion of reduction and declarator againft the 
fame before the Court of Seflion. The circumftances of the cafe

0

as ftated by the refpondents were ;
That the method of election was that, upon the day of election, 

a]l the magiftrates and councillors iliould meet in the town-houfe, 
or at lead a majority of the whole, being 10, and there the old
council elefted the new, the provoft, the 3 baillies, the dean of

' guild,
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