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Simon Lord Lovat, - . Appellant 3 Caferot.

Hugh, the Son of Alexander Mackenzie of
Fralerdale, fliling himlelf Hugh Malfter

of Lovat, - - - Refpondent,
22 May 1723,

’
Life-rent Ef heat,—Aliment of the Fiar.~An eftate being fettled by entail,
upn a perfon in lite-rent, and a certain feries of heirs in fee, with the burden
of an aliment to the firt fubfticute ¢ the life-renter forfeits his life-rent
elcheat for treafon ; and the Conrt of Seflion having, in a competition with
the donator, granted an aliment to the fiar, their judgment is i¢verfed,

AFTER the determination in the two former appeals, a new
-+ queftion arofe between the appellant, the grantee of the life-
rent efcheat of Alexander Mackenzie of Fraferdale, the forfeiting
perfon, and the refpondent, the eldeft fon of this Alexander Mac+
kenzie, and of Emilia, the heir female of the family of Lovat, who
ftiled herfelf Baronefs of Lovat.
By the deed of entail executed by Lord Preftonhall in 1706, in
the laft appeal mentioned, he fettled the eftate of Lovat upon
Alexander Mackenzie, the forfeiting perfon. his fon, in life-rent,

and upon his grandfon the refpondent, and the heirs male of his -

body, in fee, with feveral other fubftitutions of heirs: and the
deed contained this condition and provifo, (uter alia, That the
life-rent of the faid Alexander (hould ¢ Be fubject to and with the
¢¢ burden always of alimenting and educating the faid Hugh
¢¢ Mafter of Lovat” (the refpondent) ¢¢ and other heirs of tailzie
¢¢ above mentioned, according to their rank and quality.”” And
in the charter and fafine fubfequently obtained, the faid provifions
and conditions are repeated,

In April 1721, the refpondent Hugh, by his father and curator

Alexander Mackenzie of Fraferdale, who had then received his
~ majelty’s pardon, brought his altion againft the appellant before
the Lords of Seflion in Scatland, infifting that the life-rent of
the faid Alexander Mackenzie had been burdered with the ali-
menting of the refpondent; and the appellant having come 1n
the place of the faid Alexander, the refpondent ought to be alia
mented by him,

The appellant made defences, and after a hearing of the caule,
the Court, on the Gth of February 1722, ¢ Found that the re«
¢ {pondent is entitled to an aliment out of the eftate of Jovat,
¢¢ whereof he is fiar.”” The appellant having reclaimed, after
anfwers for the re{pondent,-the Court; on the 24th of February
1722 ¢ found that the refpondent the fiar of the eftate of Lovat
¢ is entitled to have an aliment out of the rents of the eftate of
¢¢ Yovat, which was life-rented by the {aid Alexander Mackenzie,
¢ and whereto the appellant had right as donator of the faid
¢, Alexander Mackenzic’s hife rent efcheat ; and allowed to either
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¢¢ party a conjun& probation to prove the yearly rent of the faid
¢ life.-rented lands and dedullions, and granted warrant for let-
¢¢ ters of diligence to that effect.”

Accordingly a proof was taken, by which it appeared that the
appellant was in pofieflion of the eftate of Lovat, the yearly rent
of which amounted to 10,000 merks, free of all burdens; and
on the jrth of December 1722, the Court modified 2coo merks
of ¢ yearly aliment to the refpondent, to commence from the
¢¢ date of the fummons of aliment, on the 12th day of April
¢ 17213 and remitted to the Ordinary on the bills to allocate
¢¢ lands, out of which the fame fhould ke uplifted by the purluer
¢ hlmfelf free of all public burdens.”

In purfuance of this remit, the Lord Ordinary on the bills, on
the 26th of the fame month of December, allocated to the
refpondent the lands of Inglifton, Kirkton, Grolin, Fingafk,
and the’ mains of Lovat, to be poflefled by him during his
father’s life, in payment of the faid aliment.

Entered, The appeal was brought from ¢¢ two interlocutory fentences or
;'77 J:"3 ¢¢ decrees of the Lords of Seflion of the 24th of February 1722,

‘¢ and 11th of December thereafter.”’

Heads of the Appellant’s Argument,

There is o colour or pretence in the law or practice of Scote
land, for compelling the {uperior or his grantee, in whofe hands
lands are, by the forfeiture of his vaffal’s life-rent efcheat, to
allow any aliment to fuch vaflal’s heir, or to the fiar, where the
forfeiting perfon is tenant for life only ; no cafualty of fuperiority
is more frequent in JScotland than that of life-rent efcheat, and
yet no {ingle inftance can be produced, where a claim of this na+
ture was ever infilted on, or fuftained,

The obligation which lay upon the forfeiting perfon to aliment
the refpondent was purely perfonal, and could not have afforded
any real altion againft the eftate of the forfeiting perfon prior to
the forfeiture ; wherefore by the law of Scotland, it cannot affet
the appellant’s gift, which is preferable to every claim that
did not afford a real alion againft the eftate prior tp the foy
feiture.

As this 1s the undoubted law of Scotland, fo it has been de-
clared by the judgments on the two former appeals; the firft of
which decreed, that the eftate in the appellant’s pofieflion fhould
be chargeable thh {fuch debts only as were real, and did by the:
law of Scotland affet the fame at the time of 'the forefeiture §
and the fecond adjudged, that the debt due to Alexander Macken-
zie of Garloch, though made a burden on the forfeiting perfon by
the conditions of the Tettlement of the eftate, as being a debt of
the grantor’s, was not real, fo as to be preferable to the appel-
lant, becaufe 1t yielded no real action againft the eftate at the
time of the forfeiture, Now if real debts onlyin this fenfe can
affc&t the eftate, it is impoflible that the refpondent’s claim,
which was no more than an illiquid demand upon his father, and

did
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did not at all affe&t the eftate, can be preferred to the appellant’s
right,

gThc refpondent’s claim prior to the forfeiture was fo unfettled
and weak, that even the perfonal creditors of Roderick Mackenzie,
the maker of the fettlement, muft, by the law of Scotland, have
been preferred to it: Now the appellant’s right having already
been found by the Houfe of Lords effeCtual to exclude thofe per-
{fonal creditors, who have the very fame provifion made in their
favour by the fettlement of the eltate as the refpondent has, it
cannot well be imagined for what reafon the refpondent’s claim,
which is lefs effe€tual than that of thofe other creditors, fhould be
preferred to the appellant’s grant,

Suppofing an aliment had been due, which it is conceived was
not, the moft the Court could have done, was to have decreed
the appellant to have paid the fum modified, upon which proper
procefs might have iffued. But, before the appellant was in con-
tempt, to have turned him out of pofleflion, and to have decreed
that the refpondent fhould be put in pofleflion of lands, fuch as
he thought fit to name, lying in the neighbourhood of the appel-
lant’s dwelling-houfe, appears to be an act in itfelf unreafonable,
and very greivous to the appellant ; tending like the other decrees

already reverfed, to render his majelty’s grant altogether ineffec-
tual to him. |

Heads of the Refpondent’s Argument.

The aliment and maintenance of the refpondent the minors
was, by the exprefs appointment of the donor, who gave the
life-rent of this very eftate to the forfeiting perfon, charged upon
that life-rent, and was an infeparable condition upon which
it was granted ; confequently the grantee could not have that
life-rent but with its burden, viz. the aliment of the refpondent
the minor. And this is the ftronger, fince the life-rent of Mr,
Mackenzie, was not a referved life-rent, but a life-rent conftituted
by the voluntary deed of fettlement of the refpondent’s predecefior,
to whom he muft have been heir. Nor can this be looked upon
to be only a perfonal obligation npon Mr. Mackenzie to maintain
his heir ; becaufe the grantor of that very life-rent to Mr. Mac-
kenzie, has charged that life-rent with this aliment, and it was a
condition upon which his life-rent was to fubfift.

The' reafon for preferring the appellant to the creditors was,
that their debts not being particulary mentioned, and fpecified in
the deeq of fecttlement, did not infer any real charge upon the
eftate in prejudice of the grantee, as they were not made real by
diligence before the grant was made: but this does not meet the
cafe in queftion, becaufe the burden of the aliment of the re{pon-
- dent is particularly mentioned, and the life-rent fubjeted to it

Belides the aliment could never be made more real upon the life-
rent than it was ; it being both a condition, and a burden, upon

the life-rent cftate, and confequently upon the profits of thag
eftate in the hands of the grantee. |
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Judgment,  After hearing counfel, It is ordered and adjudged, that #:e

:;zgd.ay interlocutory fentences or decrees complained of in the faid appeal be
yeverfed.
Tor Appellant, Rob. Raymond,  Dun. Forbes.
For Refpondent,  C. Talber. Will. Hamiltos.

" >~y KN 4

Cafe102. Alexander Mill of Hatton, William Rofs,
and David Butter, Baillies of the Town of
Montrofe, for themfelves and other Ma-
| giftrates of the faid Town, - - Appellants;

Colonel Robert Reid and Others, Members
of the Town Council of the faid Burgh, Re/pondents.

23d May 1723.

- Member ¢f Parliament.==In an a&ion to reduce the eleftion of certain magif-
trates of aroyal burgh, on account ot the imprifonment of certain of the cletors
by the provoft, who was a member of pa:liam:nt: the provoft's privilege of
parliament ¢ould not be pleaded to flop the declaracor againft the other de-
fenders, as not eleted by a fufficient quorum :

And the provoft’s privilege of parliament cculd not ftop the purfuers from
infifting upon the reafon of redution, that fome of the eleCtors were un-
warrantably imprifoned by the provoft.

Burghb Royal.—It was relevant to annul the eletion of magiftrates, that the
provoft had unwarrantably imprifoned fome of the eleCtors, during the time
of the ele@ion, with an intentizn to prevent their giving their votes at that
eletion.

THE town of Montrofe, by the fet or conftitution of the burgh,

was governed by a town council, confiiting of 19 members,
viz., a provoft, three baillies, a dean of guild, a treafurer, a mafter
of the hofpital, 10 common council-men, who are merchants,
and two other common council-men,; who are tradefinen. Thig
town council was eleQled annually about Michaelmas by the old
council ; feven of them being continued for the year following,
and 12 new ones being chofen,

On Wednefday prectding Michaelmas day 1722, an eleCtion
was held for the faid burgh, at which James Scott, Efq. of Loge,
a member of parliament was chofen provoft, the appellants baillies,
and certain other perfons, councillors of the faid burgh ; but the
refpondents, who were aggrieved by the ele&tion thus made, foon
after brought an aftion of redution and declarator againft the
fame beforc the Court of Seflion. The circumitances of the cafe
as f{tated by the refpondents were ;

That the method of elction was that, upon the day of eletion,
a]l the magiltrates and councillors {hould meet in the town-houfe,
or at leaft a majority of the whole, being 10, and there the old
council eleCted the new, the provoft, the 3 baillies, the deanﬁf

guild,



