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re{pondent’s failure to pay the money; but this leaves the whole
caufe as open and unfettled after the examination of witnefles
and produttion of books, as if no fuch proceedings had been ;
fo thar all the expence and delay to be thereby incurred might

be fruitlefs.
The enjoining the appellant to transfer the South Sea ftock,

arifing from the two g¢ool. fubfcriptions, (which covers but
a {mall part of the debt), or otherwife to find caution to put
the fame out of his own power ; and the ordaining the clerk, not
to give up to the appellant the promiflfory note entrufted in his
hands, are apprehended to be very hard and unufual. They
tend to firip the appellant of all means of ever obtaining fa-
tisfaCtion from the refpondent, and make him quit the only
{ecurity he has for payment of 2 fmall part of the money
due.

This day being appointed to hear counfel upon this petition
and appeal, counfel accordingly were called in to be heard; and
counfel appearing only for the appellant, proof was made of
the due fervice on the refpondent’s agent of the order for hear-
ing the faid appeal ; and thercupon the counfel for the appel-
lants were heard, and due confideration had of what was offered
in relation to the caufe.

It is ordered and adjudged that the faid petiticn and appeal be
difmiffed, and that the feveral interlocutory fentences therein complained

of be affirmed.
For Appellant, C. Talbot. Will. Hamilton.

On three Appeals. | -
The Commiffionets and Truftees for the
Forfeited Eftates, - - - Appellants

George Lockhart of Carnwath, Elq; - = Refpondent.
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Prefumption-L’mJ—Bonds of penfion granted- to an advocate, afterwards Pro-
fident of the Seffion, during bits continuance to be an advocare, arc fued on,
after his death by his fon, as wholly remaining due, aftcr the lapfe of a good
many years fromt thelr dates; and are f{ultained till the date of the grantee’s
becoming Prefident of the Seflion, his fon bwmg his oath of credulity as to
any paymcnts made on the debts acclaimed.

OBERT Earl of Southefk, deceafed, on the 28th of April
1674, granted a bond of pcnﬁon to Sir George Lockhart,

the refpondent’s father, for the payment of 300 metks yearly to
him, his heirs, exzcutors, and aflignees, during his continuance
to be an advocate, by two half-yearly payments, the firft com-

mencing at Martinmas. 1674.

The
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The refpondent’s father continued to praétife as an advocate,
till the 1ft of January 1636, when he was made Lord Prefident
of the Seflion. He died in 1689, leaving the refpondent, his
fon, about eight years of age ; the refpondent was confirmed exe-
cutor to his father, by the commxﬂ‘anes of ILdinburgh, on the
23d of January 169o0.

After the attainder of James late Earl of Southefk, and feizure
of his eftate real and perfonal by the appellants, the refpondent
entered his claim before them on the faid bond, for the faid {um
of 3co merks yearly from Martinmas 1674 to January 1€86.

‘This claim came to be heard before the appellants, on the
1ft of September 1719, when they were pleafed to difallow and
difmifs the {ame.

‘The appellant thereupon appealed to the Court of Delegates,
who, after hearing counfel for both parties, on the 3d of March

1724 ¢ reverfzd the decree of the faid commifhioners, with this
“¢ quality, that the refpondent do make up proper titles in his
“ perfon to the faid debt, before he receive debentures from the
¢ appecllants, and al{o give his oath of credulity as to.any pay-
¢¢ ment made of the debt acclaimed, and reftriét the faid claim
¢ to the time till the fiid Sir George Lcckhart was made pre-
¢ fident of the Seflion.”

The frft appeal was brought from ¢¢a decrec of the Court of
‘“ Delegates in Scotland, made the 3d of March 1424.”

An eppeal, of a nature precifely fimilar, was at fame time
prefented by the appellants on the following cafe :

George Earl of Mariflchal, deceafed, on the 10th day of March
1673, exccuted a bond to the faid Sir George Lockhart, reciting,
that he having many experiences of the found and wholefome
advices and good fervices done to him by his trufty and faithful
friend Sir George Lockhart, advocate, his ordinary.advocate and
counfellor, in his affairs and bufine(s at law ; and being very fen-
{ible of the trouble and pains hie was puat to therein, and being de-
firous in fome meafure to remunerate his kindnefls, and trufting
he would continue the fame towards him, therefore he obliged him-
{clf to pay to the faid Sir George Lockhart, his heirs, executors,
or allignees, the fum of 400 -merks Scots money, in name of pen-
fion, yearly, in time coming during the faid Sir George’s continu-
ing to bc an advocate.

. A claim, fimilar to that in the firft appeal, was entered by the
refpondent, on the forieited eftate of the LEarl of Marifchal, on
account of this bond, which, on the 16th of September 1520,

was difallowed by the appeilants 3 but, upon an appeal, the Court
of Delegates, on the 3d of March 1724, reverfed the judgment
of the appellants, and decided as in the firlt appeal.

The fecond appeal was brought from ¢ a decree of the Court
¢¢ of Delegates in Scotland, made the 3d of March 1724.”

‘The appellants alfo prcfcutcd a third appeal, on the following
cafe:

Alexander, late Earl of Linlithgow and Callender, deceafed,

on the r1th of February 1676, executed a bond for paying to the
L 12 {aid
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faid Sir George Lockart, during all the days of his lifetime, at
Ieaft duricg his continuing to be employed in his affairs, and
until the {aid penfion fhould be recalled and difcharged, the fum
of 400 merks Scots yearly.

The refpondent made a claim fimilar to the two former on the
forfeited eﬂ:ate of the Earl of Linlithgow and Callender, on ac-
count of the lait mentioned bond ; but his claim was difmiffed by
the appellants on the 20th of Auguﬂ: 1720. "He brought his ap-
peal to the Court of Delegates, who, on the faid 3d of March
1724, reverfed the judgment of the appellants, and decided as i
the two former appeals.

The third appeal alfo was brought from ¢ a decree of thc—. Court

¢ of Delegates in Scotland, made the 3d of March 1724.”

Heads of the Appellants’ Argument.

The decrees of the Court of Delegates are founded on a fup-
pofition, that the annual penfions are in arrear, and unpaid; from
the time of granting the refpetive bonds ; and, that no part was
ever paid to Sir George LocLhart which is conccxved to be in-
credible.

For thefe bonds have never been put in fuit, nor has any dili-
gence been done for non-payment of the faid yearly penfions ; nei-
ther by the refpondent’s father, nor his tutors or curators, during
his minority, nor by bim{clf fince he came of age, except entering
the aforcfaid claims; and no proof was offered, or brought, of
any fervice performed by the {aid Sir George Lockhart, to any of
the faid earls, who granted the bonds claimed, nor of any arrears
refting in refpect thereot, though the condition of granting one
* of thefe bonds was exprefled to be for fervices to be done; and
the Earl of Callender, grantor of one of the bonds, du:d Jong
before the refpondent’s father.  Such penfions are in ufe to be
paid annually, though it be impoflible in the prefent cafe to re-
cover the relcafes of fuch annual payments. Befides, when the
refpondent, or his tutors, made up titles in his perfon to the
perional eftate left by his father, noinotice was taken of the fums
now claimed.

Heads of the Refpondent s Argument.

As the bonds in queltion are admitted to be regularly executed,
they are not to be taken away by precfumptions of any kind. 1f
a bond is not fued for in 40 years after its date, it is then barred
by the {tatute of limitations in Scotland; but if any ation is
commenced in that time, nothing can take away the bond but an
actual proof of payment; for as the obligee is not obliged to {ue,
bis having the original bond in his pofleflion, is a prefumption of
non payment; and if fuch action be commenced in 40 years, the
obligee will be entitled to recover payment. -

It is true, the earlicft of thefe bonds was executed in 1673,
and the laft yearly fums payable upon all of them became due in
1686; but the refpondent was 12 years of the time a minor, and

:6:7 ¢, 2, 1t i3 cxprefsly provided by a&t of parliament 1617, c. 12, ¢ That

““ 10
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¢ in the courfe of the f{aid 40 years’ prefcription the years of
“ minority and lefle age fhall no ways be counted, but only the
¢ years during the which the parties again{t whom the prefcrip-
¢« tion m ufed and objeCted were majors, and palt 21 years
«¢ of age.” ' ‘

The refpondent’s claim was entered in 1718, not quite 19
vears after the laft payments became due on the bonds, including
the years of the refpondent’s minority, nor above 33 years from
the date of the oldeft bond, exclufive of his minority.

There is no neceflity for the refpondent’s proving, that his fa-
ther rendered any fervice as an advocate to the late Earl of South-

efk. Bands of this kind are given merely as retaining fees, and
'~ are payable whether any fervice be done or not. The recital of
this bond is for certain good deeds done and pes formed and to be done
and performed, and the penfion thereby granted is payable to Sir
George Lockhart, his heirs, executors, and aflignees, during his
continuing to be an advocate; which plainly fhews, that any proof
of fervice rendered was not neceflary; and, indeed, in the na-
ture of this cafe, fuch proof cannot be had.’

Such penfions are feldom or never paid annually ; on the con-
. trary, they are frequently and ufually left unpaid for a great many
years together, In the cafe Mrs. Black aud Sir Peter Frafer, upon
an appeal, it was determined that the penfion fhould be paid
though a great many years in arrear.

It is of no moment that difcharges cannot now be eafily re-
covered, for that will be an argument againft all debts that are
fued at any diftance of time: and, on the contrary, it is to be
prefumed, that the obligee having the bond, the debt is not fatif-
fied unlefs difcharges are produced.
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After hearing counfel on the firft appeal, It is ordered and Judgmen,

adjudged, that the fame be difmiffed ; and that the decree therein
complained of, with refpect to the bond claimed by the refpondent,
alleged to have been given to Sir George Lockhart, bis father, by
Rabert late Earl of Southefk, be affirmed.

A fimilar judgment was feparately pronounced, of fame date,
insthe two other appeals.

For Appellants, P. York. C. Wearg.
For Refpondent, C. Talbot. Will. Ham:ltan.
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