
. 594
diftniffied, and that the interlocutor and decree, and the affirmance 
thereof% therein complained o f be affirmed: and it is further ordered, 
that the appellant do pay or caufe to be paid to the respondent the fum 
of five pounds for his cojls in refpsB of the faid appeal. ' '

For Refpondent, Dun. Forbes.

CASES ON APPEAL FROM SCOTLAND.

Cafe 133. William Nifbet of Dirlefon, Efq; elded Son
isTjanl of William Nifbet, Efq; deceafedj by his 
1720. firft W ife, and Executor of his faid

I

Father, Appellant;

* cr* ♦

Janet, Jane, and Willielmina Nifbet, Daugh­
ters of the faid William Nifbet, deceafed, 
by his fecond W ife, by Mr. David Erfkine 
of Dun and Others, their Tutors and 
Curators, - Refpotidcnts.

I
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7 th March 1726-7.

Lrgitim — H u jb a n d  a m i W 'f e  — P r o v i/ io n s  to  H e ir s  a n d  C h ild r e n .— B o n d s ,—  
Portions to ».hiloren in a contract o f marriage^ if  not lo exprefled, do not 
exclude their right of legitim.

Upon a wife’ s renouncing her thirds, by the contract o f marriage, the 
divifion o f the perfona! eflate is bipartite, one hall legitim, the other half 
dead’s part.

Provifions to children, in this cafe, do not come off the whole head of the 
ckecutry as a debt j but they arc firft to impute the jegitim in payment o f 
thefe portions, and take the rest as a debt from the deads' part if  neceflary.

Bonds fall under legitim.

IL L IA M  N ISB E T, late of Dirleton, deceafed, had by his 
* * firft wife the appellant, his eldeft fon and heir, Walter his 

fecond fon, and three daughters.
By contra& executed in April 17 11 , previous to Mr. Nifbet’s 

marriage with his fecond wife, the mother of the refpomlents, in 
confideration of the lady’6 fortune, which was coniiderable, lie 
fettled upon her lands, to the value of 4000 merles per annum, for 
her jointure, in full fatisfadlion for her dower, third of moveables, 
or others which (lie might claim by law, in cafe fhe firould furvive 
her faid intended hufband: and by the fame contradl: he bound 
himfeif to lay out the fum of ico .o o c/. Scots in the purchafe of 
lands to be fettled upon himfeif in life-rent, and the heirs male 
to be procreated of the faid intended marriage in fee ; but if there 
fhould be no heir male of the faid marriage, but daughters, M r. 
Nifbet bound himfeif and his heirs to pay the feveral fums follow­
ing; if but one daughter, the fum of 36,000 merks; if  two 
daughters, the fum of 50,000 merks; and if three or more 
daughters, the fum of 6c,000 merks, to be divided as the faid
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William Nifbet fhould think fit, and payable, after his deceafe, 
at the daughters’ refpe&ive ages of eighteen or marriage, with 
intereft from that time; and till the fame fhould be payable, he 
covenanted'to maintain, educate, and aliment the daughters ac­
cording to their quality *, with provifo, that the (hares of daugh­
ters dying fhould go to furvivors*, but if one daughter only fhould 
furvive, (he (hould have 40,000 merks. There Was no provifo, 
or claufe in this contract, that the fums provided to the daughters 
fhould be held to he in full of their legitim.

In July 1718, William the father made his will, naming the 
appellant his eldeft fon executor, and univerfal refiduary legatee, 
and difponing his whole moveable eftate in his favour, with the 
burthen of certain legacies, and with a provifo, that the tefta- 
ment {hould not derogate from the provifions granted to his other 
children.

In September 1722, when there w a s  ifiue of the fecond mar­
riage, one fon David, and two daughters Janet and Jane, two of 
the refpondents, William the father, in purfuance of the marriage 
contract, difponed certain lands of the value of 100,000/. Scots 
and upwards, in favour of the faid David and the heirs male of 
his body ; whom failing, to the other heirs male of the marriage ; 
whom failing, to Walter Nifbet his fecond fon of the firft mar­
riage. And of the fame date, he granted a bond of provifion to 
the refpondent Janet his eldeft daughter, for payment of 12,000/. 
Scots to her, at the firft term after his deceafe, with intereft there­
after, which he declared to be a burden upon the 100,000/. Scots 
provided to the heir male of the fecond marriage; and that it 
(hould be in full of her portion natural, and of all fucceflion (he 
could claim through her father’s deceafe, or her mother’s contra£fc 
of marriage. On the 28th of March 1724, he granted a bond in 
fame terms to his daughter Jane for 9600/. Scots.

David, the eldeft fon of the fecond marriage, died before his 
father, whereby his provifion went to Walter the fecond fon of 
the firft marriage; and the bonds of provifion to the two daugh­
ters became void. William the father afterwards died in O&ober 
1724, leaving his wife pregnant of the refpondent Willielmina, 
born a few months after her father’s death j for her no fpecial 
provifion had been made by the father.

After the father’s death, the refpondents brought an a&ion 
againft the appellant before the Court of Seftion,. in which they 

• claimed the 60,000 merks fpecified in their mother’s contrail of 
marriage, as a debt upon the appellant; and alfo a moiety of the 
refidue of the clear perfonal eftate as their legitim.' The appel­
lant pleaded, that the legitim was only due to children who had no 
other provifion, and that the refpondents were excluded from 
legitim by the pro.vifions made for them in their mother’s contrail 
of marriage. The refpondents in anfwer contended, that thefe 
provifions were not given or to be accepted of in full of legitim, 
but were only to fecure a certain fum to the children in all events, 
but not to deprive them of their legal provifions.

Q _ q  2

CASES ON APPEAL PROM SCOTLAND*

The



I

$9*5 CASES ON APPEAL FROM SCOTLAND*

\

%

K

Entered, 
%% Feb. 
Ji 725-6.

The Lord Ordinary, on the 17th of July 172$’, <c Found that 
cc the provifions'in the marriage-contraft in favours of the re- 
€C fpondents did not exclude the legitim/’ And the appellant - 
having reclaimed, the Court adhered to the Lord Ordinary’s in­
terlocutor on the 2d of December 1725.
, The appellant having petitioned againft this interlocutor, after 
anfwers thereto, the Court, on the 18th of January 1726,
€C Found that the deceafed’s moveable eftate admitted only 
<( a bipartite divifion, betwixt the children’s legitim and the 
t( deceafed’s deads part by equal portions : and found, that 
<€ the provifions of the deceafed’s contraft of marriage in fa- 
*( vour of his children thb refpondents mud come off the 
“  whole head of the executry as a debt; and that what re- 
(( mains after payment of thefe provifions and of the deceafed’s 
€t other moveable debts, the children come to have a right to 
** the equal half thereof as their l e g i t i m The appellant having 
petitioned againfl this interlocutor, the Court, on the 8th of Fe­
bruary 1726, “  adhered to that part of the former interlocutor 
u  finding that the deceafed’s moveable eftate admits only of a

bipartite divifion betwixt the children’s legitim and the de- 
44 ceafed’s deads part by equal portions ; and found, that the 
44 refpondents had a (hare in virtue of their legitim to the half of 
4C the principal fums in bonds due by the deceafed.” And after 
a hearing on the point of the collation contended for, the Court, 
on the n th  of fame month, 44 Found that the provifions of the 
4C deceafed’s contract of marriage in favours of his children the 
44 refpondents, muft come off the whole head of the executry 
44 as a debt \ and therefore adhered to their former iuter- 
44 locutor.”

The appeal was brought from 44 an interlocutory fentence of 
44 the Lord Ordinary, made the 17th of July 1725, and the af- 
44 firmance thereof by the Lords of Seftion the 2d of December 
44 following; as alfo from leveral other interlocutory fentences 
44 of the Lords of Seflion, of the 18th of January, 8th of Febru*
44 ary, and the £ ith of fame February 1726.

t Heads of the Appellant's Argument.
The teftator in his contract of marriage with the refpondents’ 

mother, having obliged himfelf, his heirs and executors, to pay
60,000 merks to the daughters of the marriage, the refpondents 
can claim no more than that provifion, which the. appellant, as 
heir to his father, would have been obliged to pay them, if the v 
perfonal eftate had not amounted to that fum. It is indeed true, 
that a father may make provifions to his children by bonds, or 
other voluntary deeds, which will not exclude their legitim un- 
lefs fo expreffed, becaufe of the prefumed intention of the father 
to referve to them fuch a claim 5 but where provifions are made > 
by contradf, before marriage, in the way of ftipulation with the 
intended wife and her friends, fixing the (hare of the father’s per­
fonal eftate to which the chikireu are to fucceed\ in that cafe, as

the
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the father’ s eftate is obliged, in all events, to pay them the pro­
portion, ftipulafed in the contract, fo he is left at liberty to difpofe 
of the reft as he pleafes.
n  If the refpondents were not barred by the provifions made for 
them, in the mother’s contract of marriage, yet thefe provifions 
behove to be imputed to the legitim (/. e. mud be reckoned as 
£art of it), and the children could, in fo far only as thefe provi­
fions fall ftiort, have an action of fupplement. That this was the rule 
in the Roman law cannot be a queftion ; therefore, as this doc­
trine of legitim was wholly derived from thence, it ought to de­
termine the prefent cafe, if it were not fufficiently eftablifhed by 
the law of Scotland. Bonds of provifion granted to children, or 
portions given with daughters at their marriage, were always im­
puted in payment of their legitim. The Lord Stair, and Sir 
jGeorge Mackenzie, ftate this as a fettled point in the law of Scot­
land, as founded in the nature of the thing. The law gives a 
legitim to the children for their provifions; but does not exclude 
the father’s paying this legitim, either in whole or in part, during 
his life ; and every indefinite payment or provifion made, during 
the father’s life, muft be imputed towards fatisfa&ion thereof, 
from the undoubted maxim of law, that, debitor non prafumitur 
dona re.

Stair's Jnft. 
B* tit* 8*
§ 45- .
Mackenzie’s
Obfeiv. 10
Aft Pari.
3 Car. a.

/

All the Scots lawyers agree, that when there is a reli£! fur- 
viving, as in the prefent cafe, the executry is tripartite. To fuch 
legitim the children have a right by fucceffion, and not from any 
communion or joint intereft in their father’s eftate. And it is 

jus tertii, for the children to queftion which way their father has 
difpofed of two thirds; and of this there is an exprefs precedent 
in the cafe of Allardice v. Smart, affirmed in the Houfe of Lords Ailardycev. 
12th February 1721*2, where a provifion of 24,000 merks was ^ jart» 
made, in a contract of marriage, to the children of the marriage : this ceilec- 
the father having tranfa&ed with fome of the children for fmall tion, 
fums, .the Court of Seflion found the benefit of thofe tranfadtions 
did not accrefs to t'he remanent children; and although in that 
cafe the children had a joint intereft, 'yet the jus accrefcejidi did 
not obtain.

But the jus relifta arifes from the' joint communion betwixt the 
hufband and wife, and the legitim being a debt upon the father 
to provide fuch a (hare of his eftate to his children, after his de- 
ceafe, whenever that debt comes to be difcharged, and the joint 
eftate of the hufband and wife is difburthened thereof, an equal 
divifion betwixt the relidt and executor mud neceffarily happen; 
and all the lawyers who have faid that when the wife prede- 
ceafeth, the executry is at any time bipartite, have confidered the 
cafe in this light, viz. that upon the wife’s demife, her executors 
have claimed a third, whereby only two thirds remain under the 
father’s adminiftration, to be divided, upon his deceafe, betwixt 
the children and his executors; fince, then, the wife’s executors 
can claim , and are prefumed to have claimed her third, and the 
children dying before their father are no more confidered than if

Q. q 3 they '



they never had exifted, the reafoning cannot reciprocally hold 
from the one to the other.

By the act of parliament 1669. c. 19. .there is no more in­
tended than a regulationof quots payable to the bifhop ; and all 

' the lawyers who have written on the fubjeft, particularly Sir Geo. 
Mackenzie, have put no other glofs upon it. The legiflature 
might certainly tax what part of a man’s moveable eftate they 
thought fit j but fuch taxation could never regulate the fucceffion t 
of moveables otherwise eftablifhed.

Heads of the Refpqndents’ Argument.

The intention of the marriage-articles was, no doubt, in all events, 
to fecure a certain provifion for the daughters, becaufe it might 
be uncertain what the perfonal eftate of their father might amount 
to at the time of his deceafe; but that was by no means to ex­
clude them from the provifion the law makes for them ; for had 
the intention of the parties been fuch, it would have been fo ex- 
preffed, but it not being mentioned to be in exclufion of their 
legitim they are entitled to both. This is the unanimous opinion 
oi all the lawyers of Scotland, particularly Ld. Stair’s Inti. tit. 
Executry, § 45. Sir John Nifbet, fo. 9. Sir John Stewart, 
fo. 14. and 132.

The father has a right to, and is the common adminiftrator of 
all the perfonal eftate during his life only: at his death the per­
fonal eftate is fubjeft to be divided according to the direftion of 
the law. if, therefore, it excludes the wife’s right by a fettlement 
upon her, that does not veft her right in the hufband, but the 
pcrfonal eftate of the father, which otherwise would have been 
divided into thirds, will be divided into moieties. If there are 
children who have accepted of a provifion in lieu of their legitim, 
that does not give the benefit of their ihare to the hufband, but 
the wife in that cafe is entitled to a moiety; and there is the fame 
reafon, that where the wife accepts of a fcttlement in lieu of her 
third, the children fhould have the benefit of that, and be entitled 
to one moiety.^

By the inftruftions given to the commiflaries in confirming of 
teftaments, the rules of diftribution are laid down thus: If there 
are no children, or only children that are Joris-familiat (that is, 
have accepted of a portion in full of their legitim), the teftament 

. is to divide in two ; and though the cafe of a wife’s renouncing 
is not exprefsly taken notice of, yet the reafon is the fame ; for 
fince the non-exiftence and renunciation of the children are put 
upon the fame footing, the fame reafon holds where there is no 
wife, or where (he has renounced$ if there was no wife, the 
diviuon would be in moieties; if fiie had renounced, the divifion 
ought to be the fame ; and fo it is in the cafe of children, and the 
praftice of the Commiflary Court is the fame in both cafes. By the 
aft 1^69. c. 19. it is enafted, u That the commiiTaries ad- 
“  mit of no divifion in teftaments in favours of the widow who 
li has renounced, and if a bipartite or tripartite divifion be, prayed

1 “  by
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<e by the executor at the confirmation upon her account, if it 
“  (hall appear* {he has renounced, the teftament (hall be con- 
4i firmed without divifion upon her account.”  Consequently, fince 
file is excluded, and no divifion to be made on her account, the 
diftribution muft be in the fame manner as if there was no wife, 
that is by moieties. Nor will it alter the cafe that the provifion 
made for the wife is out of a real eftate, and confequently a fund 
out of which the children could have no legitim ; for if a real 
eftate were given to younger children and accepted by them in 
fatisfaflion of their legitim, their renunciation would have the 
fame effc& as if fo much of the perfonal eftate had been paid 
them ; and fo if the hufband fells a real eftate, though the widow 
and children would have had noN intereft therein, if it had not 
been fold, yet the price becomes perfonal eftate, and adds to 
that common fund in which the wife and children are Severally* 
interefted.

The appellant contended, that by a& of parliament 1661, c. 32. 
bonds bearing intereft are declared moveable as to feme particular 
cafes, yet no notice is taken of the children’s legitim, and therefore 
that they muft, as to that, remain ftill heritable, and confequently 
not fall under the legitim. But thefc bonds are by the a61 declared 
moveable, that the fame might fall to the executors, or belong to 
the neareft of kin, that is making them moveable as to all efte&s; 
and the legiflature having it in view to determine in what cafes 
they Should remain heretable, exprefled it to be, Quoad Jifciim &  
reliftam ; as they determined in what cafes they were to be 
heretable, and there is no mention of the legitim, they muft 
as to the children be confidered as moveable. And fince by this 
a& they go to executors or neareft of kin, exclufive of the relidt, 
they muft be divided wholly into legitim and dead’s part.

Collation, or bringing into hotchpot, was only introduced as a 
remedy for preferving an equality amongft brothers and Sifters, 
and concerns only the divifion of the legitim betwixt them, but 
has no effect upon the extent of that legitim, nor uport the extent 
of the dead’s part, or the widow’s (hare. The right to thê  legitim 
is not a fuccefiion but a divifion arifing upon the death of the 
father, and exactly of the fame nature wit 1 the third due to the 
Widow; and fuppofing the widow fhould by the marriage have a 
particular fum fettled to be paid her upon the death of her huf­
band, (he will not be obliged to bring that into hotchpot, or im­
pute it pro tanto; no more ought the children what is provided 
for them. Especially fince the provifion by the marriage-articles 
in favours of the refpondents is to be confidered as a debt, and as 
Such is to be paid before any divifion can be made, for the divi­
fion operates only upon the refidue of the perfonal eftate after all 
debts paid, and if they are creditors they ought not to impute ; 
and of the fame opinion is Sir George Mackenzie, for he fays, 
u If children get bonds of provifion from their father, they are b. 3 
“  not thereby excluded from their legitim, nor are they obliged 
*c to collate thefe bonds of provifion, and to impute them as a part 
w of their portion natural, but they have right to them as mere

4 u creditors,
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?* creditors, and may likewife feek their legitim and thus it has 
been determined in feveral cafes.

After hearing counfel, It is ordered and adjudged, that the 
interlocutory fenteme of the Lord Ordinary of the 17 th of July 1725, 
and the affirmance thereof be 'affirmed; and it u further ordered and 
adjudged  ̂ that fo much of the interlocutory fentence of the i 8th of 
fanuary 1 72 6 as appoints only a bipartite divifton betwixt the children's 
legitim and the deceafed's part by equal portions be affirmed; but that the 
other part of the fame interlocutory fentence whereby the Lords of Sefftont 

found 'That the proviftons in the deceafed's contra El of marriage in 
i( favour of the children, the plaintiffs, muft come off the whole head 
€C of the executry as a debtf be reverfed: and it is atfo ordered and 
adjudged, that the interlocutory fentence of the 8th of February 
1726 be affirmed; and it is hereby further ordered and adjudged, that 
the refpondents have their fu ll legitim as to the demands of the 60,000 
merks, or any part thereof that may become due by the marriage-ccn- 
traEl, when the fame fhall become due and be demanded; that then 
what fhall have been received on the account of the legitim Jhall 
be accounted and imputed as payment pro tan to of the marriage 
contract.
I

For Appellant, P . Torke, Dun, Forbes.
For Respondents, C, Talbot. Will, Hamilton.
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That part of the judgment here reverfed, relative to the chil­
dren’s provifions being taken off the whole head of the executry 
as a debt, is. given as an exifling precedent by Lord Kaims in his 
Decifions. I do not find this ftated in the Di&ionary, or in 
Bankton or Erfkine ; but the judgment of the Houfe of Lords 
feems directly contrary to the do&rine laid down in Erfkine, 
B . 3'. Tit. 9. § 22. on this point, fupported by two decifions, 
Dickfon, 19th June 1678, and Murray, 16th July 1678.

N ' This cafe agrees more with the decifion in the important cafe 
o f Hog and Lafhley, in the Houfe of Lords, 7th May 1792, than 
the cafe of Allardyce v. Smart here mentioned does. The pre- 
fent, however, is not upon points precifely fimilar to thofe in
thefe other cafes.► « - % *■ »
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