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tor, putting this bill to his debit, and for the balance of the
account due to him he enters into the ranking.

‘ Under these circumstances, I am sorry to find this case come be-
fore you. And I must therefore move that the interlocutors com-
plained of be reversed, and the interlocutor of the Lord Ordinary be
affirmed, that the appellant be assoilzied, and that the respondents
do pay to the appellant his costs in the Court below, according to
the course of the Court.”

It was accordingly

Ordered and adjudged, that the interlocutors of the Lords
of Session, of the 1st and 2Ist I'ebruary 1797, be re-
versed. And 1t is further ordered, that the defender
(appellant) be assoilzied ; and that the pursuers (re-
spondents) do pay to the defender (appellant) the ex-
penses incurred by him in the Court below, according
to the course of the Court.

For Appellant, . Grant, W. Adam, Thos. W. Baird,
For Respondents, Sir John Scott, Chas. Hay, Wm. Tait.

(M. 7625.)

WirLiam ST, WiLniaM DryspaLE of the -
Turf Coffee-House, WiLLiaM DUMBRECK
of the Hotel, JAMEs RoBerTsON of the
Black Bull, Joun Hay, and Joun Mac- Appellants ;
KAy, and Others, Chaise Hirers or Post-
masters in Edinburgh,

WiLrLiaM ScorT, Procurator-Fiscal of the ) g
County of Edinburgh, % Ltespondent.

House of Lords, 8th Jan, 1798.

PostMASTERS—ILLEGAL CoMBINATION To RAISE RATES oF PosTING
—J URISDICTION OF THE JUSTICES.— Circumstances in which it was
held that an agreement among the posting masters in Edinburgh, to
raise the rates of posting, was an illegal combination, and that the
justices had jurisdiction to decide in such a case. An appeal
being taken to the House of Lords, the Lord Chancellor, in affirm-
ing the judgment, intimated that such a combination was illegal ;
but that the justices had no powers to fix the rate of posting.
And that, neither for the disposal of'these points, nor the other ques-
tions appealed against, had the appeal been brought in a regular
manner; it being brought prematurely, and before the whole ques-
tion was exhausted in the Court below.
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1798. The appellants finding themselves losers by carrying on
the business of cbaise hirers or postmasters at the rate of
PRI &c. 94, per mile for posting, were under the necessity of giving
scorr.  motice to the public that after a certain date ¢ they would
‘“ be under the necessity of charging for every pair of horses

“ travelling post 1s. per mile, exclusive of duty.”

The advertisement was signed, at the desire of the appel-
lants, by Mr. Smith, as having the most extensive business
in that line of any person in the city of Edinburgh. And,
in order to satisfy the public that they had raised the fares,
merely from necessity, they also published an account of the
loss sustained by them from posting for sometime past,
owing to the rise of every article in the posting line for
years back.

But the respondent, conceiving that all these proceedings
were illegal, presented a complaint to the justices of the
peace of the county against the appellants, in which he ac-
cused them of an illegal and improper combination to raise
the fare of posting, and insisting that it was altogether un-
warrantable in them to take such a step without the permis-
sion of the justices of the peace, as authorized to regulate
their fares. He also concluded that they should not only
be fined for this ¢llegal combination, but also that they
should be prohibited, under heavy penalties, from raising
their fares, in all time coming, except under the authority
of the justices of the peace. |

In answer to this complaint, the appellants contended
that the justices of the peace had no legal authority to regu-
late the affairs of posting.

The justices repelled the objection stated to their juris-

Interlocutor diction ; and found ¢ the complaint competent ; and find it

‘(’)f the Justices «¢ ,royen by the admission of the defenders that the combi-

ct. 28, 1795. . . . .

‘“ nation complained of, and the increasing of the fares for
‘“ posting by their own authority, and publishing the same
‘““ in the Edinburgh newspapers, was illegal and unwarrant-
‘“ able, and in contempt of the authority of this court; there-
‘““ fore prohibit and discharge the said defenders, and all
‘““ others concerned within this county, from exacting a
‘“ higher rate of fares than those which were in use to be
‘““ exacted previous to the attempt made by them in spring
“ 1793, until otherwise ordered by the justices, under a
““ penalty of 20s. for each transgression,” &c.

Nov. 26,1795, On further hearing, before a committee of the justices,
they adhered.
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A bill of advocation being brought before the Court of  1798.
Session, the Lord Ordinary (Swinton) appointed the case to ~———
be argued in memorials, with the view of reporting the case SMIT,? &e.
to the Court, which was done accordingly. SCOTT,

The respondent, in Lis memorial, maintained, 1st. That it
was illegal in the appellants to enter into a combination to
raise their fares. 2d. That the justices of the peace had
jurisdiction, by which they were entitled to entertain the
question, and to decide whether the appellants had or had
not reason to increase their fares. 3d. That the justices
had done right in prohibiting any increase of fares in the
present instance,

The first of these grounds resolved into the second, which
was the only point determined by the Court of Session, the
respondent maintaining, 1. That it was a matter of police to
prevent the extortion of postmasters and innkeepers; and
that this salutary power of restraint for the public good
must be lodged somewhere. 2. That this power could be
lodged nowhere so properly as in the justices of the peace;
and that they have been in the constant and immemorial
practice of exercising 1t. 3. That though there is no sta-
tute expressly vesting the justices of the peace with such
power, yet there are many acts of Parliament by which
they are empowered to regulate matters for the accommo-
dation of travellers, as well as to fix the wages and prices
to be charged by workmen, and, by parity of reason, they
had power to regulate the matter of posting, and to fix the
rates of fare to be charged.

The Lord Ordinary, after consulting with the Lords, re-Jan. 15, 1796.
fused ¢ the bill as to the competency of the justices of the
‘“ peace, but removes the prohibitionin so far as to allow the
‘““ complainers one shilling and two pence per mile, duty in-

‘“ cluded, and passes the bill, to the effect of trying the
‘“ question as to the amount of the fares for posting.”

On a reclaiming petition from the appellants, praying ¢ so
‘“ far to alter the former interlocutor as to remit to the
‘“ Lord Ordinary to remit to the justices with instructions

. % to dismiss the complaint as incompetent; or at least to
¢ remit to the Lord Ordinary to pass the bill ¢n tot0.”” But

the Court adhered to the interlocutor reclaimed against. July 5, 1796.
As to the rate of posting, the Lord Ordinary allowed to
both parties a proof. And this order was renewed of this Feb. 23, ——

date. It was allowed to expire, and again renewed of this Dec. 23, ——
date. Mar. 6, 1797,
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The whole question was then brought by appeal to the
House of Lords.

After hearing counsel,

¢ The Lorp CHANCELLOR LoUuGHBOROUGH said,
“ My Lords,

“ This is a case brought before your Lordships, which stands here
under peculiar and whimsical circumstances. The appellants con-
sist of six persons specified, and others, and the gravamen they come
plain of, is more against certain reasons given by the Judges of the
Court of Session for their determination of the present question,
than any thing distinctly contained in the judgment itself.

‘“In 1795, a combination was entered into by the appellants, to
fix a certain price or rate for posting ; and, for that purpose, they
published an advertisement in the Edinburgh Newspapers, that they
were to charge one shilling per mile for a pair of horses, exclusive of
duty. By this, your Lordships know, thev were imposing a law
to demand from the public, a certain and fixed rate for posting,
which was illegal and unwarrantable. By this combination, they
were subjected to the jurisdiction of the justices, as is not contro-
verted. The case is very different, whether an individual might or
might not ask what rate for posting he thought fit ; but he must not
make a party business of it.

‘“ Upon this, a suit was instituted by the procurator fiscal of the
county against the appellants, by petition and complaint, to the jus-
tices of the peace. In this country, the proceeding would have been
by presentment to the grand jury, and indictment, which would no
doubt have been found against the parties in the combination, who
would have been punished. If they had given redress for their pro-
ceedings, the punishment would have been pro_forma only.

‘““ The justices in Scotland were met with an objection to their
jurisdiction, and, after consideration, they repelled the ¢ objection to
““ the jurisdiction in this case, and found the complaint competent,
““and proved by the admission of the defenders.” The strict legal
consequence of this would have been, to have proceeded to punish-
ment against them by fines, measured by the abilities of the persons
implicated.

‘““ Another idea, however, struck the justices. In 1761 certain
regulations had been fixed by the justices of the county of Edin-
burgh with regard to posting, which had obtained and prevailed for
some time. Murmurs afterwards arose, and similar regulations were
adopted 1n 1793.  Both these regulations were made in cases of
combination ; though I am far from saying, that some of the justices
did not think that these were made pleno jure, and in virtue of com-
petent jurisdiction in the justices to regulate such matters. At the
head of them appear some of the judges of the Court of Session. In
the present case, it has entered into the discussion, if such a power
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exist or not; and some of the judges gave their opinions in favour
of it. But I have no difficulty in saying, that no such power exists
in the justices to fix the rates of posting. The origin of all
their powers is in statute; and I adopt the opinion of the Lord Pre-
sident, that these powers are to be strictly confined, and not extend-
ed from one case to another by analogy.

‘“ I will go a little farther in this matter, and say, that even if the
justices had such a power, I have great doubts if it would be proper
to use it. In cases of monopoly, such as hackney coaches, which are
confined to a given number of persons, it may be proper to fix rates
for fares: and it is ocbvious that the publicis well served by this mo-
nopoly. But though it may be proper to fix the rates in a case of
monopoly, it is very different in a case of general concern like post-
ing,

‘“ Experience shows that in this country, you have been well serv-
ed on account of the failure of a measure which was attempted, of
putting the posts into a mode of regulation similar to that on the
continent. For this purpose, a bill was brought into Parliament, but
the measure was opposed, and was not carried into effect,

¢ In the present case, the justices have only found, that as the
parties were liable to punishment on account of the combination,
they should continue to work at the old rates, with an invitation to
them to apply to the justices to settle the rates proper to be taken
in future. Nor was this an improper mode of proceeding :—if a
combination of journeymen tailors, or others, takes place in this
country, nothing is so common as to suspend the punishment award-
ed, if they will return to their former rates. In that view 1t was
that the appellants ought to have considered the determination of the
justices.  But they applied to the Court of Session against the de-
cision of the justices; and the Court found that the complaint was
competent in this case, where there had been an illegal combination.
If it were possible to reverse the interlocutors upon this ground, it
would set up the doctrine, that such a combination was neither il-
legal nor unwarrantable.

“ With regard to the rest of this judgment, by which the Court
removed the prohibition, in so far as to allow the appellants to charge
fourteen pence per mile, and passed the bill to the effect of trying
the question as to the amount of the fares for posting, the appellants
took no further steps before the Court. They then appeal to your
Lordships from the judgment of the justices, and interlocutors of the
Court of Session ; but as criminals they ought not to bave done so ;
as individuals, if they had waited till the Court had settled a rate
of posting, they might have had a right to complain. But as to any
danger 1n the interlocutors to the rights of that branch of trade, I
must suppose the case of an individual asking such a rate as was here
done by the appellants in a combination. If his doing so had not
the effect to raise him up a rival, and if the justices imposed a pen-
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alty on his doing so, he might refuse to acknowledge their powers,
and the question would then be tried on the only case where it could
occur.  But here the parties have run up to your Lordships, to

THORLEY, & o, Crave, that you would say what the House of Lords should determine

on some future occasion, if the case were brought before them.

‘“ I submit, as my opinion, that this combination ought to be re-
probated, and that the justices have not punished the parties by fine,
as they ought to have done. Indeed, if I am not misinformed, the
appellants have reaped advantage from their proceedings. The Court
of Session said to them, take ls. 2d. per mile for your post chaises,
on account of the high price of hay, oats, and other matters used
in your business, as an interim reguldtion. But, happily for the
country, the price of these articles was soon lowered, and they still
continued to charge the price of 1s. 2d. per mile. By these means,
posting was dearer in this county than in any other county in Scot-
land.

“ Upon the whole, it appears to me that the present appeal has
been prematurely brought, and that your Lordships have no oppor-
tunity of trying the matter which the appellants complain of. It is
an appeal rather from certain subjects of talk and discourse in the
Court of Session, than from a judgment of that Court.”

After this the EArRL oF KiNNoULL made a speech, which could
not be distinctly heard, but entered into a defence of what had been
done by the justices in the county of Perth on a similar occasion.

Whereupon 1t was
Ordered and adjudged that the appeal be dismissed, and
that the interlocutors complained of be affirmed.

For Appellants, W. Grant, W. Adam, Henry Erskine,
David Cathcart.

For Respondent, Sir J. Scott, J. Anstruther, Chas. Hope,
Wm. Dundas.

JonN & James M<LEan, Merchants, Leith,  Appellants ;

Messiks. RoBerT THORLEY, BoLTON, and
Company, Merchants in Narva, Russia;
and 1T'Hoyas CraNsTOUN, Writer to the
Signet, their Attorney, - -

Respondents.

Ilouse of Lords, 2Gth Feb. 1798.

JONTRACT OF SALE—PAYMENT oF Price—ExcmAnge.—Timber
having been sold, but, in consequence of the insolvency of the



