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P le a d e d  fo r  the R e s p o n d e n t 1. A lthough by tho act 
1696, c. 25, it  is provided that an allegation of trust cannot 
be proved by parole evidence, y e t it is a fixed and establish­
ed  point, as proved by various authorities, that a trust may 
be proved by facts and circum stances, and particularly by the  
term s of a correspondence betw een the a lleged  truster and 
trustee. 2. T he facts and circum stances appearing in this 
case, and the correspondence betw een  the late William  
Gordon and sister, the appellant, afford the m ost convincing 
and com plete evidence that the appellant held  the sublease 
of part o f the farm of Arduthy for behoof of her brother, 
W illiam  Gordon.
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After hearing counsel, it was
Ordered and adjudged that the appeal be dism issed, and 

the interlocutors be, and the sam e are hereby affirmed.

For the A ppellants, W m . JErshine, H en ry B rougham .
For the R espondent, W m. A lexan der .

Note.— Unreported in the Court of Session.

[Mor. 14226].

J ohn Spence, M erchant in Greenock, Trus­
tee  on the Sequestrated E state o f Wil­
liam Mathie, M erchant in Greenock,

Messrs. Auchie, U re , and Co. Merchants 
in Glasgow, . . . . .

H ouse of Lords, 16th March 1810.

Sale— Stopping in T ransitu— Constructive or A ctual D eli­
very.—Thirty-two puncheons of rum, belonging to the respondents, 
were lodged and bonded in the King’s warehouses, kept by Messrs. 
Sandeman. While in this situation, the respondents sold the 
rum by auction, Mathie becoming the purchaser, giving bill for 
the price at four months, and receiving a delivery order from the 
sellers, which was duly intimated to the warehousemen, and the 
sale marked by them in their books, with the name of Mathie as 
the purchaser. Mathie thereafter sold eighteen puncheons, which 
were delivered, and the duties paid. But fourteen puncheons still 
remained in the King’s cellar, when he became bankrupt, with the 
bill for the price still unpaid to the respondents. In an action 
brought by them to recover the fourteen puncheons, as still un­
delivered and in transitu, Held them entitled to stop in transitu.

|  A p p e lla n t;

>■ Respondents.
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Reversed in the House of Lords, and held, That the fourteen pun­
cheons were to be considered as being completely in possession of 
Mathie at the time of his bankruptcy, as in a question between 
vendors and vendee.

T he respondents, M essrs. A uchie, U re, and Co. im ported  
a considerable quantity o f rum into the port o f Greenock. 
It was deposited , on its arrival, in the cellars or warehouses of  
M essrs. Sandem an, general agents in Greenock, who granted  
bond, w ith cautioners, to the proper officers, for the King’s 
duties. One key o f the warehouse, according to the bond­
ing  statutory regulations being kept by them, and another 
by the revenue officers, for security o f the duties, w ithout
paym ent of which the rum could not be removed.

_ »

In this situation of matters, Messrs. Auchie, Ure, and
• _

Co. exposed  the rum to auction and sale on 15th D ecem ­
ber 1 8 0 2 ; and W illiam M athie purchased at the sale thirty- 
two puncheons of this rum, at the price of £ 7 9 2 . 12s., gave  
bill for the pride, at four m onths date, and received a deli­
very order for the rum from Auchie, U re, and Co., which  
being duly intim ated to Messrs. Sandeman, they  marked, 
opposite to the entry in their books, o f each puncheon, the  
name o f W illiam  M athie, as the purchaser thereof.

Soon thereafter, e igh teen  puncheons were taken out o f  
the warehouse on payment* o f the duties, and sold by W il­
liam M athie. The other fourteen puncheons rem ained still 
in the cellars, when W illiam  M athie became bankrupt, 
which was before the b ill for the price to the respondents 
fe ll due.

In these circum stances, the respondents presented a p e ­
tition to the W ater B ailie, concluding, “  That as the bill 
“ granted for the price was not paid, Messrs. Sandeman  
“ ought to be ordained to deliver th e said rum to them , or 
“ their order, and that the said W ater B ailie ought to grant 
“ warrant for se llin g  the sam e, and for applying the pro- 
“ ceeds, after deducting the expenses, towards paym ent o f  
“ the said b ill.” T he appellant, as M athie’s trustee, oppo- 
“ sed the application.” B u t th e W ater Bailie pronounced  

Aug.26,1803.this in terlocutor:— “ H aving considered the petition, an-
“  swers, &c., invoice therew ith produced, and r e p lie s : F inds  
“ the com plaint relevant: F inds that the pursuers are entitled  
** by law  to reclaim th e fourteen puncheons o f the rum sold  
“ by them  to the defender, W illiam  M athie, still rem aining  
“ in the K ing’s cellars, in respect th e  price thereof has not 

been paid, therefore prefers them  to the said rum as still
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44 being their property ; authorizes them  to receive the same i8 lo .
” from Messrs. Sandeman and the revenue officers, in whose ------------
4t joint custody it is now stated to be, upon paym ent of the s p e n c e  

4< duties, and to sell the same by public roup,” as craved. AUc h i e , & c .

A reclaim ing petition against this judgm ent was refused  
by the W ater Bailie. An advocation was then brought to Sept.26, 1803.
the Court o f Session, which was also refused. A second Dec. 15, ------
bill was also refused. A nd, on reclaim ing petition to the
Court, the Lords adhered to the interlocutor o f the Lord Nov.23, 1804.
Ordinary.* On second reclaim ing petition, the Lords again
adhered. Dec. 18,-----

A gainst these interlocutors the present appeal was brought
to the H ouse of Lords.

P lea d ed  by the A ppellan t.— 1. The possession of these  
thirty-two puncheons of rum was effectually given to Mathie, 
three months previous to his bankruptcy. T he ju s  proprie-  
ta tis  was therefore com plete in him long antecedent to the 
period when the fourteen puncheons, that continued unsold  
in Messrs. Sandem an’s custody, were reclaimed by the re­
spondents. This appears from all the facts o f the case, 
none o f which are, or can be disputed. Messrs. Auchie,
U re, and Co., gave an order to Messrs. Sandem an, the cus­
todiers, to deliver up the rum, m arked w ith  specific marks, 
to M athie, the buyer. Messrs. Sandeman, im m ediately  
upon that intimation, altered the entries in their books, 
which was their usual manner o f notifying a change of the

* Opinions of the Judges.
L ord P resident C ampbell.— This is a question about stop­

ping in transitu. In my opinion, the interlocutor reclaimed against 
is right. The result of the authorities quoted is in favour of that 
interlocutor. Sandeman and Co. were still acting as interposed per- 

• sons, and as general agents for all concerned. Mathie had no com­
plete hold of the goods, but only a mere constructive possession. 
The case of an indorsed bill of lading is different from a transfer of 
this kind by an order of future delivery.

L ord M eadowbank.— “ There 'was not merely a constructive 
but an actual delivery. The King had merely a pledge, but the 
property was in Mathie. At this rate, goods in the King’s cellar 
become not saleable, except for ready money. These goods have 
been a kind of credit to Mathie.”

L ord H ermand.— “ I think the interlocutor right, on the ground 
that there was here an ambiguous custody.”

Lord President Campbell’s Session Papers, vol. 115.
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property and possession o f goods w hen under their k eep ­
ing. B y  this m eans, th ey  acknow ledge that th ey  held  the  
goods from that instant for and on account o f the vendee ; 
and, accordingly, as his agents and custodiers, they gave up to  
him  the key o f the cellar w hen required, delivered eighteen  
puncheons of the rum to his order, and perm itted him to guage  
th e remainder. T hese acts not only  constitute an acknow­
ledgm ent that their possession o f th e  goods was construc­
tively  that o f M athie, being retained for him  and on his 
a c c o u n t; but th ey  am ount to an actual admission o f M athie 
him self into direct and personal possession, by perm itting  
him to deal w ith the property as his own, disposing o f part, 
and exercising a direct dom inion  and control over the re­
mainder. T he circum stances o f th is case, therefore, are a 
much more direct and unequivocal proof o f an admission  
into possession than many w hich have been considered as 
decisive of that fact. Thus, i f  goods had been deposited  in  
a distinct cellar belonging to the vendors, a delivery o f the  
key o f that cellar to th e vendee w ould have tranferred the  
possession.

So, marking a case in which goods w ere packed, w hile in  
the custody o f a warehousem an, was held  to be a taking  
possession, and to constitute the custodier o f the goods the  
warehouseman o f the vendee. Also, packing and repacking, 
by a general agent of the vendees, w ithout his know ledge, 
have been adjudged  conclusive o f the question o f actual 
delivery, and an alteration o f possession. If, therefore, 
possession of the rums was delivered to the purchaser, prior 
to his bankruptcy, the right o f the sellers to  reclaim them  
was, ipso fa c to , gone, w hether the law o f stoppage o f goods  
in  tra n situ  was previously applicable to the case or not. 
2. B esides, th e right w hich a vendor has to stop goods, in 
case o f the ven d ee’s insolvency, w hilst in their passage or 
transit to him, has no place here. T here was no tran situ s  
or journey of the goods from the place o f sale to that o f  
final delivery, during which th ey  could be stopped or ar­
rested. There was no m iddlem an or carrier intrusted w ith  
them  for the purpose o f conveyance from out o f  w hose cus­
tody they could be taken. T hese th ings are essential, by 
the law o f E ngland, to  raise th e question of arrestm ent in  
tran situ . There can be no right to  stop goods in their pas­
sage from one place to another, w here the transit is already  
com plete, and w here th e goods have no passage to perform  
from one place to another. In  the present case, there was 
no other place of final delivery in the view  of the buyer and
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sellers, than the spot in which the goods lay. It was a sale 1810.
o f the ruin in the warehouse o f Messrs. Sandeman, to be de- ---------
livered there. T he transfer, in the books of the ware­
houseman, from the nam es o f A uchie, U re, and Co. to that a u c h ie , &c. 

o f W illiam  M athie, W’as com plete delivery. T h e  question, 
therefore, as to what shall be considered such a construc­
tive delivery to a carrier as to render the vendee liable for 
the price of the carriage, and subject to the loss o f the  
goods, w ithout d ivesting the vendor’s right to arrest them  
in their passage to the place o f delivery, does not arise.
T he true point is, W hether the buyer or sellers are to be 
considered in possession o f the goods by the intervention of 
Messrs. Sandeman, as agents, and to which of them  the 
possession in their cellars  is to be referred ? T his point can­
not admit o f dispute. A fter intimation o f the order to de­
liver the ruins to M a th ie , they lay in the cellars at his risk, 
and subject to his disposal. From  that m om ent he became 
liable for the duties, and also for paym ent o f the ware­
house rent, while the respondents were entirely discharged  
o f all liability on these accounts. W hen the order was in­
tim ated, and the puncheons marked in Sandemans* books, 
as sold to M athie, all privity of contract ceased betw een  
Messrs. Auchie, U re, and Co. and M essrs. Sandem an.
After th is, Sandemans held  the rums for M athie, in w hose 
possession they now were, through these gentlem en, as cus­
todiers. A fter th is possession, there could be no right to  
reclaim. B ut even supposing the Sandemans were held  in 
law  to be the custodiers for A uchie, U rc, and Co. o f the 
rum, up to the tim e when the eighteen  puncheons, out o f the  
thirty-tw o, were delivered to M athie, still there appears no 
intention, either previous to, or at the time o f delivery, to Slubey and 
give possession o f part and withhold the r e s t ; the delivery ^ar^and**^ 
of the eighteen  puncheons m ust be taken to  be quatenus a Others, 2 
delivery of the w hole, so as to vest the entire property in Black* 
M athie, exem pt from any right o f the seller to reclaim.

P lea d ed  j o r  the R espondents.— The present being a ques­
tion between the vendors, who have received no value for 
the rum, and the creditors of the vendee, who wish to apply 
it  to their own paym ent, the point is, W hat, as betw een the  
vendors and vendee, is sufficient to com plete the transfer­
ence of the goods and prevent stoppage,- where the price 
has not been paid ? In all continental states, the vendor is 
en titled  to demand his goods back, or to claim a privilege, 
in com petition with other creditors, where the vendee fails 
w ithout paying the price, and where the goods are still dis-
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tinguishable from th e other property o f the bankrupt. A  
different rule has been established in England, and is now  
adopted in Scotland, viz. That wherever the goods have 
com e into th e actual possession and custody o f the vendee, 
th e property is to  be held as finally transferred beyond the  
reach o f restitution, although the price should be still un ­
paid. It was not w ithout difficulty that this rule was estab­
lished ; it  was not w ithout regret that, in som e late cases, it  
has been acceded to as a settled  point. Lord H ardw icke, 
in delivering his opinion on this subject, more than half a 
century ago, said, “ A lthough goods w ere delivered to the  
“ principal, I could never see  any substantial reason why  
“ the original proprietor, who never received a farthing,
“ should be obliged  to quit all claim to them , and com e in 
“ as a creditor, only for a sh illing perhaps in the pound,
“ unless the law goes upon the general credit the brankrupt 
“ has gained by having them in his custody.” In a later case, 
all the ju d g es  in the Court of K ing’s B ench , in comparing the  
E nglish  law  w ith that o f R ussia, (which, like that o f other 
continental states, allow s restitution on bankruptcy w herever  
the good s can be identified), expressed regret that a law  
so equitable was not adopted in England. And, again, in a 
still later case, Lord Kenyon said, “ If, in those cases, w here  
“ goods continue in bulk, and discernible from the general 
“ mass o f th e  trader’s property at the tim e of bankruptcy,
“ they could be returned to the original owners, who have 
“ received  no com pensation for them , w ithout injury to the  
“ claim s o f others, it  w'ould be much to be w ished.” A l­
though, therefore, the rule be too firmly fixed to allow  
goods to be reclaim ed after actual delivery, this is a rule 
which is not to be farther extended . There are cases in  
which actual delivery  at the m om ent o f sale is im p ossib le; 
as, for exam ple, goods sold or ships sold at sea, goods in a 
foreign country, or com m odities in th e hands of a manufac- ' 
turer unfinished. In such cases, th e rule of law that re­
quires actual delivery has been relaxed, on considerations o f  
equity, that where the p r ice  is  p a id ,  the best delivery that 
the circum stances adm it o f is received  as constructively suf­
ficient to pass the property. B ut, in no other circumstances 
w hatever, is any thing less than actual and real delivery held  
to com plete the transference, and d ivest the vendor o f his 
right to resum e the goods on failure o f the vendee. This is 
now com pletely  settled  as the law in both parts o f the  
island ; and the cases by which, in England, it has been es­
tablished are thus sum m ed up by Judge Buller, in speaking

l
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o f the doctrines o f stopping in  tra n situ  :— “ In former cases, 1810.
“ the line has been precisely drawn, and they all turn on ------------
“ the question, W hether or not there has been an actu a l SPENCE 
“ delivery  to the bankrupt ? It is of the utm ost importance a u c h i e , & c . 

“ to adhere to that line, for if we break through it, we shall Ellis v• Hunt, 
“ endanger the authority of the cases which have been a l-^ g^ rra’ Rep* 
“ ready decided, and shall fritter away the rule entirely.”
W as there here, then, an actual, or only a constructive d e­
livery ? I f  the former, it signifies nothing w hether the price 
was paid or n o t?  I f  the latter, the admission that the  
price was not paid, offers to us the privilege o f stopping in  
tra n situ , and leads directly to a confirmation o f the judg­
m ent of the Court below. N ow , it seem s to be indisputable, 
that under the definition o f actual delivery, none can be in- Stokes v. La 
eluded, in which there is not, on the part o f  the vendee, 5;iviere* 3

L 1 e r m  | \C P #
either an absolute and corporal apprehension, or, at least, a p< 46g# 
direct and exclusive possession, custody and control, w ith- Hunter v. 
out the intervention o f any third party or middleman. A p - ^ ^ ^ d .  
plying this rule to the goods in question, they  cannot b e P* 
said to have been actually delivered. T hey were not given  
up to the exclusive control and possession of the vendee, 
w ithout the intervention o f any middleman. And no act o f  
delivery took place but the intimation of an order to this 
middleman, and his acceptance o f that order, as one he  
should be bound to obey when due requisition should be 
made, and when those duties should be paid, for which the 
goods were kept in bondage under his key and that of the  
revenue officer.

After hearing counsel,
T he Lords find, that the pursuers, in the application to 

the W ater B ailie, are not entitled  in law, in respect 
that the price thereof was not paid, to retain the pun­
cheons of rum in question, sold by them to William  
M athie, which were remaining in the King’s cellars. 
Find, That in the circumstances of this case, these  
goods ought, (in a question as between the vendor 
and vendee thereof, in whose possession the same 
were), to be considered as being in the possession of 
W illiam Mathie the vendee, before he became bank­
rupt, inasmuch as Messrs. Sandieman ought, in such a 
question, between such parties, in the circumstances of 
this case, to be considered as holding them prior to the  
bankruptcy, as the agents and servants of the vendee  
only. A nd it is therefore ordered and adjudged, That 
all parts o f the several interlocutors complained of, so
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far as th ey  are inconsistent w ith this finding, be, and  
the sam e are hereby reversed. A nd it is  further or­
dered, that, w ith this finding, the cause be rem itted to  
the Court o f Session in Scotland to  do therein, and  
as to the several interlocutors com plained of, as this 
finding requires, and is  consistent therew ith.

For A ppellant, W illiam  A d a m , M . N o la n .
For R espondents, S ir  Sam . R o m illy , Geo. Jos. B e ll , H en ry

B rou gh am .

N ote.— Before this reversal was pronounced in the House of 
Lords, it had been decided in the Court of Session, in another case, 
(Tod and Co. v. Rattray, 1st Feb. 1809,) upon a strongly urged opi- 

j nion delivered by Lord President Hope, that their judgment in
j Spence v. Auchie, Ure, and Co., was erroneously decided. Lord
* President Blair and Lord Meadowbank concurring in this.

/j
Alexander Masterton, R obert Bald, '  

W illiam F ulton, B ailies o f the Burgh of 
Culross ; J ames Bennet, M erchant-Coun­
cillor and D ean o f Guild, e lected  at the  
M eeting at M ichaelm as 1 8 0 3 ; George 
R olland, S ir R obert P reston, and 
Others, Councillors o f th e said Burgh,

David Meiklejohn, elected  Second M er-\ 
chant-Bailie at M ichaelm as 1802, andf 
O thers, Councillors and Office-Bearers o f f  
th e  said Burgh o f Culross, . . )

A p p e lla n ts ;

R espondents.

H ouse o f Lords, 22d  March 1810.

B urgh E lection of M agistrates and Councillors.— Circum­
stances in which it was held, that as there was not a majority of 
councillors present to constitute a legal meeting of council, an 
objection stated to the legality of the meeting, on that ground, was 
sustained. Affirmed in the House of Lords.

T his was a dispute about the election  o f the M agistrates 
and Councillors o f the burgh, under the old system  of e lec ­
tion , w herein the respondents com plained of that election, 
and prayed th e Court to declare th e election  void, on the  
fo llow ing  grou n d s:— 1. T h at due prem onition was not 
given , and no prem onition regularly served. 2. T hat there  
w as not a quorum o f council present. 3. T hat the election  
was the act o f a m inority o f councillors, in opposition to the  
act of the majority. 4 . That it vras only the act o f a certain


