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M ‘A dam, E sq,.— Appellant.
W a l k e r  a n d  o th e r s — Respondents.

M‘A dam keeps a woman in his house for some years as hfti 
mistress, and, as appears from several circumstances through­
out the course of that connexion, contemplates the proba­
bility of its terminating in marriage. H e, on a certain; 
dayy. .calls some of his servants to witness his maniage, 
and in their presence, declares that she is his wife, and that 
his children by her are legitimate. She rises, gives her 
hand, and courtsies in token of assent, but says nothing. 
This per se, without any further ceremony, constitutes a 
complete and valid marriage, ipsum viutrimonium.

C\ ,

Commence­
ment of Mr. 
M ‘Adam’s 
connexion 
witliElizabeth 
Walker, Feb. 
1800.
March 22, 
1805. Declara­
tion of mar­
riage.

T h e  la te Q u in tin  M ‘A d am  o f  G ra igen g illan  w as
proprietor o f  v ery  valuab le estates in  th e  co u n ty  o f
A y r , and  stew artry  o f  K irk cu d b righ t, to  a part of,
w h ic h  h e  had  su cceed ed  under an en ta il ex ecu ted
b y  h is father, and th e  rem ainder o f  w h ich  h e  h e ld  » *
in  fee-s im p le , and had d isp on ed  to trustees for th e
benefit of his own lawful issue in the first instance,
and o f  a .c e r ta in  series o f  heirs to  be appoin ted  in
an  ad d ition a l en ta il to  be ex ecu ted  b y  th ese  tru s-
tees . I n  1800, h e took  into k eep in g  the R esp o n d en t,
E liza b e th  W a lk er , a co u n try  girl th en  resid in g  w ith
her b rother, a farm er, in  th e  n eigh b ou rh ood  o f  h is
m a n sio n -h o u se  at B erb e th . In  th is situ ation  she

#

con tin u ed  to liv e  w ith  h im  till th e  2 2 d  o f  M arch ,
1805, when in the presence of some of his servants,
h e declared  th a t sh e w as h is w ife , an d  th at his

•  *
4

ch ild ren  b y  h er w ere leg itim a te . I t  w as n o t  pre-
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ON APPEALS AND WRITS OF ERROR.I
tended that there was any copula subsequent to this 
declaration. In the afternoon of the same day, he 
was found dead in his own house, with a pistol 
grasped in both hands, and in short, under circum­
stances which left no reasonable doubt of his having 
committed suicide.

Various proceedings took place upon a competi­
tion of brieves between the trustees under Mr. 
M ‘Adam’s settlements, who were also the tutors of 
his children by Elizabeth Walker, and the Appel­
lant, Mr. Alexander M‘Adam of Grimmet, who 
was the next heir under the entail executed by 
Quintin M‘Adam’s • father, failing lawful issue of 
his son. The question was, Whether the Respon­
dent, Elizabeth Walker, had been lawfully married 
to the deceased, Quintin. M‘Adam, and of course 
whether the children were legitimate. The Court 
of Session decided that this question ought to be 
tried by counter-actions of declarator of bastardy, 
and of legitimacy, in the Consistorial Court, at the 
instance of the opposite parties.

An action of declarator of marriage and legiti­
macy was immediately instituted in the Consistorial 
Court by E. Walker and her children, and also 
by the tutors. The summons set forth, “ that the 
“ Pursuer, Elizabeth Walker, resided with the said 
“ Quintin M'Adam for some years, during which 

period he treated her with affection and respect, 
and she having borne to him two children, and 
having become again pregnant, he, in the month 
of March last, determined immediately to put in 
execution a wise and just resolution he had some 

** time before deliberately formed, and occasionally

May 1 7 . 1 9 . 
21. 1813.
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M A RRIAG E.—  
A DECLARA­
T IO N  OP CON­
SENT DE P R .£ -  
SENTI CON­
STITUTES A 
MARRIAGE 
PER SE.

Action of de­
clarator of 
marriage, &C. 
by Elizabeth 
VValker.
Factsstated in 
the libel of the 
summons.
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• I

“ expressed, to render his children legitimate, and 
“ his connexion with their mother honourable and 
“ indissoluble. That, in pursuance of this resolu- 
“ tion, the said Quintin M‘Adam, did, in particu- 
“ lar, on Thursday, the 2 1 st day of March' last,
“ ride to the house of David Woodburn, his factor,
“ at Bellsbank, situated about two miles from his

1

“ Mansion-house of Berbeth, when he told the said 
“ David Woodburn, that he was resolved imme- 
“ diately to acknowledge his marriage with the said
“  Pu rsuer, Elizabeth Walker, and wished that he

*

cc would write their contract of marriage ; but which 
“ Mr. Woodburn from his unacquaintance with the 
“ form of such a writing, declined to do ; and pro- 
€c posed to the said Quintin M‘Adam to send for 
“ the Pursuer, Thomas Smith, his ordinary man 
“  of business, to draw up the same. That the said 
ic Quintin M ‘Adam immediately approved of this 
ci suggestion, and said that he would do so ; and 
<c accordingly after his- return to Berbeth, on the 
cc said 2 1 st day of March, he expressed to the said 
“ Pursuer, Elizabeth Walker, his wish and deter- 
“ mination, that their marriage should be declared 
“ without delay ; and mentioned that he had re- 
cc solved to send for the said Thomas Smith to write 
“ their marriage-contract; to all which the said 
“ Pursuer fully assented. That on the said 2 1 st 
“ day of March, the said Quintin M‘Adam accord-' 
cc ingly wrote, with * his ow n hand, the following 
“ letter, addressed to the said Pursuer, Thomas 
(e Smith. ‘ Berbeth, 2 1 st March, 1805. Dear Sir,

•  1

<c As I intend to marry Miss Walker immediately, 
€C come out as soon as you receive th is; and bring

i
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"  stamped paper to write the contract, and every 
thing requisite to draw up a deed, to have the 
whole of my landed property that I now have, or 
may afterwards acquire, strictly entailed.—I am, 
dear sir, sincerely yours. Q. M ‘A d a m . Mention 

** this to no person, not even to your son. Q. M.’ 
“ That on the evening of the said 2 1 st day of 

“ March, the said Quintin M‘Adam delivered this 
“ letter to one of his servants, with directions to 

carry it next morning to the Post-Office at A yr; 
and the said letter was duly received in Edin­
burgh, on the morning of the 24th day of March. 
That the said Quintin M‘Adam» on the morning 
of Friday the 2 2 d day of March last, after walk­
ing out, returned home to breakfast, when he 

“ told the said Pursuer, Elizabeth Walker, that he 
“ wished to declare their marriage immediately, 
“ without waiting for Mr. Smith’s arrival; and the 
“ said Elizabeth Walker having expressed her sa- 
“ tisfaction and consent, the said Quintin M‘Adam, 
“ between' the hours of ten and eleven o'clock of the 
“ forenoon of the said day, desired1 his house-ser- 
** vant, George Ramsay, to call in three of his men- 
“ servants, to wit, Robert Galt, William McGill, 
“ and James Richardson. That the said William 
“ M‘GiIl could not then be found; but the, said 
"  George Ramsay came soon after into the dining- 
“ room, along with the said Robert Galt, and James 
“ Richardson, when the said Quintin M‘Adam told 
“ them, that he had called them to be witnesses 
“ to his marriage; and immediately thereafter asked 
“ the said Pursuer, Elizabeth Walker, to rise, which 
4< she d id ; and having given her hand to the said

\
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cc Q u in tin  M ‘A d am , h e  h o ld in g  it , sa id , I  take y o u  '  
“  three to  w itn ess , th a t th is  is m y  law ful m arried  
“■ w ife , and th e  ch ild ren  b y  her are m y law ful c h il-  
“ dren ; w h ich  a ck n o w led g em en t and declaration  of* 
“ m arriage w ere so lem n ly  and d elib erately  m ad e, 
tc and e x p lic it ly  assented  to , and  acqu iesced  in  b y  
“ th e  said  E liz a b e th  W a lk er , P u r su e r ; and w ere  
cc again  on  th is  occasion  repeated  a secon d  tim e ,
“ in  p resen ce  o f  th e  said G eorge  R a m sa y , R o b ert  
cc G a lt, and  J a m es R ich ard son , and also o f  M argaret 
“ W y lie ,  th e  said Q u in tin  M cA d am ’s h ou sek eep er, 

for w h o m , h e , th e  said Q u in tin  M cA d a m , lik ew ise  
“ sen t, w ith  th e  exp ress in ten tio n  o f  b e in g  an  
“ ad d ition al w itn ess  to  th e  said  declaration  an d  ’ 
“ a ck n o w led g m en t o f  m arriage w h ich  w ere th e n  
“ so  form ally  and ser iou sly  passed  b etw een  h im  an d  
“  th e  said . Pursuer. T h a t th e  foresaid a ck n o w led g -  
ic m en t and declaration  o f  m arriage w ere soon  v ery  
fC g en era lly  k n o w n  to  a ll th e  p eo p le  in  th e  n e ig h -  
“  bourhood , b y  m a n y  o f  w hom  th e  P ursuer, E liz a -  
6‘ b eth  W a lk er , w as con gratu la ted  as th e  w ife  o f  
“  th e  said Q u in tin  M ‘A d a m ; and th e  in te llig e n c e , % 
“  w h ich  gave very general sa tisfaction , w as in  th e  
66 course o f  th e  forenoon o f  th e  said day u n iversa lly  
“ spread in th e  tow n o f  D a lm e llin g to n , w h ich  is  
“ situated  about tw o m iles  from  th e  house o f  B a r -  
C( beth : th a t after th e  parties had m ade th e  foresaid  
“ m utiia l a ck n o w led g m en t and declaration , th e  sa id  

Q u in tin  M 6A d am  w alk ed  o u t to  see h is w orkm en  ;
“ and afterw ards w en t to  th e  h ou se  o f  th e  sa id

1

“ D a v id  W o o d b u rn , at B e llsb a n k , to  w h om  h e  
(e m en tio n ed  th a t th e  said  P ursuer and h e  h ad  

ff declared  th eir  m a r r ia g e ; w hereu pon  th e  said

«
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A DECLARA­TION OF CON—

CC

“ D av id  W ood b u rn  said, that h e had been inform ed May 17. 19 
“ so b y  R ob ert G a lt, and w ish ed  h im  m uch  j o y ;  ]813, J 
\c to  w h ich  th e  said Q u in tin  M ‘Adarn rep lied , th at marriage— 
cc h e  b elieved  it w as’ a very  proper step  : th at th e  
cc said Q u in tin  M cA dam  then  asked the said D a v id  sentdeprs- 
“ W ood b u rn  to d ine w ith  him  at B erb etn  on that st t̂uVeT a 

day, o f  w hich  in v ita tion  th e  said D a v id  W o o d -  marriag*
J  . PER  fifi.

burn was prevented b y  another en g a g em en t from
*

tc a c c e p t in g ; and the said Q u in tin  M cA dam  h avin g
“ left the sa id -D a v id  W ood b u rn ’s house, in  perfect
“ health  about three o'clock , returned h om e to B er-
u b eth , w here h e  died su d d en ly  about four o’clock
“ o f  th e  afternoon o f  th e  said 2 2 d  day o f  M arch
“ la s t : th at in  con seq u en ce o f  th e  said Q u in tin
“ M ‘A dam ’s decease, th e  succession  to all h is esta tes, ,

*

“ en ta iled  and u n en ta iled , has, b y  virtue o f  certain  
“ deeds o f  se ttlem en t, opened  either to  th e  Pursuer, 
u K atharine M *A dam , Ins e ld est daughter, or to  
“ th e  e ld est ch ild  o f  w h ich  ' t h e  said E liza b e th  / - 
u  W a lk er  is pregnant, in  case that ch ild  shall hap- 
“ pen  to be a m ale .”

T h e  su m m on s con clu d es, ce T h a t therefore th e  Conclusion*

66 said E liza b eth  W a lk er , n ow  w idow  o f  th e  said *h«e$Um*3 mons.
“  Q u in tin  M cA d am , and th e said K atherine and  
“ J ea n  M cA dam s their tw o ch ild ren , and the ch ild  
“ or ch ild ren  in  utero o f  th e  said Pursuer, E liza b eth  
“  W alk er, o u g h t and shou ld  have our sen ten ce and  
u decreet, fin d in g  and declaring  that th e  said Q u in tin  
(e M cA d am , and E liza b eth  W alk er, w ere, at and  
u previous to  th e  tim e  o f  h is decease, law fu lly  m ar- 
“  ried persons to  on e  another, and husband and  
u w ife ;  and that th e  other Pursuers, K atharine and  
$c J ea n  M ‘A d a m s, th eir  ch ild ren , and the ch ild  or

/
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MARRIAGE.-A DECLARA­TION OF CON­SENT DE PRiE- SBNTI CON­STITUTES A MARRIAGE PER SE.
The A ppel- 
lant’sdefences.

c e

Sept.13,1805.

Oct. 24, 1805.

ec ch ild ren  in  utero o f  th e  said E liza b e th  W a lk er , 
“  are th eir  law ful c h ild r e n ; and th at th e  P ursuer, 
“  E liz a b e th  W a lk er , and th e  said ch ild ren  resp ec­

tiv e ly , are en tit led  to  all th e  rights and p riv ileges  
co m p eten t to  th e  law fu l w ife or w id ow , and th e  

“  law ful ch ild ren  o f  th e  said  Q u in tin  M cA d am ,
m  *

“  e ith er  b y  law  or b y  th e  r igh ts, titles , and  in v esti-  
“  tures o f  his lands and esta tes ,” & c. &c.

A g a in st th e  co n clu sio n s o f  th is  action , M r. A le x ­
ander M ‘A dam  (n ow  A p p ella n t) stated  th e  four  
fo llo w in g  p leas in  d efen ce : F ir st , <c T h e  a llegation s  
“ m ade in th e  su m m on s are to ta lly  irrevalent, and  
“ in su ffic ien t for su p p ortin g  th e  con clu sion s thereof. 

S e c o n d ly , I t  appears from  th e  sh ew in g  o f  th e  
su m m o n s, th a t th e  P ursuers can b rin g  n o  co m ­
p eten t ev id en ce  for p rov in g  th e  a llegation  upon  
w h ich  th e  supposed  m arriage d ep en d s. T h ir d ly , 
Esto, th e  parole ev id en ce  offered w ou ld  have b een  
co m p eten t aga in st M r. M ‘A dam  h im se lf , i f  h e  

u had b e e n ' a live ; y e t  as no m arriage w as a ctu a lly  
Ci ce leb rated , and n o  c la im  o f  m arriage w as m ad e  

aga in st h im  in  h is  life tim e , th e  p ro o f offered is  
n o t co m p eten t aga in st h is h e irs, n ow  th a t h e  is  

“ dead. F o u r th ly , T h e  la te  M r. M ‘A d am , at th e  
“ t im e  o f  th e  declarations lib e lle d , w as in cap ab le , 
“ from  in sa n ity , o f  co n tra ctin g  a m arriage.”

T h e  P u rsuers ’ (n o w  R esp o n d en ts) briefly  stated  
th e ir  an sw ers to  th ese  d e fe n c e s ; and th e  c o m m is­
saries, h a v in g  con sid ered  th ese  p lead in gs, ap p o in ted  
th e  parties to  g iv e  in  m u tu al m em oria ls, sta tin g  
m ore p articu larly  th e  grounds o f  th eir  * action  and  
d efen ces, and th e  relevan cy  o f  th ese  ground s to  
sup port or e lid e  th e  co n c lu sio n s o f  th e  l i b e l ; and

<c
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A DECLARA­TION OF CON-
SKNTI CON­STITUTES A MARRIAGE PER SE.

%

on afterwards advising those m em orials, and the May 1 7 . 1 9 .

Whole process, “  T h e Com m issaries found the libel 2L ,8,3i
sufficiently exp licit to supersede the necessity  o f  marriage

<c a condescendence, and, before answer, allowed the
Pursuer a proof th ereo f; and allowed the D efender sentde pr/e-
a conjunct probation and a proof o f  this specific
allegation , that at the tim e o f  the declaration li-

“  belled the late M r. M ‘Adam  w as4 then , and had
cf for som e tim e before, been  incapable, by insanity ,
“  o f  contracting marriage.”

T h e  A ppellant brought th is interlocutor under
th e  review o f  the Court o f  Session , for the purpose
o f  -having the scope o f  the proof o f  alleged insanity
further e x te n d e d ; and having ‘ g iven  in a special
condescendence o f  facts relative to tins' allegation,
the Lord O rdinary, upon advising with the Lords,
rem itted to the com m issaries “  w ith instructions so
“  far to vary their interlocutor as to receive the said

►

“  condescendence, and, before answer, to allow the  
“  D efender a proof thereof, and the Pursuers a con ­
j u n c t  probation.”

T h e transactions o f  the 21st and 22d o f  M arch  
were proved, as laid in the sum m ons. T h e decla- 'T he declara- 
ration o f  marriage by Mr. M ‘A dam , and the cir- ‘l011 of mar7°  b J % 7 riap;e proved
cum stances attending it, were proved solely by the only by parole

parole testim ony o f the servants present. I t  also lesu,non>'*
appeared, that E . W alker said noth ing at the
tim e, but that she stood up, and gave her hand to
M r. M cAdam w hen desired to do so, and after he
had declared that they were married, that she court- The consent

sied in token o f  her assent. It also appeared, that waller3given 
M r. M ‘Adam  had from the com m encem ent, and onlr by dumb

• • 1 • diiow't
during the w hole period o f  the continuance o f  the

$
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M A R R IA G E .—  
A  DECLARA­
T I O N  OF CON­
S E N T  DE PR jE -  
S E N T I  CON­
STITU TES A 
M A R R IA G E  
P E R  SE.

*

Evidence that 
Mr. M'Adam 
from the com­
mencement of 
the connexion 
contemplated 
the probability 
of its. termi­
nating in mar­
riage.

u
cc

co n n ex io n , co n tem p la ted  th e  p rob ab ility  th at it  
m ig h t en d  in  m arriage. W h e n  about to take her  
in to  h is h ou se , h e  w rote th e  fo llo w in g  letter to h is  
a g e n t :— “ S ten h o u se , l6 t h  F ebru ary , 1 8 0 0 .— D e a r  

£ ir , I  am  g o in g  to take a g irl in to  k e e p in g ;  h er  
n am e is E liza b e th  W a lk er , daughter o f  th e  la te  

“ J o h n  W a lk er  in  K n o ck d o n , parish  o f  S tra iton .
G et tw o  b on d s w rote in s ta n t ly ; and b e  sure to  
sen d  th em  b y  th e 'v e ry  first p o st to  A y r , b in d in g  
m e and m y  heirs to  p a y  her s ix ty  gu in eas y ea r ly , 
so lo n g  as sh e  lives. W rite them so that i f  I  at 
any time marry her, that she gets no .more join­
ture, unless provided by a subsequent deed. I  
m ean  b y  th a t, to  p reven t a n y  c la im  to  a th ird  o f

cc
< c

cc
(C

e e

c c

“ th e  m oveab les. I  su p pose it  can  b e d o n e ; i f  n o t ,  
“ w r ite  th em  as y o u  see b est. B e  sure th a t th e y  
<c arrive at A y r  on  W ed n e sd a y  or T h u rsd ay  at far- 
“  th est. I  shall be in Edinburgh the fir s t week 
“ o f March, and will bring in the will; but is it 
u not better to allow it to remain as it is, until zve 
“  see what this produces. I  rem ain , & c. Q u in t in

“ M ‘Adam.”
/  •

O n  th e  d a y  after th e  R esp o n d en t had  secre tly  
q u itted  h er b roth er s h o u se , and  g o n e  to  B e r b e th , 
M r. M ‘A d a m  addressed  to  h im  a le tter , in  th ese' v
w o r d s:  “ B e r b e th , 2 1 s t  F eb ru a ry , 1 8 0 0 .— D ea r  
“ J a m e s , Y o u  w ill, p erh ap s, b e surprised, w h en  I  
“ te ll y o u , y o u r  sister is co m e  to  live  w ith  m e. B u t  
“ I  h op e y o u  w ill n o t b e  an gry , w h en  I  assure y o u , 
€t th a t I  m ean to  b ehave to  her in  th e  m o st hon our-  
(C ab le  m an n er. I  have a lready se ttled  s ix ty  g u i-  
“ neas on  her y ea r ly  d u rin g  her life . I  have made 
“ her no promise o f marriage, but it is very proba-

1
%
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%< He it xvill end in that. She and 1 would be very 
4C happy you will come over to-day; and if there is 

any further explanation you wish, I shall be glad 
to make it you. I am, James, yours, &c. Quintin 

Cf M ‘A dam.V '
#

In the. month of January 1801, the Respondent 
was delivered;of a daughter ; and immediately prior 
to that event, Mr. M‘Adam wrote a letter to Mr. 
Smith, his agent, proposing to him a question, 
which indicated, that it was in his contemplation to 
legitimate the children of this connection. Of this 
letter, the following is an extract: cc Berbeth, 1 9 th 

January, 1801.—Miss Walker will lie in in a few 
days; if I get the Minister of the parish to 
christen the child, and pay the fine for a bastard 

“ child, will that, in the event of my ever wishing 
<c to declare a marriage, have any effect of illegiti­

mating that childi or will it do it? Answer this 
immediately; it is the only part of the letter that 
requires an answer.” To this letter Mr. Smith 

immediately wrote the following answer, which was 
found in Mr. M*Adam’s repositories : t“ Edin­

burgh, 2 2 d January, 1801.—Dear Sir, I am this 
day favoured with yours of the 1 9 th. Upon Miss 

“ Walker’s in-lying, and your getting the Minister 
4C to baptize the child, and your paying the fine for 
ic a natural child, all this will not prevent your af- 
<c terwards legitimating the child, by declaring a 
“ marriage, in case you should afterwards choose to 
<c do so. From the time of the declaration of mar- 
<c riage, the legitimacy of the child draws back to 
*4 its birth, providing no other marriage has inter­

im
u
C(

t c

«c

Mav 17. 19. 
21.*1813.

MARRIAGE.— A DECLARA­TION, OF CON­SENT DE PR.®* SENTI CON­STITUTES A. MARRIAGE 
PER SB*



t

Mav 17*. i 9 - 
21. *1813.

*

M A R R IA G E .—  
A  DECLARA­
T I O N  OF CON­
S E N T  DE PR AS­
SENT 1 CON­
STITU TES A 
M A RRIA G E 
PER SE.

Jan. 25, 1801. 
September or 
October J804.

158

66

ce
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CC

' /
cc v en ed .” A  few  days afterw ards M r. M 'A d a m  
again w rote  to M r. S m ith  : u M iss W alk er  w as d e- 
66 livered o f  a dau ghter on W ed n esd a y  last. I  mean 
“ to. call her Katharine fo r  my mother.” A n d  in  th e  
cou rse o f  th e  year  1803, th e  R esp o n d en t bore ano­
ther d au gh ter  to  M r. M ‘A d am , to  w h o m , after o n e  
o f  h is sisters, h e  gave th e  n am e o f  J ea n .

T h e  ev id en ce  o f  M r. C a m p b ell, o f  T reesb an k , led  
to  th e  sam e conclusion'. “  H e  stated  th a t h e  w as 
“  o u t cou rsin g  w ith  M r. M ‘A d a m , at B e r b e th , and  

th e y  had been ta lk in g  to g eth er  o f  M r. M 6A d a m ’s 
n ew  approach, and h is b rid ge over the river D o o m :  
T h a t - M r. M ‘A dam  started th e  su b ject o f  m ar­
riage, and  sp ok e o f  B e ts y , m ea n in g  E liz a b e th  
YKalker, th e  P u rsu er: T h a t, am o n g  o th er  th in g s , 

u  M r. M ‘A dam  said , th at th e  great objection  h e  had  
“  a lw ays had to m arriage w as, th e  fear o f  h av in g  n o  
“  fa m ily , w h ich  w ould  have m ade h im  th e  m o st m i-  
“ serable m an a l iv e : T h a t h is co u sin s, C ap ta in  
“  M ‘A dam  the D e fe n d er , and M r. M cA d am  o f  
“  T u rn b ery , w ere m ost e x c e lle n t p eop le , b u t th ey  h ad  
“  no fam ilies ; and h e a llud ed  to  a brother o f  th e irs,

1  7

“  w h o  had a fa m ily , but o f  w hom  h e  spoke in  term s  
“ o f  th e  greatest d isapprobation  ; and said , th a t h e  
u ,was resolved th at h e  sh ou ld  never g e t a s h il l in g 'o f  

h is, as marriage could alzvays take place On death­
bed: B y  all w h ich , the D e p o n e n t  understood M r. 

“  M ‘A dam  to m ean, that, it  was in  h is pow er to  
m arry M iss W a lk e r  on d e a th -b e d ; and  th e  im ­
pression  m ade on  th e  m in d  o f  th e  D e p o n e n t  b y  

“ th is con versation  w as su ch , th a t a lth o u g h  h e  
“  w o u ld , before it took  p lace , have laid  a b e t , th a t
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M'Adam.

*5 M r. M cA dam  w ould  not m arry M iss W alk er, h e  May 17. 19. 
“ w ou ld  th en , and afterw ards, have b etted , th at such  2 l' 18IS"
“ a m arriage w ould  take p lace.”

T h e  great ob ject o f  the ev id en ce  in  defence was 
to  prove the in san ity  o f  M r. M ‘A dam . I t  appeared s e n t d e p r a -  

th a t in M arch 1803 h e was for a short tim e raving  
m ad , bu t as h e had been d rin k in g  to  excess at that 
period , th is was consid ered  as rather th e frenzy o f Evidence in 
in to x ica tio n . S om e o f  th e  servants dep on ed , that defence l0.1 prove the in*

' h e  was p eriod ica lly  subject to  pains in  th e  stom ach , sanity of Mr. 

accom p anied  w ith  h ead -ach , flu sh in g  o f  th e  face, 
and an in cap acity  o f sleep  for several n igh ts toge­
th er, w h ich  had a strong effect on h is m ind  : that 
w h en  attacked by th ese  com p la in ts h e was occa­
sion a lly  ex cess iv e ly  depressed , and at other tim es  
ex cessiv e ly  irritable, and broke out in to  “  raptures 
o f  p assion ,” as one o f  th e  w itn esses expressed  it, 
without any apparent reason. In  M arch 1804, M r.
M cA dam  h im self, in  sp eak in g  o f  h is com p la in ts to  
a M r. H u g h  L o g a n , S u rgeon , in  M a y b o le , said , 

that they were most distressing— that while un­
der the influence o f them the world appeai'ed to look 
with contempt upon him ; and that once or'twice 

46 he was so ill as to have nearly formed the resolution 
<c o f destroying h i m s e l f and M r. L ogan  gave it as 
h is op in ion , “ that M r. M ‘A dam  was under the  

in flu en ce o f  m elan ch olic  in san ity  to a certain de­
gree, and that it often happens that this species o f 
insanity leads to suicide.” S o m e o f  th e  servants 

lik ew ise  d ep on ed , th at for a day or too  previous k>, 
and on th e  d ay  o f  his death , h e com p la in ed  o f  th ese  
disorders in  h is stom ach : “ th at he fe lt a burn ing  
“ heat there, w h ich  rose up to h is throat as i f  it w ould

4*
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“ suffocate h im  ; th a t h e  asked th e  sam e q u estio n
“ three or four tim es after it  had  been  answ ered , and

*

cc th a t h e  h im se lf  co m p la in ed  on th e  m orn in g  o f  h is  
“  death; th a t h e  had g o t no sleep  for three n ig h ts  run- 
“ n in g .” O n e o f  th e  servants stated , th at h e p u t th e  
fire-arm s o u t o f  th e  w a y  w h en  h e  th o u g h t M r. 
M cA d am  w as u n w ell. I t  appeared, th a t about a  
fo r tn ig h t before h is  d eath , an o ld  gardener, w h o  had  
b een  lo n g  in  th e  fa m ily , advised  h im  to m arry M iss  
W a lk er , and th a t h e  th en  said  “  he w ould  n ot m arry  
“ her, and that he would blozv his brains out the day

4

“ he married h e r O n  th e  m o rn in g  o f  th e  d ay  o f  
h is  d ea th , before breakfast, h e  w ro te  a co d ic il to  h is  
tru st-d eed  o f  se ttlem en t in  th ese  w ords :— “  B e r -  
“  b e th , 2 2 d  M arch , 1S05.— To Sir John Maxwell I  

leave my chesnut horse and pointer Sanchoy and 
Major too i f  he chooses. The rest are rather 

“ o l d — F rom  all th ese  c ircu m stan ces th e  A p p e lla n t  
drew  th e  co n c lu sio n , th at M r. M ‘A dam  was su b ject  

but*16 to  period ical d e r a n g e m e n t; th a t h e  was under th e
in flu en ce  o f  th is  m alad y  at the t im e  o f  th e  a lleg ed  
m arriage, and w h en  h e  co m m itted  th e  su p p osed  
su ic id e  ; th a t i t  appeared from  th e  cod ic il above- 
m en tio n ed , th at h e  en terta in ed  th e  purpose o f  su i­
c id e  on  th e  m o rn in g  o f  th e  d a y  o f  h is d e a th ; th a t

4

th e  purpose o f  m arry in g  M iss  W a lk er  and th e  pu r­
p ose  o f  su ic id e  w ere associated  in  h is  d istem p ered  
im a g in a tio n , and  th at b oth  w ere th e  effect o f  in sa n ity . 

Evidence pro- O n  th e  o th er  h an d , th e  E arl o f  E g lin to n , th e
Pursuers,(Re- E a rl o f  C a sillis , S ir  A n d rew  C athcart, S ir  A d am  

prove the8sa-° E ergu sson , and a great n u m b er o f  other w itn esses o f
nity of Mr.

the medical profession, who had been in habits of

* cc

cc

Conclusions 
drawn from 
the evidence

th e  m o st respectab le d escrip tion , several o f  them  o f

\ t
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th e  c losest in tim a cy  w ith  M r. M cA d am , w h o had  
 ̂ transacted business o f  a p u b lic  nature w ith  h im , and  

had been  em p lo y ed  b y  and w ith  him  in the m anage­
m en t o f  his private affairs, w ho had been con su lted  
b y  h im  on th e  subject o f  h is com plaints* and had  
seen  h im  w h en  under their in fluence— all concurred  
in  d eclarin g , that th ey  had n ot o n ly  never observed  
in  M r. M ‘A dam  an y  ten d en cy  to in sa n ity , bu t that 
h e  alw ays appeared to th em  a m an o f  u n u su a lly

_______ ____  V

sou n d  and vigorous u n d erstan d in g . T h e  R esp o n ­
d en ts lik ew ise  traced th e  con d u ct o f  M r. M ‘A d am  
d u rin g  each  day for a w eek  before h is death b y  
m eans o f  the m ost u n excep tion ab le  w itn esses, w ho  
h ad  th e  b est opportun ities o f  observation , all o f  
w hom  deponed , th a t th ey  never d iscovered in  h im  
th e  least vestige  o f  m en ta l deran gem en t. E v en  th e  
servants, w h o  spoke particu larly  to th e  ex isten ce  and  
effects o f  h is b o d ily  com p la in ts, cou ld  not say  d i­
rectly  that h e w as deranged. T h e  o n ly  w itn ess  
w h o  w en t to  th at ex ten t w as M r. H u g h  L o g a n , a 
cou n try  practitioner, w h o  had never seen  M r. 
M cA dam  w hen  labouring* under „his stom ach  disor-O

•. der, w h ose op in ion  th a t M r. M ‘A dam  was under  
th e  in fluence o f  m elan ch olic  in san ity  to a certain  
degree, appeared to  rest upon h is th eory , “  th at  
stom ach com p la in ts, in  h is (M r. M ‘A d am ’s) and all 
cases o f  th e  k in d , w ere th e  effect o f  a m orbid state  
o f  the , brain operating  b y  sy m p a th y  on th e sto­
m ach .”

I t  was a ttem p ted  on th e  part o f  th e  A ppellant,. 
_ to  aid  h is case o f  con stitu tion al in san ity  in  M r. 

M ‘A d am , b y  g o in g  in to  ev id en ce o f  th e  insa­
n ity  o f  som e o f, h is relations b y  th e  m other s side ;

VOL. I. M
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#

May 1 7 . 1 9 . but this was resisted by the Commissaries,1 and also,
2 1 . 1 8 1 3 .  • t . ,  . '  r o  •upon review, by the Court 01 Session.

The Pursuers (Respondents) therefore contended : 
First, That there was no foundation whatever for

STITUTES A
m a r r i a ,g k ‘
P E R  SB.

Commissaries 
and Court of 
of Session.

MARK A G E .— .
A DECLARA­
T I O N  OF CON­

S E N T  d e  pral- the plea of insanity, but that it had been established,
S E N T I  C O N - 1 . . 1 1 - 1 1  • 1by the most striking and decided testimony, that 

Mr. M ‘Adam was in a state of perfect mental vi­
gour ; and that in the business of his marriage, his 
conduct was not the effect of any insane or even 
sudden impulse, but of a deliberate and long-medi­
tated purpose.

Secondly, That the facts alleged in the libel of, 
the summons were fully sufficient in law to sus­
tain the conclusions of the action; and for this 
they gave the reasons, afterwards stated in sub­
stance on the appeal case, v iz .: “ That by the law of 
“ Scotland, marriage was held to be a civil contract, 
cc to the constitution of which, nothing more was es- 
“ sential than the consent of the parties, expressed 
“ bywords, either spoken or written; or manifested 
i( either by the unequivocal conduct of the parties, 
u or by such presumptive indications of present con- 
“ sent as the law allows not to be questioned and tra- 
“ versed. Of the first kind are explicit declarations,
“ per verba depreesenti, either spoken in the presence 
“ of competent witnesses, orcommitted to writing, and 
“ those writings interchanged by the parties : Of the 
“ second kind are, on the one hand, continued coha- 
“ bitation in the avowed characters of husband and 
tc wife; or, on the other hand, a promise of mar- 
u riage, subsequente copula ; from which last fact the 
“ law infers, presumpt tone juris et de ju re , that the 
“ previous promise was then intentionally converted

1  -

0 $
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in to  presen t con sen t. F rom  th ese  p rincip les flow  May 17. 1 9 . 

" the tw o  negative p ro p o sitio n s: F ir st, T h a t th e  **' 1813'
CC

s e n t  d e  p r a -
SENTI C O N ­
STITUTES A 
MARRIA 
PER SE.

form s o f  a relig ious celebration , a lth ou gh  prescribed m a r r i a g e .

“ by th e  ch u rch , and approved o f  by  the law , are*hot tiono^con- 
fe essen tia l in th e  expression  o f  m atrim onial c o n s e n t ;
“ and , S eco n d ly , T h at w hen  su ch  co n sen t has been  
u g iven , it  derives no additional force from  subse- MARRIAG*

o  7  '  PER SE.
"  q u en t con su m m ation .

“  T h ese  lead in g  princip les o f  th e  law  o f  S co tla n d ,
“ have been  derived from th e w ell know n doctrines o f  
“ th e  canon law  ; -w hich , in  all th is  class o f  m atrim o- 
“ nial ob liga tion s, m ay be stated as th e  general law  o f  
“ c iv ilized  C h risten d om , u n less , in  so far as local an d  
“ p ositive  in stitu tion s have innovated  on th e  an cien t  
“ sy stem . O f  th e  adoption o f  th ese  p rin cip les in to  
“ th e  ex is tin g  law o f  S co tlan d , there is th e  m ost un -  
“  doubted  ev id en ce, in  all th e  w ritings o f  au th ority  
“ ?bn that law , and in th e  d ecision s o f  th e  C on sisto -  
"  rial and C ivil C ourts.

A ga in st these w e ig h ty  authorities, th e  A p p ella n t  
“ had been  able to refer to n o th in g  m ore substantial*  
fe than a sceptical tract, by  the late in gen iou s L ord  
tc Karnes, contained  in a work en titled , ‘ E lu cid ation s  
“ resp ectin g , the L aw  o f  S c o t la n d / B u t a serious  
fC refutation o f  th e  op in ion  o f  L ord  K am es on th is  
“ subject w ould  be very superfluous. I t  was ob- 
“ served on th e  B e n c h , w hen the ju d g m e n t now  ap- 
“ pealed  from  was pronounced , that th is tract is 
“ th rou gh ou t a tissu e o f  error, a lw ays brought for- 
“ ward in  C onsistorial causes o f  th e  present descrip ­

tion , and a lw ays treated w ith  con tem p t by  th e  
cc C ourt. A n d ’it  has been still m ore la tely  observed &eP°rt of/hs

.  . . judgment in
** by  a v ery  h igh  au th ority , ‘ th at h is extrem e inac- the cause of

m a
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cc
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Dalrymple 
against Dal- 
ry tuple.

Interlocutor 
of the Com- 
nmsaiies find 
ing the mar­
riage valid.

u  cu racy  in  w h at h e ventures to  state, w ith  resp ect
"  both to  th e  a n c ien t can on  la w , and to  th e  m o -

\  '  *

“ dern E n g lis h  law , -tends n o t a litt le  to  shake th e  
“  cred it o f  h is representations o f  all law  w h atever .” 
T h e  sam e learned person has added  w ith  great tru th , 
"  that it is easy  to strike th e  balance upon th is class  
“ o f  a u th o r itie s;  th e y  are a ll in on e scale, a v ery  
“  ponderou s m ass on  on e sid e , and  to ta lly  u n resisted  
“  on th e  o th er .” 7

T h ir d ly , T h a t th e  a llegation s in  the lib e l had b een  
fu lly  estab lish ed  b y  co m p eten t ev id en ce , for in  th e  
case  o f  a declaration  o f  co n sen t de prasenti, it  ap­
peared n ecessarily  to  fo llow  th at i t  m ig h t b e proved  
b y  parole t e s t im o n y ; and  S ta ir  had a cco rd in g ly  
sa id , “  th at m arriage m ig h t be proved b y  w itn esses , 
“  w h ich  w as a d irect and im m ed ia te  p rob ation .” 
T h e  o n ly  w ay  in  w h ich  th e  defender (A p p ella n t)  
cou ld  d isp u te th is  p rop osition , w as by  co n fo u n d in g  
a declaration  o f  present co n sen t to  m arriage, w ith  a 
p rom ise  o f  m arriage de fu tu ro .

The proof on both sides having been at length 
concluded, the Commissaries proceeded to give their 
judgment in the cause, in the following terms: 
“ The Commissaries having resumed consideration 

of this cause, with the productions and proof for 
both parties, and whole process, find it proven by 
real evidence, that some years prior to the year 

"  1805, the late Quintin M‘Adam had formed a ro* 
solution of making the Pursuer, Elizabeth Walker, 
his wife, and legitimating the children which she 
had borne to him, at some future period : Find it 
clearly proven, that on the forenoon of the 22d 
day of March, 1805, Mr.JVUAdam carried this

CASES IN THE HOUSE OF LORDS
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it
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it
it
it

purpose in to  ex ecu tio n , b y  jo in in g  h is hands w ith  
those o f  th e  Pursuer, and d eclarin g  her to be his 
w ife, and her ch ildren  h is law ful ch ild ren , in pre­
sence o f  several persons w hom  he had called  up to  

“  h is d in ing-rooto  to be w itn esses to  th is declaration : 
<c F in d , that this declaration was m ade in the m ost 

so lem n , serious, and deliberate m anner ; that the  
late M r. M 'A d an ^ w as in h is perfect sound rn in d ; 
that th e deportm ent o f  th e  Pursuer c learly  in d i­
cated  her approbation o f  w hat M r. M cA dam  had  

“ d on e ; th a t on  th is  occasion , M r. M ‘A dam  and  
“  th e  P ursuer m u tu a lly  accepted  o f  each  other as 
f* husband  and w i f e : F in d  th ese  facts relevant to  
44 in fer m arriage b e tw ix t th e  late M r. M ‘A dam  and  
“ th e  Pursuer ; that b y  th is declaration , th e  status 
“ o f  th e  Pursuer as h is w ife , and o f  her ch ildren  as
“ h is law ful ch ild ren , w as fixed , and cou ld  n ot be

•  /

“  affected b y  any sub seq u en t act o f  M r. M ‘A dam  :
44 F in d  th e  con d escen d en ce  on  w h ich  th e  defence

, *

was founded n ot proven, and repel th e  d efen ce , 
and decern in  the con clu sion s o f  m arriage and  
leg itim a cy  in  term s o f  th e  lib e l.’*
T h is  ju d gm en t was brought under the. review  o f  

th e  C ourt o f  S ession , b y  a B il l  o f  A d vocation , on  
th e  part o f  th e  A p p e lla n t; and w ith  the co n sen t o f  
parties, the L ord R ob ertson , O rdinary, 4C appointed  

the parties to prepare and prin t m em orials, to be  
put into  th e  boxes quam primum, in  order to be  
reported to  th e  C ourt.” A n d  on advisin g  th e

cause, th e  L ords o f  S ession  d irected  th e  L ord O r-
•  +

dinary to  pronounce th e  fo llo w in g  interlocutor: 
44 T h e  L ord O rdinary h avin g  again considered th is  
u b ill, w ith  procedure and w ritings produced , and

May 17. 19 
2 1 . 1813.

M A R R I A G E ----
A DECLARA­
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May 17. 1$. 
SI. 1813.

M A RRIAG E.-—  
A DECEARA- 
T I O N  OF CON­
SEN T DE PRJB- 
S E N T I  CON­
STITUTES A 
M A RRIA G E 
PER  SE.

Argument for 
the Appellant.
1 st, Q ucsiion 
as to the al­
leged insanity.

*

“ a lso  m em oria ls for th e  p arties, and advised  w ith  
“ th e  L o rd s, refuses th e b ill, & c.”

i

* A g a in st  th is  in ter locu tor , th e  A p p ellan t recla im ed  
b y  p e t i t io n ; and o n  a d v isin g  th at p e tit io n , w ith  
answ ers for th e  R esp o n d en t, th e  fo llo w in g  in ter lo ­
cu tor  w as p ron ou n ced  : “  T h e  L ord s h avin g  advised  
“ th is  p etition , w ith  th e  answ ers th ereto , th e y  ad -  
u h ere  to  th e  in terlocu tor recla im ed  aga in st, and re- 
u fu se th e  desire o f  th e  p etitio n .”

A g a in st  th ese  in ter locu tors, and  also aga in st th e  
in terlocu tors over-ru lin g  th e  a ttem p t to prove m en ta l 
d era n g em en t in  som e o f  M r. M ‘A d am ’s m aternal 
rela tion s, th e  A p p ella n t lod ged  h is  appeal. I t  w as 
co n ten d ed  on th e  part o f  th e  R esp o n d en ts  th a t as 
th e  A p p ella n t had acq u iesced  in  th ese  la st in ter lo ­
cutors and suffered th e  cause to  proceed , an appeal 
from  th em  w as no lo n g er  co m p eten t. B u t  from  
th e  v ie w -o f  the case upon w h ich  th e  final d ec is io n  
tu rn ed , it  w as n o t fou n d  necessary  to  tou ch  upon  
th is  p o in t.

M r . Cleric (for th e  A p p ella n t.)  1st, H e  still in ­
sisted  th at th e  in san ity  o f  M r.. M ‘A dam  had been  
p r o v e d ; th at th e  declaration  in  q u estion  w as m ade  
u n d er th e  in flu en ce o f  th e  m alad y , from  som e  
v a g u e  im ag in ation  floatin g  in h is m in d , relative to  
th e  leg itim a tio n  o f  h is ch ild ren  before h is death , 
w h ic h  he was at th e  tim e resolved to procure b y  h is  
ow n  hand ; th at th e  declaration  w as as m u ch  a p re­
lu d e to h is purpose o f  se lf-d estru ction , as h is grasp­
in g  th e  p is t o l ; and th a t even  th o u g h  th is  purpose  
o f  s e lf  d estru c tio n j w ere n 6t th e  effect o f  in sa n ity , 
it  w as clear from  h is  en terta in in g  it  at th e  tim e , that
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he did. not propose to live with the Respondent 
Walker as his wife, nor intend that consortium vita  
which was considered as entering into the definition 
of marriage*

,2d, The Appellant ought to have been allowed 
the further proof of Mr. M‘Adam’s insanity, by 
showing that it was constitutional in his mother’s 
family, because it was clearly a .relevant fact; and 
therefore it was no good objection to such proof 
that the feelings of third parties might be inciden­
tally hurt by 'it. A case had been prepared from 
the evidence, and submitted to some eminent phy­
sicians, who gave such an opinion relative to the nature 
of the malady indicated by the symptoms as in­
duced the Appellant to submit another case to Dr. 
Alexander Monro, senior, in regard to the relevancy 
of proving the tendency to insanity in the maternal

May 1 7 . 0 9 . 
2 1 . 1813.

M A R R I A G E ----
A DECLARA­
T IO N  OF CON­
SENT DE PR-ffi* 
SENTI CON­
STITUTES A 
M ARRIAGE 
PER SE.

2(1, Question 
as to the ad­
missibility of
evidence of an 
hereditary 
tendency to 
insanity*

relations of the deceased; and Dr. Monro had 
given an opinion decidedly in favour of the Ap­
pellant, which, however, the Court below had or­
dered to be expunged from the proceedings. In 
regard to the relevancy of the fact in question, and 
also to show that the symptoms of Mr. M adam ’s
complaints were such as indicate insanity, he cited > »
a variety of the most eminent medical writers on

: i

insanity. ' v
3d, Supposing the plea of insanity out of 3d, Whether, 

the question, the pretended marriage was not ^h^pie'aof 
proved: First, because the facts were not sufficient inanity, the
to establish a marriage: Secondly, because if they provedf'^  
were, they-could not be proved by parole evidence, • 
but. only by writ, or oath of party. First, there 
were only three ways by which a marriage could be 1

<
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1
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M A R RI VGE.—  
A  DECLARA­
T I O N  OF C O N ­
S E N T  DE PR^B- 
S E N T I  C O N ­
S T IT U T E S  A 
M A RRIAG E 
PER SE.

Argument 
that the facts 
ivere not suf­
ficient to con­
stitute a mar-

%

riage.

1551. c. 19*

Dictionnaire
deDroitCano
pique.

constituted: First, by actual celebration in facie 
ecclesice:. Secondly, cohabitation of the parties as 
man and wife, which affords a legal presumption of 
marriage: Thirdly, a previous promise, or a decla­
ration of marriage with subsequent copula, and a 
decree of the proper Court finding that the parties 
are nfarried. None of these modes were adopted in 
the present case. I t  was no regular marriage 
in facie ecclesice; there was no cohabitation as man 
and wife, no promise or declaration with subsequent 
copula, no celebrator, not even a blacksmith. He 
then cited various authorities to show that nothing 
was understood by the law of Scotland before the 
Reformation to constitute marriage, but celebration 
in facie ecclesice, and particularly the act relative to 
bigamy, where the crime is made to consist in 
marrying a second husband or*wife, the first being 
alive, “ contrail' to the aith and promise made at 
“ the solemnization.” The medium peccati here was 
perjury: but there could be no pretence for saying, 
that Miss Walker would have been guilty of bi­
gamy, or perjury, though she had married another 
after this declaration. Karnes’s Elucidations, article

1

5, p. 2 9 —Canons of the church, drawn up,at Perth 
in the years 1242 and 1269—Act of 1503, c. 77-— 
Sir J. Mackenzie’s Observations, p. 114—Mack­
enzie’s Criminal Law, p. 5 §, were authorities to 
the same point. Even after the Reformation there 
was no idea that there could be a marriage, without 
a celebrator of some description, and he cited Spotts- 
woode!s Church History, b. 1 . p. 1 7 2 .—Directory 
for Worship, 1643.—Act 6 and ^ of Assembly, 
.1 6 9 0 , and Act 15 of Assembly, 1715,—Act of

CASES IN THE HOUSE OF LORDS

/ \
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Pan 1641, c. 8, revived by 1 6 6 1 , c. 34, and Act May 17. 19* 
of Par. 1 6 9 8 ) c. 6.—Cohabitation as husband and 18̂ * v 
wife, and promise or declaration cum copula,  were m a r r i a g e .—  

different questions. There, matters were not entire, ^ ô of con- 
The question here was, whether a bare' declaration, SRNT depra-

A SENTI CON-without any celebrator, constituted a marriage, or s t i t u t e s  a  

could prevent either of the parties from resiling, p6ARRRgAG* 
rebus integris. The Respondents relied, not on 
precedent or practice, but on certain passages in 
Stair, b. 1 . tit. 4., and Erskine, b. 1 . tit. 6 . Both 
writers were vague and obscure upon this point, and ' 
when properly considered would not bear out the ‘ 
argument for the Respondents. Much was said 
about consent making the marriage, “ consensus,
“ non concubitus,Jacit n u p t i a s But upon the Res­
pondents’ doctrine the maxim was absurd. Would 
consent by parties at 60 0  miles distance from each 
other, and who never saw each other, be sufficient?
The consent must be to something done, viz. to such 
ceremonies as by law constitute a marriage. At the 
execution of the antenuptial contracts, the parties 
solemnly declare per verba de prcesenti, that they
take each other, &c. &c. and yet, after this, either*
party is at liberty to resile, rebus integris, and is not 
even liable to the other in damages, unless under 
special circumstances. Here then was an instance 
of a much more solemn declaration than that of 
M6Adam, and by both parties; and yet this was no 
marriage. But then it was said, that in the con­
tracts the parties did not intend a present marriage: 
suppose, however, they did intend a present mar­
riage, still, being but a bare declaration, it would 
not, per se0 constitute a marriage.

ON APPEALS AND WRITS OF ERROR. 16Q
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170 CASES IN THE HOUSE OF LORDS

SBNTl CON­STITUTES A MARRIAGE PER SE,

May. 17. 19. W ith respect to' the decided cases, there was 
21.1813.- not one jn which a declaration of marriage had
m a r r i a g e .—  been found sufficient, per se, to constitute a mar-
tion̂ of con- riage* rebus integris, and the following cases were 
sentdeprje- cited and commented upon in proof of this asser­

tion \—rM ‘Lauchlan v. Dobson, Dec. 6, 179$.—  
M ‘Kie v. Ferguson, 1 7 8 2 .— Cochrane *0 . Edmon- 
stone, 1802.—Johnston v. Smiths, Nov. 18, 1 7 6 6 , 
Diet. IV, voce Proof, p. 1 6 9 .—M ‘Innes v. More, 
Dec. 2 0 , 1 7 8 1 .—White v. Hepburn, Nov. 18, 
1785.—Taylor v . Kello, Feb. 1 6 , 1 7 8 6 .—A n - 
derson v. Fullerton, Nov. 13, 1795.—Ballantine 
*v. Wallace, 1773.— Cameron v. Malcom, June 2 0 , 
1756.— Allan v. Young, in 1773.

In the case of M hKie and Ferguson, bans were 
txvice proclaimed under the authority o f  a line sub- 
scribed by the parties. The lady was prevailed 
upon to subscribe a letter to the Session clerk, to 
proceed no farther. The parties afterwards met, 
went to bed together, where they continued an hour, 
with the door locked. , Six persons were then in­
troduced, in whose presence they declared,. that 
they were married. This was held to be a mar­
riage; but then the distinction in that case was, that 
matters were not entire, for consummation must 
have been presumed.

{Chancellor. They were in bed together an 
hour before the declaration, but it did not appear 

* that they were alone a moment after.)
In the case of M‘Lauchlan and Dobson, Mr.

i  *

H. Erskine, who was in the cause, took a note of
1

the observations of the Justice-Clerk, McQueen, 
the greatest Scotch lawyer of his age, which agreed
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w ith  a note  taken  b y  another cou n sel at th e  sam e  
tim e. T h is  note was as fo llow s:

“ Just ice-Clerk. Cas t  new: b u t th e  Jaw is old 
“ and settled.

“  T w o  facts ad m itted  June inde. N o  celeb ration ;  
“ no concubitus; nor prom ise o f  m arriage fo llow ed  
“  b y  copula.

“ C ontract as to  land  n o t b in d in g  till regularly  
“ ex ecu ted , u n less w here res non sunt integree: A  
“  p rom ise w ith ou t copula, locus poenitentice. E v en  
“ verbal con sen t de present i ad m its pee nit entice. 
“ F orm  o f  contracts con ta in s express ob ligation  to  
“ c e le b r a te ; till th a t d on e, e ith er  party m ay resile. 
“ P rivate con sen t is not th e  consensus the law  looks 
“  to . i I t  m ust be before a priest, or something equi- 
“  valent. T h e y  m ust take the oath o f  G od to take each  
te other. A  presen t co n sen t not fo llow ed  w ith  an y  
“  th in g , m ay be m u tu ally  g iven  up . B ut if so, it 
“ cannot be marriage.’*

I f  th is, th en , w as n ot such a cerem on y  as con sti­
tu ted  a m arriage per se, it  w as not such as w ou ld  
authorise th e  C ourts to com pel m arriage bv  process; 
and in p roof o f  th is, h e c ited  K arnes’s E lu cid ation s, 
p. 31, 32.— B alfour (M arriage).— S p ottsw ood e  
(M arriage).— C raig, lib . 2 . d. 18. 1 9 .— Stair, b . 1 . 
tit. 4. sect. 6 .— Karnes’s E lu . p. 3 3 . 3 4 .— B an k ton ,
b . 4. tit. 45. sect. 4t).— E rsk in e, b. 1. tit. 6 . sect. 3 .—

__ «

Young v. Irvine, D ie t . vol. 1 . p. 565.—Haydon 
v. Gould, B urn’s Eccle. L aw , vol. 2 . p. 416.

B u t  suppose a m ere declaration o f  con sen t de prcc- 
senti did con stitu te  m arriage, there was no such  
th in g  in th e present case. T h e  R esp on d en t W alker  
sa id ’n o th in g , but was a mere passive spectator o f

May 1 7 .* 1 9 .
x’J. 1813. .

M ARRIAGE;
A DECLARA­
T I O N  OF CON* 
SEN T DEPRJI* 
SEN TI CON­
STITUTES A 
MARRIAGE 
PER SE.

Opinion of 
M ‘Queen of 
Braxfield.
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May 1 7 . 1 9 . Me scene. No marriage therefore took pl&ce, for 
y1* 18|3* . marriage is a mutual contract, and requires the con-'
m a r r i a g e .—  sent of two parties, which consent on both sides
tiô of con- must be d istin c tly  and unequivocally expressed. 
9ENTDEPRJE- Secondly, A  nuda ernissio veyborum , as this
s t i t u t e s  a was, could not be proved by parole evidence to the
M A RRIA G E 
PER SE.

That if the 
facts were suf­
ficient, they 
could not be 
proved by pa­
role testimo­
ny.

Argument for
the Respon­
dents.
First, That 
the plea of in­
sanity was not 
made out by 
the evidence, 
but the con­
trary.

effect of establishing a marriage p e r  se. This was 
strongly irnpljcd in , those passages of Bankton 
and Stair, which touched upon this point. I t was 
no answer to say that a regularly celebrated mar­
riage might be proved by parole testimony ; as tlie 
public solemnization of a regular marriage was very 
unlike the naked emission of words in private. 
Even in the case of a promise cum copula, in order 
to lay the ground for establishing a marriage, the , 
promise must be proved by writ, or oath of party, 
though the copula, ex  necessitate re i, may be proved 
by parole testimony. To allow a proof by parole, 
of such a declaration as this, to the effect of .esta­
blishing a marriage, would be still more dangerous 
than allowing a proof by parole of a promise cum  
copula to the same effect. But even if such proof 
could be admitted while the party was alive, it 
could not after his death.— Cockburn contra L ogan  
Diet. July, 1 6 7 0 .—Bankton b. 1 . tit. 5. — Dirle- 
ton’s Doubts, *coce Marriage.and Legitimation,

M r . Leach  followed’on the same side.
#f

S ir  S . R om illy  (for the Respondents.) First, After a 
particular statement of the evidence, in regard to the 
question of insanity, he remarked that the witnesses 
who deponed to the soundness of Mr. M‘Adam’s 
mind, were of a much superior deicriptjon to those

*
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on w h om  th e  A p p ellan t relied .— T h e y  had every  
op p ortu n ity  o f  form ing a correct estim ate  o f  th e  
state o f  M r. M fA d am ’s in te llec ts , and th e y  spoke  
d ecisiv e ly  to  th e  .fact, th at h e  w as not o n ly  to ta lly  
free from  a n y  appearance o f  m ental d eran gem en t, 
b u t w as a m an o f  u n co m m o n ly  vigorous under­
sta n d in g  ; y e t  th e  species o f  in san ity  attributed  to  
M r. M cA dam  was n o t such as cou ld  have been con ­
cea led  i f  it  had  ex isted . H e  purposely  avoidedy 
sa y in g  a n y  th in g  as to  th e  m ed ica l authorities on  
w h ich  th e  A p p ellan t relied , because, how ever valu­
ab le th e  te stim o n y  o f  su ch  m en  m ig h t be in  ques­
tio n s o f  in san ity  w h en  sp eak in g  from  personal 
k n o w led g e  and careful observation o f  th e  in d iv i­
dual, n o th in g  cou ld  be m ore fallacious than  to  try  
ju d ic ia lly  th e con d ition  o f  an y  person b y  a com pa­
rison  o f  h is a lleged  sym p tom s w ith  th ose  w h ich  
w ere stated b y  m edical authorities to  be u su a lly  
th e  con com itan ts o f  in sa n ity , 'or to  su b m it the  
op in ion s o f  m edical m en , taken upon c%ses laid  b e­
fore them  w ith  a descrip tion  o f  sym p tom s, as ev i­
den ce to a C ourt o f  Ju stice . • I t  w as no u n com m on  
th in g  for an ignorant person , in  read ing a treatise  
on  d iseases, to  fancy that he had th e  sym p tom s o f  
all th e  diseases about w hich  he read.

S eco n d ly , In  regard to  th e  a ttem p t to  prove an 
hereditary ten d en cy  to in sa n ity , i f  th is w ere to be  
allow ed , it m ig h t be necessary to fo llow  out that 
p roof through a great num ber o f  collateral rela­
tion s, and to try tw en ty  causes in stead  o f  one.

*

M r. C lerk  w ith  all h is k n ow led ge o f  S cotch  law , 
had n ot been able to  produce a sin g le  authority  for 
such -a  p roceed in g . S o m eth in g  o f  th e k in d  was

May 17. IQ.
21.1813.
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MARRIAGE.
A DECLARA­
T IO N  OF CON­
SENT DE PRM 
SENTI CON­
STITUTES. A 
MARRIAGE 
PER SB.

Secondly,
That reason 
and authority 
were opposed 
to the admissi' 
bility of the 
evidence to 
prove an he­
reditary ten­
dency to insa­
nity.
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M A R R IA G E .----
A DECLARA­
T I O N  OF CON­
S E N T  DE PRJE- 
S E N T I  CON- 
S T IT O T E S  A ' 
M A RRIA G E - 
PER SE.

Thirdly, Tha* 
a declaration 
of consent to 
marriage was
proved.

Fourthly, 
That a decla­
ration of pre­
sent consent 
was sufficient 
to constitute a 
marriage.

Dalrymple v .  
Dalrymple.
Another 
opinion of 
M‘Queen of 
Rraxlield.

d on e or a ttem p ted  in  K in lo c h ’s case, and n o t  
stop p ed . T h a t w as a ll .— In  a late case in th e  C o m ­
m on  P lea s, th e  heir  at law  offered to  prove h ere­
ditary in sa n ity  aga in st a testa tor , b u t th is  p ro o f w as

» f __ 1

rejected ; so th at in  th e  law  o f  E n g la n d  at least  %
th ere w as au th ority  aga in st it.

T h ir d lv , W h e th e r  a d eclaration  o f  co n sen t to  * *
m arriage was proved ? F o r  th a t he n eed  o n ly  refer 
to  th e  ev id en ce  o f  the servants. I t  w as a lso  in  ev i­
d en ce  th a t M r. M cA dam  n o t o n ly  in ten d ed  to  m arry  
th e  R esp o n d en t W a lk er , b u t also  to  live w ith  her as 
h is w ife. . B u tsu p p o se h e  had at th e  tim e th e  in ten tio n  
to  d estroy  h im se lf , sh e still acquired  th e  status o f  
h is  w ife , and  co u ld  n o t  b e  deprived  o f  i t  b y  a n y  
su b seq u en t act o f  h i s . "

F o u r th ly , W h e th e r  a declaration  per verba' de pros- 
senti was su ffic ien t per se to  co n stitu te  a m arriage. 
T h e  A p p ella n t sa id , th ere  w ere th ree  w ays o f  co n stitu t­
in g  a m arriage. F ir s t , R eg u la r  ce leb ra tio n .— S e ­
c o n d ly , C oh ab ita tion  w ith  h ab it and rep u te .— T h ird ­
ly , P ro m ise  cum copula. T h e  R esp o n d en ts in s is ted  
th a t there w as a fourth  m o d e , v iz . a declaration  o f  
co n sen t per verba de prasenti, and for th is  th e y  had  
th e  au th ority  o f  th e  te x t w riters and d ecision s. I t  w as 
c lea r ly  stated  in  th e  w ritin g s o f  S ir  G . M a c k e n z ie , 
S tair , and E r sk in e , and th e  p r in c ip le  w as d is t in c tly  
reco g n ized , even  in  th e  cases fe lie d  upon b y  th e  A p ­
p e lla n t. T h e  sam e d octr in e  w as supported  b y  .the  
case o f  Dalrymple and Dalrymplc, la te ly  d ecid ed  in  
th e  C on sistory  C ourt h ere, and th e  au thorities there, 
p rod u ced . A g a in st th e  note  o f  the op in io n  o f  th e  
J u stic e -C ler k  (M cQ u een ) in M ‘Laughlan v, Dob- 
son> th e y  had to  set another n o te  taken b y  M r.
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H a m ilto n , o f  the op in ion  o f  the sam e J u d g e  in  
th e  case o f  R itch ie  and JFallace (F a c . C o ll. 1 7 9 2 ), 
in  w h ich  h e  w as stated to have said, “  W ith  us m ar- 
“  riage is n ow  a c iv il contract to be proved like  

others. Is  there here su ffic ien t ev id en ce ? T h e  
“  D efen d er  has said there are o n ly  three w ays o f  

m arriage, (celebration , cohab itation , w ith  h ab it  
and repute, and prom ise subsequente copula,) 
B u t  I  d en y  th e  doctrine. T h e  p rin cip le  o f  m ar­
riage b y  prom ise, &c. is , th at res not sunt in- 

“  tegrcEr w h ich , by a com m on  rule o f  th e  law ' o f  
“ S co tlan d , bars resilin g  : b u t a prom ise 1<5 m arry, 
ic and actual declaration  or acceptance, are q u ite  
u different th in g s . T h e  last m akes m arriage p e r  se .” 

T h e  case o f  M cK ie  and Fergusso?i h e particu larly  
relied upon as not to be d istin g u ish ed  from  th e  pre-> 
sen t. W ith  regard to an te-n u p tia l contracts, th e  
w h ole  o f  such  a contract w as to be taken  togeth er , 
and th en  it  m u st be ev id en t th at no declaration  o f  
presen t con sen t w as in ten d ed . I n  th e  old  sty les  th e  
w ords w ere, th at th e  parties took  each  other for  
th eir  f u tu r e  husband and w ife . A s to  th e  argum ent 
draw n from  th e  b igam y act, it app lied  eq u a lly  
against a prom ise cum copula a s -a g a in s t  a present 
d ec la ra tio n ; so th at, as it proved too m u ch , th eir  
L ord sh ip s w quld  probably  th in k  th at it proved  
n o th in g . ,

F if th ly , T o  say th a t a m arriage o f  th is k in d  cou ld  
n ot be proved b y  parole ev id en ce appeared to h im  
an absurd ity; for it  was as m u ch  as to  say , th at  
th ou gh  there m ig h t be such a m arriage y e t  it  never  
cou ld  be proved at a ll. I f  a m arriage cou ld  be co n ­
stitu ted  b y  a declaration de preesenti,  it  fo llow ed  ex

1
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Fifthly,That a 
marriage of 
this kind must 
ex necessitate 
be proveable 
by parole evi­
dence.
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M A R R IA G E .—  
A DECLARA­
T I O N  OF CON­
SENT DE P R E ­
S E N T  I CON­
STITUTES A 
M A RRIA G E 
PER SE.

necessitate th at i t  m u st b e  proveable b y  p aro le  
ev id en ce .

, «

M r . Thomson (on  th e  sam e sid e .) A  declaration  
p e r x e r b a  de prcesenti> before w itn esses , w as equi­
va len t to celebration  b y  a c lerg y m a n . A  celebrator  
w as r\ot, therefore, n ecessary . T h e  b lack sm ith  w as  
o n ly  a w itn ess .

CASES IN THE HOUSE OF LORDS

M r . C lerk  rep lied . • . i i *

» •i ^ - . A

* I

•  •

Judicial obser­
vations.

In  the English 
Courts, a 
marked dis­
tinction be-

L

tween the con­
tract de pree- 
tend  and pro­
mise dej'uluro.

Question of 
insanity.

Mr. M ‘Adam 
was of sound 
mind.

. L o rd  E ldon  (C h a n ce llo r .) In  a case o f  su ch  im ­
p ortan ce, it  w o u ld  h ave b een  proper to  have tak en  
further t im e  for con sid eration , i f  th e  on ly , source o f  
th e ir  in form ation  u p on  th e  sub ject had b een  th e  ar­
g u m e n t at th e  bar, relevan t and able as th a t argu­
m e n t w as o n  both  sid es. T h e y  w ere, how ever, as­
s isted , am on g  other d ocu m en ts, b y  a paper draw n  
b y  M r. C le r k ; w h ich ; in  p o in t both  o f  com p osi­
tio n  and learn in g , w as o n e  o f  th e  b est th at ever had  
b een  prepared b y  a n y  la w y e r ; and  w h ic h 4w o u ld  d o  
h im  th e  h ig h est cred it, as lo n g  as th at paper sh ou ld
b e  rem em b ered . I n  th e  d iscu ssion s in  th e  C ourts % —
b elow , in  th is  co u n try  too , a m arked  d istin ction  had  
alw ays been  m ad e b etw een  th e  prom ise d e fu tu r o  
and con tract de p ree se n ti; as w ou ld  b e n o ticed , 
w h en  h e cam e to  con sid er  th e  v a lid ity  o f  th e  m ar­
riage in  th a t v iew .

T h e  first q u estion  h ere  w as, W h e th e r  M r, 
M cA dam  w as o f  sound m in d  at th e  tim e  w hen  h e  
entered  in to  th e  contract ? I f  n ot, that contract cer­
ta in ly  co u ld  n o t b e v a l id : h is op in ion , how ever, 
w as, th a t o n  th e  2 2 d  o f  M arch , 1805, M r.

s

M cAdarn w as o f  p er fec tly  su ffic ien t sou n d n ess o f
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m in d  to form  a valid  c o n tr a c t; * and th is w ou ld  d is­
p en se  w ith  th e consideration  o f  th e  other very  d e li­
cate p o in t, w h eth er the ev id en ce to show  hereditary  
in sa n itv  in  th e  b lood ou gh t to have been receivedJ O
in  a case o f  th is  nature: T h e  true question  w as,
n o t , W h eth er  h e  had ever been in san e before, or 
from  w hat cause?  b u t, W h eth er  h e  w a s* o f  suffi­
c ie n t ly  sound m in d  to  contract on  th e 2 2 d  o f  
M arch , 1805 ? I t  was o f  no  con seq u en ce  in  w hat 
state h e  h ad  been- at any  other tim e . I f  th en  th ey  
sh ou ld  affirm th e  ju d g m en t o f  th e  C ourt below  on  
th e  other ground , there cou ld  be no occasion  to  
pronounce an y  op in ion  upon the very delicate ques­
tion  to  w h ich  h e had adverted.
»

I t  was im p ossib le , how ever, speak in g  as a man  
and as a law yer, to ,d e n y , that i f  M r. M ‘A dam  was 
in san e in 1803, and th e sim ilarity  betw een  th e  state  
o f  h is m in d  at th at tim e, and on th e  2 2 d  o f  M arch , 
1805, had been so m arked as to  render it probable  
th at it w as a recurrence o f  th e sam e m alad y; it  was 
im p ossib le , h e said, to  d en y , that th is c ircum stance  
o u g h t to be a tten d ed  to in  ju d g in g  w hether M r. 
M ‘A dam  was rea lly  insane on the 2 2 d  o f  M arch , 
1805. B u t  i f  th ey  had satisfactory ev idence o f  h is  
san ity  at th e  tim e o f  th e  contract, then  th e  antece­
d en t state o f ‘ h is m in d , and the causes o f  it , m ig h t  
b e laid to ta lly  ou t o f  v iew .

N o w , th eir  L ord sh ip s k n ew  w h at th e law  o f  
E n g la n d  was upon th is  p o in t, and he was not 
aware that, in  th is respect, the law  o f  Scotland  
w as different. A  m an m ig h t m arry, as well* as 
form  any other contract, i f  he was sane at the tim e. 
T h e leg islature, w ith  a v iew  to prevent the m arrying

May.  1 7 . 1 9 .
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Of no conse­
quence what 
tne state of his 
mind was be­
fore or after, 
if sound at the 
time of the 
contract.

But if proved 
to have been 
insane at other 
times, that 
circumstance 
was to be at­
tended to as 
evidence, if 
the soundness 
at the time of 
the contract 
had been at 
all doubtful.

Law of Eng­
land in regard 
to the mar­
riage of luna­
tics.
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M A R R IA G E .— 
A DECLARA­
T I O N  OF CON 
SEN T DE PR2E- 
S E N T I C O N ­
STITU TES A 
M ARRIAGE 
TER SB.

Case of the 
rutrriage of a 
lunatic during 
a lucid inter­
val.

Case of a will, 
or testament, 
by one con­
fined till his 
death in a 
mad-house.

✓

o f  lu n atics d u rin g  th eir  lu c id  in tervals, had en acted , 
th at a co m m issio n  o f  lu n acv  w ou ld  avoid su ch  m ar- 
riages. T h is  w as co n c lu siv e  th a t other contracts  
m ig h t be form ed d u rin g  th eir  lu c id  in te r v a ls ; and  
th a t th e -  law  d id  n o t avoid  m arriages, u n less co n ­
tracted  d u rin g  th e  course o f  t im e  th at th e  lu n a cy  
had  been  fou n d  to  e x is t . T h e  usual w a y  w as, 
to  d irect an issu e  to  try  w h eth er  th e  party  w as o f  

sou n d  m in d  a t th e  t im e  o f  th e  c o n tr a c t; an d , i f  h e  
w as, i t  w as o f  n o  con seq u en ce  in  w h a t state h e  
m ig h t' have b een , e ith er  before or after. H e  w as  
u n w illin g  to  m en tio n  n am es in  such  c a s e s ; b u t a  
case had  la te ly  occurred , w h ere  ’ a y o u n g  la d y  at 
H a m p stea d  had  been  in sa n e , and her father  
th o u g h t it  w ou ld  b e  o f  advantage to  her i f  sh e  w ere  
m arried . S h e  w as acco rd in g ly  m arried d u rin g  a
lu c id  in terval. ,  H e  h im se lf  had exam in ed  her; and

• *

fou n d  th at sh e  w as affected, even  th e n , w ith  a  
certa in  d egree o f  m orbid  f e e l in g ; and it  appeared in  
ev id en ce , th a t, w ith o u t a n y  apparent fou n d ation  for  
th e  n o tio n , sh e  a lw ays b e lie v e d . th at so m eb o d y  had  
p o iso n ed  her. A s  s h e ,w a s  a w ard o f  th e  C ourt, 
and  n o  com m ission  o f  lu n a cy  ex isted , h e  had  d i­
rected  an issu e  to  try  w h eth er  sh e w as o f  sou n d  
m in d  at th e  tim e  o f  th e  m arriage, and it  w as fou n d  
th a t sh e  w as o f  soun d  m in d . H e  reco llected  hav­
in g  been  con cern ed , m a n y  years ago , in  a cau se , 
w h ere a g en tlem a n , w h o  had been  som e tim e in san e, 
and  w h o  had  been  con  lined  t ill  th e  hour o f  h is  
d eath  in  o n e  o f  th o se  h ou ses (m ad -h ou ses) o f  th e  
b etter  sort, at R ich m o n d , had m ade a w ill w h ile  so  
con fin ed . T h e  q u estion  w as, W h e th e r  h e  was o f  
sound  rnind at th e  t im e  o f  m a k in g  th is testam en t?
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It was a will of large contents, proportioning the 
different provisions with the most prudent and 
proper care, with a due regard to what he had 
previously done for the objects of his bounty, and 
in every respect pursuant to what he had declared, 
before his malady, he intended to have done. It 
was held, that he was of sound mind at the time.
He mentioned this the rather, on account of its

*  *
similarity to the case now under consideration, in 
one important particular; viz. that the act done 
was pursuant to a previous declaration of intention. 
The act of marriage, on the 22d of March, 1805, 
was in this way connected with the letters of *1800.

He agreed, that it was not a proper mode of pro­
ceeding, merely to state facts, in such a case as this, 
to medical men, and take their opinion upon these 
facts, and then leave it to the Court to judge upon 
these facts and opinions, without any personal ex­
amination of the party by these medical men. But 
he admitted, that it was fair to consider whether, at 
the time of the marriage, Mr. McAdam did not in­
tend to commit the act of suicide. If it were 
proved, that *he was at the moment under the in­
fluence of that morbid feeling, it might be a cir­
cumstance of considerable weight.

With respect to the evidence here adduced, there 
was no doubt but an unsound state of mind might 
manifest itself by an accompanying ill state of 
bodily health. But if it was admitted that the 
mind was in a sound state before, then they were 
to look at the state of bodily health; not as in 
itself an evidence of mental derangement, but with 
a view to ascertain what effect it had on the state of

n  2
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der whether 
Mr. M ‘Adam 
did not intend
to commit *
suicide at the 
time of the 
marriage.

In the case of 
a mind previ­
ously sound, 
they were to 
look at the 
state of the 
bodily health ; 
not as evidence
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of insanity, 
but merely to 
ascertain what 
effect it hod 
on the mind.

The insanity 
not made out.

1

Question of 
the law of 
marriage,

*
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1 # #
the mind. Then, after looking at the evidence of 
Woodburn the factor, Hawthorn the surgeon, and 
a number of other most respectable witnesses,' who 
had the very best opportunities of observation, who 
declared that he was in a perfectly sound state of 
mind, it would be taking a liberty which man 
ought not to take with man, to say, that Mr. 
M‘Adam, at the time of the marriage,* was not 
competent to contract. Under these circumstances, 
it belonged to God alone, who, knew the heart, to

1 *

decide, whether Mr. McAdam, at,the moment of 
contracting, entertained the purpose of suicide. ' It 
ought not to be decided by any declaration of 
theirs. He did not think, therefore, that the judg­
ment of the Court below should be touched on that 

• •
He had said so much upon that head on account 

of the opinion given by one wdio had been President 
of the Court of Session, now alive (Islay Campbell) ; 
who. had said, that he did not conceive that Mr. 
McAdam was of sufficiently sound mind to contract 
at the time of this marriage ; and that, at any rate, 
he conceived the object of Mr. McAdam to have 
been, not to make Miss Walker his wife, but his 
widow*. How it was possible for him to make her 
his widow, without making her his wife, could not 
very easily be conceived.

As to the other question, it was of so much im­
portance, that it was a great satisfaction to have 
heard all that they were ever likely to hear upon i t ; 
for, though they could not have the opinions of 
professional men at the bar of that House upon an 
appeal; yet such opinions were to be found in the

1
\
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proceedings of the Consistory Court of this country. 
In the case of B eam ish  and B ea m ish , which had 
been not very long ago before the Consistory 
Courts it had been necessary to inquire particularly 
what was the law of Scotland upon this point; and 
it had been found, that there was a marked dis­
tinction made between contracts de pra iscn ti and 
promises de f u tu r o . And in the case of D alrym ple  
and  ' D a lrym p le , in the Consistory Court, the 
question was also considered, and each of the per­
sons who were there examined stated his opinion 
on paper, gave the text in writing, and the deci­
sions, with comments on the decisions and text. 
He found five names there of persons of the great­
est professional knowledge, who had given it as 
their opinions, that a contract de preesenti consti­
tuted an immediate marriage; and there*were threeI o
on the other side, who said, that a contract de prcc- 
senti was not of itself an entire immediate marriage. 
There had been, therefore, a difference among pro­
fessional men on the point; but, after attending to 
all that he could learn on the subject, he did not 
find that there was the same difference in judicial 
opinions on this head. The fact was, that the 
canon l&w was the basis of the marriage law all over 
Europe ; and the only question was, How f^yt' 
had been receded from by the laws of any parti­
cular country? By the canon law, the distinction 
between the contract dc preesenti and promise 
turo  was well known: the former constituting a 
good marriage of itself; the other not unless fol­
lowed by copula, or some othe^.act which is held 
in law to amount to the carrying the promise into

m

May 17. IQ. 
21. 1813.

M A R RIA G E.—  
A DECLARA­
T I O N  OF CON­
SENT DE P R E ­
SENT I CON­
STITUTES A 
M ARRIAGE 
PER SE.

Authorities to 
show, that a 
contract dc 
prcc senti con­
stitutes a very 
marriage. 
Beamish v. 
Beamish. 
Dalrymplev. 
Dalrymple.

The canon 
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of the marriage 
law all over 
Europe.
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between con­
tract de pree- 
senti and pro­
mise de futuro  
well known 
in the cation 
law. *
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But no such 
distinction 
would ever 
have been 
heard of, if 
present con­
tract, as well 
as future pro­
mise, required 
the subsequent 
copw/a to make 
a marriage. 
Contract de 
pTcesenti is ip- 1 
sum matrimo- 
nium.

*

Whether the 
species of con­
sent is suffici­
ent to brinsc 0 
the case with-

V

in the maxim, 
Consensus,” 

&ê
As soon’as his 
connexion 
with this lady

effect. This • distinction is stated in the text of 
Stair. But if the contract de prcesenti, as well as 
the promise de ju turo , had required the subsequent 
copula to give effect to the marriage, the distinction 
would never have been heard of. The fact of the 
copula following.the promise, is held to make that 
present and complete which before was future and 
incomplete. If, then, a verbal declaration depress  

.senti was sufficient to constitute a marriage, how it 
was to be proved, except by verbal testimony, he 
did not know.

With respect to the decisions, it was a position 
again and again clearly recognized in them, that 
the contract de prasenti formed very marriage, ip- 
sum matrimonium ; and the judgments of the House 
of Lords had not trenched on the general doctrine. 
Since this was the evident result, their Lordships 
would excuse his entering into a detail of the de­
cided cases. If such was the law of marriage inI  ̂ ®
Scotland, he was relieved from entering upon the 
consideration of the question, Whether it was wise 
that it should have been the law so long? or, 
Whether it ought to be so in future ? If it should 
be thought proper to make any alteration in the 
law on this subject, it must be done in another 
way.

Another point had been made; viz. That there 
was not here the species of consent necessary to 
bring the case within the maxim, “ Consensus, non 
“ concubitus, fa c it  nuptias.” Now, the evidence 
was, that, as soon as the connexion between this 
lady and Mr. M^Adam began, in 1 8 0 0 ,  he looked 
forward to a marriage,.with her; for, in his letter to
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his man of business, on that occasion,, he .'called 
the provision to be made, for her, a jointure; and 
expressly directs the deed to be so prepared, as 
that the provision should not necessarily be in­
creased, if he should at any time be m arried  to her ; 
and he mentioned in his notice to the brother, that 
the connexion might possibly end' in marriage. 
After this, when she became pregnant, he wrote to 
his man of business; to ascertain whether certain acts 
would endangerthe legitimation of the child in case he 
should afterwards marry the mother. Their Lord- 
ships knew the distinction between the law of Scot­
land and that of England on this point; the former 
legitimating all the children of the parties born be­
fore marriage; the latter legitimating only those 
who were born after the marriage. If they were 
arguing respecting the comparative moral effects of 
the two institutions, one might quote this as an 
instance of the encouragement given, by this doc­
trine of the law of Scotland, to postpone the time 
of marriage, from the idea that they can marry on 
their death-bed, and thereby render their chijdren 
legitimate; whereas, accident might prevent them 
from ever carrying their design into effect. At the 
time of baptizing the child, he g a ve  her the name 
o f  his. m o th er; which, as connected with other 
acts, was a circumstance worthy of attention.’ It 
was clear, then, that he had the intention of marry­
ing from the beginning; though this amounted 
neither to a promise nor a contract. It was in 
evidence, too, that he treated her with great re­
spect. It had, however, been said, that he had de-

_ *

dared to Richardson,' the gardener, that he would
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not marry her ; and to another witness, that he had 
x given her no promise of marriage, ' But he did not 
think there was much in these casual observations, 
uttered probably merely to conceal his real*inten­
tions, when the design was decisively marked by 
his more deliberate acts. Then he wrote to Smith, 
and declared to Woodburn, that he had made up 
his mind to marry Miss Walker. Might not these 
be looked at as throwing light upon his intention to 
do the act of the 22d  of March, 1 8 0 5  ? He called 
her his w ife , in the presence of his servants, sent for 
expressly for the purpose of bearing testimony to 
the marriage ; and he likewise declared, that these 
w ere his leg itim a te  ch ild ren ; words deserving o f 1 
being particularly noticed, as evidence of his inten­
tion. The parties joined hands. There was a con­
versation between them afterwards, upon which 
Mrs. Wylie, the house-keeper, who appeared not to 
have been very well disposed towards this marriage, 
was called in, along with the other witnesses, and 
the same ceremony was repeated, with a slight un­
important''variation in the expression. The lady 
gave her hand, and, when he declared her his wife, 
courtsied, as a sign of her assent. If this had been 
a promise of future marriage, it would not certainly 
have constituted an actual marriage. But when he 
declared that the lady was actually his very wife, 
and that these were his legitimate children, p e r  
verba  de p reesen ti; this formed a present contract, 
and they became, eo instantly  as much husband and 
wife, as if the ceremony h'ad been celebrated in the 
kirk; and the marriage was as valid as if a man, 
in returning from the kirk* immediately after his

$
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marriage there, had died of an apoplectic fit before 
he reached the house. Afterwards, Mr. M^Adam 
told Woodburn, that he was married. It appeared 
that Mrs. Wylie was nettled at this business, and 
was* anxious that he should wait till Mr. Smith 
came ; but he refused to wait for him, lest Smith 
should dissuade him from his purpose. The lady 
received compliments as Mr. M‘Adarn’s wife. All 
this was evidence of the intention of the parties to

*

marry; and it was clear, that, by the transaction 
of the 22d March, they meant to celebrate and 
constitute a present marriage.

Then came this question, Whether this transac­
tion could be proved by parole testimony ? He 
agreed, that there was great danger in admitting the 
constitution of a marriage to be proved by niere 
parole testimony. But they had only to consider, 
whether the existing law allowed this to be done. 

.Sitting there as a Court of Appeal, they had no­
thing to do with the question, Whether it should 
be so in future. Now, when an actual marriage 
was constituted by the mere verbal declaration of 

' the parties, how was it to be proved, but by parole 
testimony ? Suppose a marriage celebrated before a 
minister; there was no regular form of words for 
this purpose; and there it was admitted, that the 
celebration might be proved by parole evidence. 
Then, if it was not necessary for a clergyman to 
be present, and if an irregular marriage was as valid 
as a regular one, why should it not be proved in 
the same r way ? It - was ‘ answered, True : but 
there was the “  habit and repute,” and the subse­
quent copula, in that case. This, however, did not

Mav • 17* 19 
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grapple with the argument; for it might happen;
that the death of one of the parties, by the act of
God, might prevent any sexual intercourse, and

•  ^

yet the marriage might be proved by parole testi­
mony. So the law already existed, in a number of 
cases; and, upon the whole, he had heard nothing 
to convince him that a marriage could not be 
proved by this species of evidence.

With respect to the question, Whether, if the 
parties had married other persons, after this con* 

* tract, they could have been punished for bigamy ? 
he agreed, that the argument founded upon this 
proved too much. If the statute applied only to 
marriages regularly celebrated, and if this was not 
a regularly celebrated marriage, then it appeared 
to follow, that the parties could not be punished for 
bigamy, on marrying other parties again, though 
the second marriage might be invalid. The le­
gislature probably meant to make a distinction 
between the civil and criminal consequences in 
these cases.

He had now pointed out generally the grounds 
of his opinion, that this marriage was duly had. 
They had before them such evident demonstration of 
the inconvenience of loose, judgments, that he in­
tended to propose, that the present judgment 
should be prefaced by some finding which might 
distinguish it from some of the loose cases noticed 
at the Bar. The finding might be of this na­
ture :—

1st, That, at the time of the declaration of
marriage in question, Mr. M‘Adam was of sound

♦

mind, and able to contract.
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. 2d, That, being then of sound mind, it was un­
necessary to decide upon the question of previous 
insanity, or any circumstances connected with it.

3 d, That, by the declaration of marriage, and the 
facts and circumstances connected with this decla­
ration, it appeared, that the parties did, on the 2 2 d 
of March, 1805, intend, forthwith, to rftarry, and 
did accordingly contract very matrimony.

L o rd  lledesdale  concurred in the opinion, that 
there was not the slightest proof of insanity at the 
time of the contract. Insanity was not to be in­
ferred from the subsequent act of suicide. It was 
not inferred by law, but must be proved. There
was no evidence here that Mr. M‘Adam was insane

*

at any period of his life, except from his irregular 
living at Edinburgh in 1803 ; and then it was im­
mediately removed by medicine. Putting that, 
then, wholly out of consideration, the question 
was, Whether the circumstances were sufficient to 
constitute a legal marriage ? The Acts of Parlia­
ment had been referred to, and especially that of 
1551, cap. 1 9 ; from which it was inferred, that a 
marriage was not valid, except regularly celebrated 
in fa c ie  ecclesia ; as a prosecution for bigamy could 
not be supported under that statute, unless the pre­
vious marriage had been so celebrated. It did how­
ever appear to him, that the answer given by Sir S. 
Romilly, to that argument, was sufficient. Besides, 
he thought that the expression in the act was not 
strong enough to support the inference, considering, 
that, by the prior act of 1503, cap. 77, marriage 
was recognized without this evidence of regular ce­
lebration for its validity. Perhaps the intention
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was, that stronger evidence should b6 necessary in 
criminal cases. The acts of 1641, cap.. 8, and of 
1661, cap. 34, were so far from supporting the con­
clusion, that regular celebration was necessary to 
constitute a valid marriage, that they referred to 
marriages constituted in both ways, where there 
was, and was not, a regular celebration; and the 
act of 1698, cap. 6, made the same distinction.

All the text authorities made a clear distinction 
between the contract de prcesenti and the promise de 

fu tu ro , whereas the argument on the side of the 
Appel]ant went utterly to abolish the distinction. 
In the text writers, and especially in Mackenzie’s 
and Erskine’s Institutes, the doctrine contended for 
by the Respondent was clearly recognized.

The same doctrine was also to be found pervad­
ing the whole of the cases. In the case of M ‘Lauch-
lan and Dobson, there was only a declaration, and 
no subsequent copula. Upon the doctrine of the 
Appellant, there was no ground to have induced the 
Commissaries to declare this to be a m a r r i a g e .  ItO
was afterwards indeed found by the Court of Ses­
sion, that this was no marriage, not because a decla­
ration de prcesenti was per se insufficient to consti­
tute a marriage; but because, from all the circum­
stances taken together, it was evident that the parties 
had no intention of forming a present marriage.. The 
declaration was considered as an engagement for the 
future, from which the parties, rebus integris, were at 
liberty to resile. It was not enough that there should 
be a reservation by one of the parties. The inten­
tion of both in that case was, that the real marriage 
^hoiild be future. It had been said, that in the pre-
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Sent case there was a secret reservation in the mind 
of Mr. McAdam, who never meant to live with 
Miss Walker as her husband. But could it be al- 
lowed that a contract should be ineffectual, because 
there was a reservation in the mind of one of the 
parties ? In the case of M 'L a u ch la n  and Dobson 
the reservation was in the minds of both parties. 
But was there proof of any such reservation on the 
part of Mr. M‘Adam < It had been inferred from 
the subsequent suicide, and from his language to 
Richardson and others. That inference however

i

had been met by a variety of circumstances, which 
marked his present intention to marry. He had 
said at the time of the declaration, that these were 
his legitimate children. From his letter to Smith, 
stating, that he had made up his mind to marry 
Miss Walker; from his declarations to Woodburni

before and after—it was clear that he considered 
himself bound by his contract, and that he had 
completed his marriage.

It had been objected, however, that the verbal 
declaration could not be proved by parole testimony. 
But if a marriage could tbe constituted in this way, 
he did not understand how it could be proved, 
except by parole evidence. In M QLauclilan and 
D obson , and in M (K ie  and Fergusson , the evi­
dence was parole.

4

He saw no reason in this case therefore to dissent
from the Court below. If ever a marriage could be
completed without consummation, this was a case
of that description. He did not think it could be
properly said, that things were entire after this:
Though one of the parties died before consumma- 
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tion, the person living had acquired a different cha­
racter—her children had acquired a different cha 
racter. There was no proof that Mr. M‘Adam did
not intend a consorthom v i t a  at the time of the

»

marriage ; and even though, he had not had that in­
tention, still it was not to be allowed that a civil 
contract, (as ■ this was by the law of Scotland;) 
should be avoided by a secret reservation of one of 
the parties.

L o r d  C arlton  was satisfied that the law of Scot­
land made a distinction between a contract de p r a - 
sen ti and a promise de f u tu r o  in cases of marriage. 
Adverting to the objection, that there was no evi­
dence of consent on the part of the lady, he noticed 
the facts that she had stood up—that she had given
her hand—that she heard the declaration, and then

»  *
courtsied, which was an usual mode of intimating 
consent. And from all these circumstances, he 
said it was fairly to be presumed that she had con­
sented.

CASES IN THE HOUSE OF LORDS '

Marriage esta­
blished.

Judgment of the Court below, establishing the 
marriage, affirmed.

Agent for Appellant, R ichardson.
Agent for Respondents, Spotteswoode and Robertson.

•  %

N ote.—The Court of Session had awarded a sequestration 
of the entailed estates in question, in the above cause, during 
the proceedings in the Courts below. Upon the termination of 
the cause there, the sequestration, which the Appellant 
was desirous should be continued pending the appeal, was 
recalled : the Respondents proceeded to take possession, and
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an interdict was applied for and refused. Against this recal of
the sequestration and refusal of the interdict the Appellant
appealed: but as the effect of the above decision was, that he

0

had nothing to do with the estates, these two supplementary 
or secondary appeals fell to the ground of course.
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E N G L A N D .

ERROR FROM T H E  COURT OF KING S BENCH.

R u b i c h o n  v . H u m b l e .

Contract by the owner of a ship, that the vessel shall proceed July 8, is is. 
-from the Thames to Martinique, there to take in a full and 
complete cargo of sugars, rum, and other W est I ndia  
pr o d u c e . This contract illegal under the Navigation Act 
of 12 Car. 2, cap. 18, and 48 Geo. 3, cap. 69, and not 
helped by the Malta Act, 41st Geo. 3 , cap. 103.

T h e  Defendant in error, Michael Humble, owner 
of the ship Neptune, brought an action of covenant 
in the Court of King’s Bench, upon a charter party 
of affreightment, against the Plaintiff in error, Mau­
rice Rubichon, freighter of the vessel.

The ship was hired in November 1809, to pro­
ceed from the Thames in ballast, or with a cargo, to 
Martinique, without waiting for convoy, and there 
to deliver her. cargo, if any, and then to take on 
board “ a fu l l  and complete cargo o f sugar, rum, 
u and other West India p r o d u c e and to proceed 
direct to Malta,* without waiting for convoy, and 
there to deliver the cargo to the agents or assigns
of the freighter.- In ' consideration whereof the

#

freighter covenanted to furnish a cargo or cargoes
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