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did not consider it so, unless you could say that the Court only order­
ed those repairs arising from total decay by lapse of time. You 
cannot consider the proceedings of 1790 to have been conclusive, 
for, looking at the items of the repair ordered, it is clear that some 
of them are those which a minister in a free manse would have been 
bound to execute himself.

“ The proceeding in 1798 is an additional judgment in favour of 
Dr. Scott to the previous interlocutor.

“ I do not rely on the case of Botriphnie, but it goes to say, that 
in this case the manse has not been declared free ; and also to say, 
that after the lapse of many years, heritors may again become liable 
to some repairs, even though the manse should have been declared 
free. But I rely on the words of the act, and on the proceedings 
in 1796, as explaining the understanding of parties in 1790.

As to the matter of costs—here there is no general doctrine in 
question. If the case had involved the interest of all the heritors 
in Scotland we should have had to lament that all the heritors were 
on one side, and all the clergy on the other, but with different 
means of supporting the expense of the suit. But if your Lordships 
think as I do, that the proceeding in 1796 is an additional judi­
cial proceeding in favour of the respondent, and consider that the 
judgment of the Court of Session, in this case, is unanimous, though 
you may not blame the heritors, you will not think it unreasonable 
that they should pay for their experiment. I therefore move that 
the judgment of the Court of Session be affirmed, with £150  
costs.”

I t  was ordered and adjudged that the interlocutors be, 
and the sam e are hereby affirmed, with £ 1 5 0  to the re­
spondent for his costs.

For the A ppellants.— H en ry  B rougham , J . H . M ackenzie ,
John J a r  dine.

For the R espondent.— S ir  Sam uel R o m illy , John ConnelL

L ie u t e n a n t -C o lo n el  H ercu les  S c o tt  o f\
Brotherton, and J ames  S c o t t , W riter to f  
the S ignet, Proprietor of the M ills o f f  PPe an Ŝy 
Morphy, situated on the river N orthesk, /

T homas G illies  of Balmakenan, D avid 
L yal o f Galry, D avid  Ca rn eg ie  of 
Craigo, J ohn T aylor  of Kirkton H ill, 
and the R epresentatives of Patrick Cruik- 
shank of Stracathro,

H ouse o f Lords, 20th Ju ly  1813.

D am D yke— I njury t o  F ishings.—The proprietors of certain mills 
had, in process of time, altered their check dyke so as to prove

Respondents.
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injurious to the salmon fishing of the superior heritors: Circum- 1813.
stances in which it was held, that this dyke must be rebuilt and ------------
restored to its original state, at the expense of the proprietors of s c o t t , & c .

these mills. Affirmed in the House of Lords. v' „
cilliks, &c.

This is the sequel o f the appeal reported at p. 337, vol.
iv., in which the H ouse of Lords pronounced a judgm ent, 
containing special findings in regard to the dam dyke com­
plained of, as injurious to the respondents* fishings, and re­
m itted back the cause to the Court of Session.

T h e  respondents having presented a petition to the Court 
to apply the judgm ent o f the H ouse of Lords, this petition  
was rem itted to the Lord Ordinary (Lord W oodhouselee).
T h e Lord Ordinary pronounced an interlocutor, applying  
the judgm ent o f the H ouse o f Lords. It also found, “ And 
“ before answer, ordains the pursuers (respondents) to g ive  
“ in a condescendence o f what they require the defenders 
“  (appellants) to do, in compliance with the above judgm ents,
“ and of the grounds on which they insist for the defenders 
“ so doiug the same, and that against next calling.**

A condescendence having been given in, the Lord Ordi­
nary pronounced the follow ing interlocutor :— “ H aving c o n -Nov. 12,1803. 
“ sidered the condescendence and answers, and resumed 
“ consideration of the whole process, finds that the judgm ent 
“ of the H ouse of Lords establishes three different proposi- 
“ tions, 1st. T hat the pursuers are entitled  to have as free 
“ access of salmon to their fisheries as can be had, consis- 
“ tently  with the necessary supply of water from the river 
“ to the m ills belonging to the defenders. 2d. That the  
“ present structure of the check dyke built by the defen- 
“ ders is such, that w hile there is no cruive dyke below it,
“ as formerly, which created a restagnation, the salmon can- 
“ not easily pass beyond the said check dyke ; and thus the  
“ pursuers have not as free access of salmon to their fisheries 
“ as they had formerly, while, at the same tim e, the mills 
“ belonging to the defenders had a sufficient supply of water.
“ 3d. That unless the cruive dyke is replaced in its ancient 
“ form, and the former m ode o f fishing under the statutory  
“ regulations therew ith restored, the structure o f the check  
“ dyke must be so altered, and other operations so made, as 
“ that both the above objects, viz. the free access of salmon 
“ to the superior fishings, and the sufficient supply o f water 
“ to the defenders* m ills, may be obtained. The Lord Ordi- 
“ nary, in conformity with the import and meaning of the 
“ above judgm ent, finds, that unless the defenders shall re- 

v o l . v. 3 c



C A S E S  O N  A P P E A L  P R O M  S C O T L A N D .T 5 2

1813. “ build the cruive dyke in the same situation as formerly,
----------— “ and according to its ancient construction, and exercise the
scott, &c. « crujve fishing under a ll leg a l lim itations, it is incum bent on

v. ® 0
ciLHE9, &c. “ them  to rebuild the check dyke, making its construction so

“  close as to prevent percolation, and likew ise to leave an open- 
“ ing in term s of and under th e qualifications contained in the  
“ act 1696, o f its allow ing sufficient water to the defenders’ 
“ m ills; and havingconsidered the plans and report of the sur- 
“ veyors in process, and particularly the plan exhib itedby Cap- 
“ lain G eorge Taylor, and delineated on the engraved survey in 
“ process, signed  by Colin Innes, before answer rem its to  
“ to exam ine th e present state of the check
“ dyke and m ill leads of M orphie and Kinnaber, and to re- 
“ port his opinion, w hether th e plan proposed by the said  
“ G eorge Taylor is fitted to fulfil th e  purposes which he  
“ has stated  in the conclusion of his signed additional report, 
“ and which appears to answer the ends pointed out in th e  
“ judgm ent o f the H ouse o f Lords, w hich the said Mr.
“ is hereby d irected  to have under his v ie w ; or if  Mr. 
“ shall be of opinion that the said plan proposed
“ by Captain Taylor is not sufficient to answer the requsite  
“ ends, he is hereby authorized and required to m ake out a  
“ plan and report relative hereto, which shall, to the best o f  
“ his judgm ent, fulfil the foresaid purposes, at the least pos- 
“ sib le expense, and this quam  p r im u m ”

T h e respondents represented against this interlocutor, 
praying for an alteration or explanation in so far as regards 
the rebuilding of the check dyke, in the event o f the cruive 
dyke being replaced. T h e  Lord Ordinary pronounced th is  

Dec. 6, 1803.interiocutor;— « B ein g  satisfied that the alteration suggest-
“ ed by th e respondents is necessary towards the more ef- 
“ fectualcarryinginto execution  the object of the interlocutor  
“  o f the 12th N ovem ber 1803; and to the com plete fulfilm ent 
“  o f the ju d g m en to f the H o u seo f Lords, which it w asthe pur- 
“ pose of the Lord Ordinary by that interlocutor to give effect 
“  to, in such a manner as to bar evasion or frustration o f the  
“  ends thereby m eant to be accom plished, therefore, alters  
“  th e said interlocutor, in th e  first part o f the said decerni- 
“ ture, in the follow ing manner, viz. “  F inds that, unless the  
“ defenders shall rebuild the cruive dyke and check dyke  
“ in the same situation as formerly, according to  their an- 
“ cient construction and dim ensions, in such a manner as to  
“  occasion the sam e restagnation as formerly, and exercise  
“  the cruive fishings under all the lega l lim itations, it is in-
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“  cumbenfc, &c., and adheres to the said interlocutor quoad  • 1313.
“  u ltr a .** ----------- -

At this stage Mr. Scott of Brotherton died, and the action s c o t t , & c . 

was transferred against his heir, Lieut.-Col. Scott, who pe- GILLIE*Sf &c. 
titioned against the above interlocutor, but the Lord Ordinary 
adhered. On reclaiming petition to the Court, the Court pro­
nounced this interlocutor:— “ TheLords appoint the petition- Dec. 14,1804. 
“  er within ten days to state in a m inute, w hether or not he 
“  intends to restore the cruive dyke below the check dam, as 
“  it stood before the year 1772 ; appoint this petition to be 
“  answered, the answers to be in the boxes before the 20th  
“ current.”

The minute ordered by the above interlocutor was given  
in and answ ered; whereupon the Court pronounced an inter­
locutor, which led  to further discussion, and after other inter­
locutors the Court pronounced this interlocutor:— “ The Lords Mar. 5, 1807. 
“ having resum ed consideration of this cause, and advised  
“ the same, with the mutual memorials for the parties, and 
“ w hole proceedings and productions, approve o f the report 
“ made up and given in by Thomas Telford, engineer, o f  
“ date 15th October 1805, and find that the dam dyke in 
“ question must be of new constructed, in conformity there- 
“ to, by and at the expense o f the defender Lieutenant 
“ Colonel H ercules Scott, and be thereafter maintained and 
“ supported by him, and decern, reserving to him any claim  
“ com petent against the other mill owners, but supersede ex- 
“  tract till the second box day ; and, with regard to the claim  
“ o f damages at the pursuers* instance, remit the same to the  
“ Lord Ordinary to hear parties procurators thereon, and 
*' to proceed and determ ine therein as he shall see cause :
“ Find that the memorial for the pursuers contains expres- 
“ sions highly injurious, derogatory to the established cha- 
“ racter of Mr. Charles Abercromby, engineer, respecting the  
“ report made and deposition em itted by him ; and remit to  
“ the Lord Ordinary to cause the said injurious expressions 
“ to be expunged from the record/*
. A nother reclaim ing petition was given in, and the Court

further pronounced this interlocutor:— “ The Lords having Jan. 26, 1808.
“ resumed consideration o f this petition, with the answers,
“ they refuse the prayer thereof, and adhere to the inter-
“ locutor reclaimed against, with this explanation, that the
“ dam dyke recommended by the report of Mr. Telford
“ must be constructed and maintained by Colonel H ercules

«

“ Scott, so long as he does not reconstruct and maintain the 
“ former cruive dam, in such manner as to prevent percola-
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1813. “ tion through the dam dyke, and, w ithout prejudice to in -
------------  “ sist and determ ine in the other points of the cause, allow
Sc o t t , &c. u ^ . g (jecree  ̂ 0f  declarator to go out, and be extracted by
g i l l i e s , &c, “ the pursuers in the m eantim e, and that at the expense o f

“ the defender, and decern.”
A gainst these interlocutors the present appeal was 

brought.
P lea d ed  for the A ppellan ts.— 1. The change o f circum­

stances which has laid the foundation o f the present action, 
at the instance of the respondents, was not brought about 
by any act, deed, or accidental event, for the consequences  
o f which the appellants, or their predecessors, were re­
sponsible to the respondents. It is indisputable, in point of 
fact, that the appellant, Mr. Scott, is the proprietor of an­
cient and valuable m ills, which are supplied  with water from  
the river N o rth esk ; and that, for the purpose o f securing  
th is supply, a dyke or weir was erected  by his predecessors, 
to which, by original grants, as w ell as by prescription, 
longissim i tem poris9 he has acquired an unchallenged right. 
W ithin the memory o f man, this dyke has undergone no 
species of alteration ; certainly no alteration which any  
person could have challenged as an innovation on the state  
of the servitude ; and, in the former state of the river, from  
th e  earliest tradition dow n to the year 1773, this dyke was 
not obnoxious to lega l challenge of any sort. A t that p e ­
riod, an accidental change took place in the state of th e  
river, in  consequence o f the cruive dyke being sw ept away  
by the floods. It is certain that there was then no addition  
m ade to the height, or change bn the structure of the check- 
dyke, as it had been for ages before ; but there was a change  
produced on the leve l of the river, and in its consequent 
relation to the height o f the dyke. For this alteration, can 
it  be alleged  that the appellants w ere in any way responsible?  
I t  was, in effect, brought about v i m a jo ri9 by a pow er b e­
yond human control. Tracing the matter back to its  re­
m oter causes, it may be said to  have been occasioned by  
th e  superior heritors them selves, who insisted that certain  
alterations should be m ade upon the construction o f a cruive 
dyke situated below , which w ere com pletely incom patible 
with its stability. That the appellant’s predecessors happened  
to be the proprietors of this cruive dyke, as w ell as of the  
check dyke, situated above, is a circum stance from which no 
leg a l inference of obligation or liability can be deduced. 
T he cruive-dyke m ight have been the separate property o f  
another in d iv id u a l; and it  w ould be a palpable fallacy to
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suffer the accidental union o f two such properties to enter 
into tho consideration o f the case. In the original cause 
o f the evil complained of, there is, therefore, no circum­
stance or quality out of which can be drawn any plea o f re­
sponsibility against the appellants. T he attem pts which 
the respondents have made to trace the evils o f which they  
now complain, to recent alterations in the dam or check  
dyke, are totally  unfounded and unsupported by proof. It 
is the height o f the dyke of which the respondents com­
plain; and there is no evidenco to show that its height is 
now greater than it has been for time out o f mind. On the  
contrary, if  any difference in that respect can be remarked 
in its present state, it is now rather low er than it formerly 
was. 2. T he alterations on the present state of the ap p el­
lants’ property, alleged to be necessary for the accommoda­
tion o f the respondents, as proprietors o f the superior fish­
ings, although they m ight be such as the appellants were  
bound to subm it to, are not such as they are bound to exe­
cute at their own expense, and to maintain at their own risk. 
B y the judgm ent of the H ouse of Lords, in the former ap­
peal, it was declared, “ That so long as the defenders think 
“ fit to maintain the said check-dam , without a cruive-dam  
“ below , so constructed as to prevent such percolation, the 
“ check-dam ought, as far as circumstances w ill admit, to be 
“ so constructed that the water m ust flow over, instead of  
“ percolating the same, and they must leave a slap in tho 
“ said dam in terms o f the act 1696, if  the same can be done 
“ without prejudice to the said m ills.” This declaratory 
finding in law, that it is a quality inherent in such ease­
m ent, that it must be enjoyed and exercised so as not to 
prejudice other rights on the same river, em ulously, ne­
gligently , or otherwise, more than is necessary to the fair 
enjoym ent of such easem ent. By this judgm ent, therefore, 
it  was hypothetically determ ined, that, for the accommoda­
tion of the superior heritors, the appellants must submit to 
certain alterations in the present state of their property, 
provided the circumstances of that property would admit of 
such alteration, and that the same could be done without 
prejudice to the appellants. T hese tw o hypotheses the  
Court of Session have been since em ployed in investigating ; 
and by their interlocutors they have determ ined, in the  
f ir s t  place, that the physical circumstances of the property 
admit of the construction of a dam, which, by preventing  
percolation, shall force the water to flow over i t ; and, 2ndly, 
that, in a dam so constructed, a slap may be made sufficient

1813.

8COTT, &C. 
V.

GILLIKS, &C.
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for the access of salm on, which shall be w ithout prejudice 
to the said mills. According to the reports of the engineers, 
these objects can only be attained by constructing a dyke  
according to Mr. Abercrom bie’s plan, which would c o st£ 5 0 0 0  
or £ 2 0 0 0  ; or, according to the reports of Messrs. Telford  
and Jessop , £ 7 0 0 . A ccording to either plan, the a ltera­
tion is undoubtedly practicable. B ut the questions remain, 
at w hose expense are these innovations on the present state  
of the property to be accom plished ? And if  the respon­
dents them selves be not preferably liable to the expense  
and hazard of such operations, are they not of a kind and 
m agnitude which render them  legally  impracticable, and to  
which, therefore, the appellants are not bound to submit ? 
T hese are questions which were not determ ined by the ju d g ­
m ent in the former a p p e a l; and the appellants subm it that 
they are questions which m ust be determ ined in their favour. 
T hey are not liable in the expense o f the proposed alterations, 
either on the ground that the check dyke has been render­
ed more prejudicial by any recent operations of theirs upon  
it, or that the present defect o f that dyke was the result 
o f their previous operations upon the cruive dyke.

P lea d ed  fo r  the R espondents .— It is proved by the reports 
of the engineers, and the evidence adduced in the Court 
below , that a check dyke may be so constructed that the  
w ater may flow over, instead of percolating the sa m e; that 
it  may be constructed at a m oderate expense, and that it  
w ill be more perm anent and equally serviceable with the  
present check dyke. 2d. It is proved by the same evidence, 
that a slap may be left in the dyke to be so constructed, in 
term s o f the act 1696, which w ill g ive the salmon free access 
up th e river w ithout prejudice to the mills o f Kinnaber or 
M orphie. 3d. T he expense o f erecting, and risk o f main­
taining th is dyke, m ust be upon the appellants, because it  
is a quality inherent in their right, that it must be exercised  
so as not to  prejudice th e rights of the respondents more 
than is necessary to its fair enjoym ent, as appears from the  
statute 1696, cap. 33, and the judgm ent o f the H ouse o f  
Lords, already pronounced in th is cause. By that same ju d g­
m ent it  was established that the present dyke has, since the  
year 1772, been altered greatly  to the prejudice o f the fish­
ings o f the respondents; and also by the term s o f  the  
judgm ent, it is optional to  th e appellants either to  recon­
struct the cruive dyke, or to alter the form and structure o f  
the present check  dyke, so as not to injure the rights o f  the  
respondents.
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After hearing counsel, 1313.

L ord Chancellor E ldon said, ------------
“ My Lords, SC0TT’ &c-

“ This appeal arises out of a former judgment of your Lordships, g il l ie s , &c. 
pronounced in 1802.

“ The appellant, Colonel Scott, is the proprietor of certain salmon 
fishings in the river North Esk. He is also the proprietor of a mill 
situated on one side of this river ; on the other side of the river is a 
mill belonging to a family of the name of Fullerton of Kinnaber; 
and to these mills there is a mutual dam dyke.

“ The appellant’s family appear to have had various disputes with 
the superior heritors, on the subject of their respe ctive rights of sal­
mon fishing. In 1773, in consequence, as is stated, of openings made 
in the cruive dyke belonging to the appellant’s family, in terms of 
a former judgment of your Lordships, that cruive dyke was destroyed.
The consequence of this was, that the mill dam, by the water not 
being pent back as before, stood so high out of the water that the 
salmon could not pass up the river.

“ The upper heritors complained of this, but the Court of Session 
having decided against them, the matter was brought here by appeal.
On the 23d of May 1802, your Lordships pronounced this judgment 
(Here his Lordship read the same at large). The matter having re­
turned to the Court of Session, there has been a good deal of litiga­
tion in that Court; and at length the Lord Ordinary pronounced the 
first interlocutor appealed from, on 12th Nov. 1803. (Here his Lord- 
ship read the same.)

“ This interlocutor, as well as the judgment of the House of Lords, 
applied both to the Scotts and Fullertons as defenders. They wrere 
mutual proprietors of the check dyke ; and Mr. Scott was the sole 
proprietor of the cruive dyke. Then another interlocutor of the 6’th 
of December 1803, was pronounced, which also had respect to both.

“ On these, various other interlocutors were founded; and the great 
question between the parties at last came to be, Whether the things 
to be done would destroy the mill dam or not ?

“ Mr. Fullerton, the original party, having died, his daughter, Mrs.
Fullerton Carnegie, was made a party; but she also died before the 
action was ended, and it was not revived against her representatives.

“ It appeared that the defender, Mr. Scott, had originally under­
taken to free Mr. Fullerton from all the costs of the cause, but he 
had not gone further. It was stated, as matter of objection to the 
proceedings in the Court below, that Mrs. Fullerton Carnegie’s re­
presentatives ought to have been made parties, but the Court thought 
otherwise.

c< In a case of this kind, it does not appear that more could be done 
by the Court than was done in this case. They referred the matter 
to the consideration of persons of skill, and though there was a differ­
ence of opinion among the surveyors, they considered that the great­
est weight was due to the opinion of Mr. Telford. In my own view
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the Court did right as to this, and their judgment is correct accord­
ingly-

“ I should therefore move an affirmance of the interlocutors, but 
for this one difficulty, that, when the ultimate judgment was pro­
nounced, Mrs. Carnegie’s heirs were not before the Court.

“ Mr. Scott is not only subjected by the judgment to all the ex­
penses to be incurred, but he is directed to do certain acts upon the 
mill dam, which he could not be justified in doing, unless the Kin- 
naber family had been parties to the judgment. If, by these opera­
tions, the mills should be stopped, I conceive that, as matters stand,* 
Mr. Scott might be liable in damages.

“ There is, I think, no other objection to the judgment but this. 
The Court has imposed upon Scott the burden of the expense of 
making the necessary alterations on the dam-dyke, reserving to him 
any claim competent against the other mill owners. I  think the 
Court acted properly as to this, because the injury to be redressed 
arose from his not maintaining his cruive dyke. I  therefore move 
judgment as below.”

(T he judgm ent, after rem itting to consider w hether Mrs. 
Carnegie F ullerton’s representatives ought to be m ade 
parties to the cause, proceeded th u s ) : “  And, subject 
to such directions, it  is ordered and adjudged that 
the interlocutors be, and the same are hereby affirmed. 
And it is further ordered that the cause be generally  
rem itted back to the said Court o f Session, to proceed  
accordingly.”

For the A ppellants.—  W m. A d a m , Tho. Thom son .
For the R espondents .— S ir  Sam uel R om illy , John C lerk .

(Mor. App. Tailzie, N o. 15 ; D ow , V ol. ii.)

W illiam  D uke of Q u een sberry ’s Trustees 
and Executors, . . . .

T h e  R ight H on. F rancis C h a r t e r is , E arl) „  , ^
°  , ,  Y Respondent

o f  W emyss and M arch , . )

o
> A p p e lla n ts ;

H ouse o f Lords, 10th and 17th D ec. 1813.

Tailzie— Long L ease— A lienation.— In theNeidpath entail, there 
were clauses prohibiting the heirs of entail to “ sell, alienate, wad- 
“ set, and dispone any of the said lands,”— but allowing tacks to 
be made of the lands during the lifetime of the heir, “ the same 
“ always being set without evident diminution of the rental.” 
The late Duke of Queensberry granted a lease of Wakefield for 
ninety-seven years, at a rent of £86. 15s. 2d., receiving at same 
time from the tenant a grassum of £318. The question was,


