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Trae Commissioners of Accounts appointed under 20 Geo. 3
¢. 54, having recommended the abolition of the office of the
nineteen King’s waiters in the Customs, the number from
that period was not filled up, and the fees of the vacant
offices were generally applied to the use of the Customs’ Su-
perannuation Fund (now abolished by 51 Geo. 3. c. 55.)
though without any legislative authority. By 38 Geo. 3.
c. 86. the vacant offices of waiters were abolished subject
to regulation, and the fees for such offices received previous
to July, 1798, were ordered to be applied to the fund. The
Appellant was appointed receiver in 1799 ; but as the Act
38 Geo. 3. made no provision for the appropriation of the
fees of the vacant oflices subsequent to 1798, he retained
them in his own hands. By 47 Geo. 3. sess. 1. ¢. 51. the
fees of offices, vacant and abollshed under 33 Geo. 3. c. 86.
received since July, 1798, were ditected to be applied to
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9 CASES IN THE HOUSE OF LORDS

Feb. 16, 25, the fund. An information was, in 1807, then filed in the

. 1816. Exchequer against the Appellant for the fees which he still
\———  refused to pay, alleging that they ought not to have been
CUSTOMS received at all, and might be reclaimed by the merchant, or

KING'S WAIT-  that, if receivable, they belonged to the surviving King’s

22:':'3:: :l‘{. waiters, &ec. But it was held that the fees were consolidated,

ssT.—costs.  and properly received from the merchant in full, but that
the offices were separate and distinct, and that the fees did
not go to the surviving waiters—and the Court below de-
creed for the Crown for principal, interest, and costs. But,
on appeal, though the Appellant had admitted in his answer
below that he had mixed this money with his own and so
derived profit from it, the Lords held that, as the money
remained unappropriated till 47 Geo. 3. interest ought not
to be demanded during the period between 1798 and 1807;
and that, as it was a fair question whether the money did
not belong to the surviving waiters, the Appellant ought not
to be called upon to pay costs to the Crown.

The Lords were of opinion that this, being public money,
might be sued for by the Attorney General in his own
name alone; but that, as the managers of the fund had
been added as Relators upon the suggestion of the Appellant
himself in his answer below, whether the information was
objectionable in a general view on that ground or not, he
was precluded from availing himself of that objection,

ot

R BY the 12th Car. 2. e. 4., which was: an act for
o granting certain duties of tonnage and poundage to
Rule 24 an- his Majesty, it was enacted ¢ that no officer, &c.
?nefdef I::"anoci‘ ‘ belonging to any Custom House shall exact, re-
the Act. ‘ quire, or receive any other or greater fee of any
‘“ merchant, &c. than such as are or shall be estab-
¢ hished by the Commons in Parliament assembled,
“ &c.” In pursuance of this authority the House
of Commons, by an order dated 17th May, 1662,
signed by their Speaker, appointed and regulated the
King's wait- fees to be taken by different officers of the customs,

ers.— het . .y
s, cand among others by certain officers called King's

iy
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waiters. They are mentioned in the Order of the
Commons in these terms: ¢ To the King’s Majesty’s
‘“ waiters, being in number eighteen,”’ and then fol-
lowed the fees which they were authorized to demand.
Another officer was afterwards added to the King’s
waiters (it did not appear how nor when), making
the number nineteen. This however was constantly
acquiesced in, and the fees were divided into nine-
teen instead of eighteen shares.

By the act 20 Geo. 3. c. 54. a Commissioner of

Accounts was appointed, and the Commissioners in
their 14th Report, dated 30th Dec. 1785, recom-
mended the abolition of certain offices in the Cus-
toms, including that of King’s waiters, In conse-
quence of this the offices, as they became vacant,
were not filled up, though the fees were still collected,
the offices not being abolished.
vacant offices appeared to have been generally ap-
plied 1n augmentation of the Customs’ superannua-
tion fund, though without any legislative authority
for it. This fund had been established at the begin-

ing of the last century by the parties cencerned,

with the approbation of the Treasury, and was
formed at first by small dednctions out of the sala-
ries of the officers, and an allowance was made out
of 1t to superannuated officers of the Customs with-
out regard to the pecuniary circumstances of the
object. There was no legislative enactment for the
establishment or regulation of this fund, of which
the Commissioners of the Customs took upon them-
selves the management. In August, 1797, Mr.
Long, Secretary of the Treasury, wrote a letter to
the Board, desiring that the fees of the vacant
B 2
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Feb. 16, 25, offices of King’s waiters might be paid over to the
1816.

' annuation fund.
o , superannua |
CUSTOMS By the act 38 Geo. 3. c. 86. it was enacted that

xive s waiT the offices of King’s waiters and others should not

1ee—INTER- be filled up by patent or otherwise, save as therein-

EST.—COSTS. o
Act 38 Geo. 3 after mentioned ; and that such of these offices as

c.86.s.2.3.4. were vacant should be and were abolished, save as

hibiti . .
e ﬁ'm':,'g%,p thereinafter provided ; and that the rest should be

of the vacant aholished as they became vacant, save as thereinafter
offices, and

abolishing  mentioned; and that the money which had been
them save as

theremen-  OF might be received previous to the 1st of July,
3{:2:3;,;'1‘,{6 1708, for fees of offices so abolished and vacant as
fees received  aforesaid, should be applied in augmentation of
forsuch offices th . fund. B hi he C

previous to e superannuation fund. y this act the Com-

iu|){,,1793, to missioners of the Customs were empowered to con-

e paid to the . . -

fund. solidate and abolish these offices, to appoint other
officers to discharge the duties, &c. No further
attendance was to be required of the existing ofhicers
than before. The abolition therefore appeared to
be subject to the regulation of the offices by the
Commissioners of the Customs.

Appellant ap-  Mucklow was appointed to the office of clerk

pointed 1799:  of the rates in 1799, and received the fees, out of

;:;:ms the  which he paid 1-19th to each surviving waiter, the
number being then thirteen; the surplus he re-
tained 1n his own hands, refusing to pay it for the
use of the fund on the ground of the uncertainty
to whom 1t was due.

Passed Apiil By 47 Geo. 3. sess. 1. cap. 51. it was enacted

;: 1807. ; that the money received since the 5th of July, 1798,

s.ﬁii'fﬁ?}"’ or which might be at any time thereafter received

1798, applied fo. fees of offices in the Customs (without specifi-

to superannu- . - . .
ation fund,  cally mentioning the -ngs walters) so abolished
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or vacant (v1z. by the act 38 Geo. 3. c. 86.) should Feb. 16, 25,
be applied’ in augmentation of the superannuation 1816.

. "N
fund. ) CUSTOMS
Mucklow still refusing to pay, the Attorney ' %T%° WA

.General in his own name alone, iIn M. T. 1807, Tee—inTER-
filed an information against him in the Exchequer ;2;0;(;:1?
 Chamber, praying an account and payment for the M. T. 1807,
‘use of the superannuation fund. Mucklow 1n his

answer insisted that the vacant offices were abohished Answer.

by the act 38 Geo. 3. c. 80., and that the fees

ought not to have been received at all, and that

the receiving them was contrary to the act 6 and 7

William and Mary, c. 1. s. 2., and that if receivable

they belonged to the surviving waiters; and he

denied that he had derived any emo]ument or interest Appellant de

from the money, except as having at times mixed it }:(V,f;’ {’h';’ﬁt

- with his own money and derived profit from it, but money :i‘f::?
what amount of interest or profit he could not state. it with his
He also objected to the information for want of °"" ™oM<
proper- parties.

The information was, according to suggestion in
- the answer, amended by making the surviving
waiters Defendants, and afterwards by adding the
Commissioners of’ the Customs as Relators, In
H. T. 1810, Mucklow paid into Court in obedience
to an order to that effect, the principal sum of
0500/. 0s. 3d. arising out of those fees, and then
admitted to be in his hands. About this time the

surviving waiters brought an action in K. B. against Hudson v.
Mucklow for these surplus fees. The Court was of Mucklow, 18

East. 273,
opinion that the officers held several and distinct
~offices, and that each could claim no more than his



6 CASES IN THE HOUSE OF LORDS '

Feb. 16, 25, nineteenth part or share of the fees, however the

v 3% number of existing officers might be reduced.
CUSTOMS The cause having come on to be heard, the Court

;f;g“iﬁ';;_’r on the 27th 'of June, 1811, decreed an account of
Tee—1xTER- the fees of these vacant offices received by Mucklow
EST.—COSTs. . . | . . .
Decree, June S1DCE the period of his appointment, and directed
1811. that interest at four per cent should be computed
on the sums received on account of such fees when
and as often as they amounted to 100/, and that
the Defendant Mucklow should pay the Crown’s
‘costs to be taxed.

In a note 'of the grounds of judgment in the
Exchequer annexed to the Appellant’s case, 1t was
stated that the Court in giving interest proceeded
on the principle laid down by Lord Thurlow in:
Perkins v. Baynton, 1 Bro. Ch. Ca. 375. The
cause was reheard, and on the 11th of June, 1812,
the decree was affirmed ; and from this decree and

decretal order of affirmance Mucklow appealed.

Romilly and Brougham. 1st, The Attorney
General could not sustain ‘this suit. It was not a
public, but a mere private fund, and therefore ‘the
Attorney General could not proceed by information
in his own name alone. It was not a pubhic charity,
and was held not exempted as such from the in-
come tax, and therefore the Attorney ‘General could
" not proceed at the relation of others. And, if not

a charity,‘even if it should be considered as a matter
of public revenue, the Attorney General could not
proceed as he had done in this case at the relation
'‘of others, 'but ouzht to'have proceeded in his own

>
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name; for in a question of revenue the Attorney
General does not proceed at the relation of others.
And at any rate not only the surviving waiters, but
the representatives of such as had died since the
offices were allowed to remain vacant, ought to have
been parties, and likewise those who had paid the
fees, as they might contend that they never ought
to have been paid. 2d, The offices had been abo-
" lished as they became vacant, and therefore the fees
ought never to have been received ; so that neither
the managers of this fund nor Mucklow had any
title to them, and Mucklow was still liable to an
action by the merchant for them, and an action had
in fact been brought by the surviving waiters for
them, 1n which however the question was decided
against them. 3d, Though the claim for the fund
should be held to be well founded, it did not arise
till 1807, so that no interest ought to be charged
for the sum previously received. They spoke of a
trustee being liable for interest on sums 1improperly
retained by him, 'but how could tliere be a trustee
without a cestui que trust 2 4th, Mucklow under
these circumstances ought ‘not to have been found
hable in costs.

Solicitor General (Shepherd) and Mitford
(contra). 1st, As to the objection for want of parties,
Mucklow ought to have demurred in the ‘first in-
stance, or filed his bill of interpleader and paid the
money into Court. This fund was in the nature of
a public charity,. of which the Commissioners of
the Customs were trustees, and the Attorney Gene-
ral rightly sued by information at their relation,

7

Feb. 16, 25,
1816.
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8 CASES IN THE HOUSE OF LORDS

Feb. 10, 25, If the Attorney General had sued in his own name
ey they would say that this was not a matter of revenue.
customs , But even though he might have proceeded in his
XING'S WAIT- own name, it did not follow that he might not pro-
:‘flf:;g:‘:: ceed at the relatl?n of another. (Lord Redesdale.
' There have been instances where the Crown officer,
though he might proceed in his own name, has re-

quired a relator ; as where the right is doubtful it

becomes the Crown to have a relator, that the Court

may award costs if it thinks proper.) 2d. Mucklow

could be liable to no action by the merchant, as the

fees were indivisible as to him and rightly exacted

in full, and it was impossible at any rate that they

could be called back. Yet the fees were separate as

to the waiters, and the survivors had no title to the

surplus; and so it had been decided in Hudson w.

Mucklow, 12 East.273. Besides, theact 47 Geo. 3.

c. 86. by appropriating these fees to this fund, de-

stroyed all other claims, and would be Mucklow’s
indemnity. 3d. As to the question of interest,

however Mucklow might be justifiable 1n resisting

the Commissioners’ claim under Mr. Long’s letter,

when the act 47 Geo. 3. passed he was glaringly a

wrongful holder, and ought to pay interest. (ZLord

Lldon, (C.) I see no difficulty in your way as to

interest after 1807 ; but what becomes of your in-

. terest between 1708 and 1807, when the Commis-

sioners had no title? Mr. Long’s writing a letter

could not bind Mucklow, and the act 38 Geo. 3.

related ouly to fees previously received.) But he

received the money not for himself but for others,

and as he made interest of it there could be no in-

justice in making him pay interest, 4th, Then as
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9

to costs, this is a public officer keeping the public Feb. 16, 25,

money in his own pocket, and he ought to pay
costs, ‘

Lord Eldon, '(C.) 'This was an information
against Mucklow, by his Majesty’s Attorney Gene-
ral, at the relation of the Commissioners of the
Customs. And I mention that fact, as an objec-
tion was made in argument to the information on
that ground. But I do not enter into any discus-
sion on that point, because, whatever may be the
. value of that objection on the general ground, as the
Appellant himself insisted below that the Commis-
sioners ought to be parties, it does not in the present
instance deserve much attention.

The judgment of the Court of Exchequer was to
this effect—(his Lordship here read the Decree, and
after noticing the Order of the House of Commons,
the number of the waiters, eighteen, afterwards nine-
teen, and the provisions of the act 38 Geo. 3. c. 80.
procceded): 1 have only to observe on that act that
1t applies only to the fees received previous to 1798,
and has no application whatever to what was re-
ceived after 17098 ; and it might be questionable
whether it was meant that any fees at all were to
be received after that period. I think that was not
the meaning. But if the matter was at all doubt-
ful, 1t cannot be considered as vexatious to have
agitated the question.

The Appellant was appointed Clerk of the Rates
in 17099, and then the question might arise whether
these offices could be filled up; and if not, whether
the fees of the vacant offices ought to be collected at
all; and if they could, whether they weredivisibleinto

1816.

N

CUSTOMS
KINGS WAIT»
ERS.—TRUS-
TRE,—INTER-
EST.—COSTS.

Judgment,
Feb. 25, 1816.

Where certain
persons were
made parties
to an informa-
tion below on
the suggestion
of the Defend-
ant, he cannot
be permitted
to object to the °
information,
on appeal, on
the ground
that these per-
sons ought not
to be parties.
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Feb. 25,1816. eighteen or nineteen shares, each surviving waiter
“—~—to receive only his eighteenth or nineteenth share,
§f§§?sM§,A,T. and the surplus to be carried over to some other
meo_evs-  purpose, such as this fund ; or whether the whole of
zsT.—costs. the fees recelved ought not to be divided among the
surviving waiters ; and whether the receiver might
not be liable to an action by the surviving waiters,
or to an information by the Attorney General. It
might be considered as difficult to say whether
they should have been received at all, or to whom
the receiver was accountable for them after he had
received them; and this difficulty was countenanced
even by the opinions and conduct of the law ofhcers
of the Crown themselves.

In 1807 an information was filed by the Attorney
General to have the money thus received applied to
the purposes of the superannuation fund, and to
this information only himself and the Appellant
were parties. To this information an answer was
-put 1n by the Appellant, and he insisted ‘that the
Commissioners of the Customs, &c. should be
47 Geo, 3.  parties. I should have stated that, in the 47th of
st. 1.¢. 5. the King, an act passed, by which the fees, &c. of

offices 1n the Customs, abolished or vacant, under
the act 38 Geo. 3. c. 80., which had been received
since the Ist July, 1798, should be applied in aug-
mentation of the superannuation fund, &c.; and it
appeared to-be considered that all claims were set
aside, except that of the public, for the purposes
. of this fund, and that the money was now legally
‘applicable 1n this manner. DBut.though I think
that correct, yet it is no very easy thing to say what
1s the meaning of the act altogether, which 1s nto

drawn ‘with that precision which 1s desirable 1n
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acts regulating transactions between the public and
the individual.

Then the Attorney General amended his infor-
mation and made the surviving waiters parties to it,
but not any representatives of deceased waiters ;
and 1t appears that an action was brought by the
surviving waiters, Insisting upon their right to the
whole of the fees. The Court of K. B. considered
the offices and fecs as separate and distinct, and
that the fees of such as became vacant -devolved to
the public; and that was its decision. But it was
that only which set at rest this question, and led to
the decision in the Exchequer. Then the Attorney
General dgain amended his information, by adding

the Commissioners of the Customs as Relators, and

the Court made the decree which I ‘have men-
tioned.

First, as to whether this fund can be considered
as a charity, I say:nothing on that head, as I have
no doubt, attending to these acts, that the fees
- were public money, and might be sued for as such
by the Attorney General alone. But as to whether
the Commissioners could properly be made parties,
the Appellant, for the reason which I before stated,
has no right to be heard on that question. Then
taking this to be public money, and lable as such
to be thus called for after the -passing of the act
47 Geo. 8. 1t appears-that there is no good objection
to this decree, ‘except in so far as it gives interest
upon the money ‘during the iperiod between 1708
and 1807 ; and'except likewise in as far as 1t gives
costs against the Appeillant. 1 agree in the prin-
«ciple that, in the case of a trustee, ‘whether exe-

[}
]

11
Feb. 25, 1816.
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12 East. 273.

If a trustee
has received
money as
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such, the
mode 1n
which, and
person to
whom it ought
to be paid
over being
ascertained,
and instead of
putting it out
of his hands,
makes profit of
it for himself,
he shall be
charged with
the profit or
interest : secus,
1t seemns,
where it is not
clear how and
to whoimn the
money ought
to be paid.

Where the

Crown sued
for money,
and the I;eft.
resisted; there
being a rea-
sonable doubt
whether the
money did not
belong to
other parties,
though the
Crown suce
ceeded, it was
held to be too
much to visit
the Deft. with
the payment
of the Crown
Costs.,

CASES IN THE HOUSE OF LORDS

cutor, administrator, &c., if he has received money
in that capacity, and the mode of putting it out
of his hands is ascertained, he ought so to put
it out; and that if he derives profit from i,
he ought to be charged with the profit or in-
terest. But the case is very different here, where
the money is in the hands of the receiver unap-
propriated between 1708 and 1807, the act 38
Geo. 3. having appropriated only such of the fees
as had been received previous to 1798, and he
being appointed in 1799, without knowing to whom
he was accountable for it, until the act 47 Geo 3.
gave him a legislative authority to pay it for the use
of this fund; and my humble opinion is that he
ought not to be charged with interest for the period
during which the money so remained unappro-
priated.

And I also think i1t reasonable that the decree
should be altered so far as respects costs. Why
was not the information filed sooner? If the Att.
Gen. did not sooner make the demand, it must be
because he doubted whether he could make it suc-
cessfully before 1807. I do not say how far the
doubt might be well founded; but even after he had
filed the information, and during the pendency of
the suit, the surviving waiters brought their action
for this money, and a question at law was made,
which cannot be said to have been unfit to be
tried ; and we are to consider whether, under these
circumstances, the Appellant is so far wrong as to be
visited with costs to the other party. 1 think,
therefore, your Lordships may safely be advised to

alter the decree to the extent which I have stated,

1



ON APPEALS AND WRITS OF ERROR. 13

so far as relates to interest and costs, and subject to Feb.25,1816.
such alterations to affirm it. R

CUSTOMS

- . Lord Redesdule. The act 38 Geo. 3. c. 86. has xine’s warr-

many clauses relating to this office and others, and it 225"

speaks of the offices of the nincteen waiters; so thatit EsT.—costs.

. is clear that the act had in view nineteen officers of this

description : and it enacts that none of these offices

should be granted by patent or otherwise, save as

thereinafter mentioned. And that such of them as

were vacant at the passing of the act, and the rest

as they became vacant, should be abolished, save as”

thereinafter provided, &c. Then we must look at

what are the provisions of the act, and we find Sect.4..

that it-gives power to the Commissioners of the

Customs to provide for the exercise of the duties of

the offices by appointing other officers, or con-

solidating the offices as they should think fit, it being

clear that the duties of the nineteen waiters were to

be performed somehow ; but whether by deputies of

the waiters, or others, is left to the Commissioners.

Another clause provides that the officers before- Sect.s.

mentioned should not be compelled to any other

attendance on the duties of their several offices

during the existing grants than before. From this

it follows that the duties of the offices must be still

executed ; and yet that the existing officers should

not be bound to more attendance and duty than

before: so that it was the intent of the legislature

that the surplus should not go to the surviving

waiters.- It is clear, therefore, that the decision of 1f\lqudskoln v.

the Court of K. B. was rnight. zz'ﬁasﬁ‘;'%s.
But it still remained in suspense what was to be

done with the surplus fees received after 1798, It

\
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could not be the intention to increase the allowance

to the survivors, and these being consolidated fees

were all paid to the receiver, and the surplus re-
mained undisposed of. The act 38 Geo. 3. c. 80.
was defective therefore in not providing for what
might have been easily foreseen.

So the matter stood ti1ll 1807. In the mean time
Mucklow, having been appointed receiver, was called
upon for the surplus fees both by the waiters and by
the Commissioners, as each thought they were enti-
tled. The act gave no authority to the Commis-
sioners, unless with reference to some regulation of
the office, which did not take place. They had no
right to direct these fees to the superannuation fund,
and the act gave no such direction. The survivors
claimed in opposition to the Board of Customs.
And thus the receiver was called upon on the one
side by the Commissioners and on the other by the
surviving waiters, neither of them having any clear
title to the money claimed.

Then the act 47 Geo. 3. sess. 1. c. 51. was passed
to supply the defect, and it was unfortunate that the
object had not been sooner attended to. Now the
act 47 Geo. 3. 1s still a general act, whereas it
should have provided for the particular cases. But
it does cnact that the scveral sums of money received
since the 1st July, 1798, or which at any time
thereafter ought to be received for fees or emolu-
ments of offices in the Customs, abolished or vacant,
&c. should be applied in augmentation of the super-
annuation fund, &c.—What 'right then did this act
give? It gave a right merely to the sums, but no
right beyond that; and yet this information, which
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is founded on the act, claims interest to which the
act gives no title. s

It has been objected to the information that the
merchants from whom these fees had been taken
might claim them. But no such claim has been
made, nor could well be made with effect; and at
any rate that signifies nothing now, as the act
directs the money to be applied to this fund.

It was the receiver’s duty to obey the act, and the
act would be his indemnity. I therefore think the
decree right as to the sums received, and as to the
giving interest from the time when the receiver was
in default in not paying, which could not be before
the passing of the act 47 Geo. 8.

The information was then filed, and these fees
were public money, for which the Attorney General
might alone sue.—The fund is for the remuneration
of public officers, and is therefore a public fund,
though in the nature of a charity. There can be no
objection therefore to the decree in principle, the
only question being whether the act was to be
obeyed or not.

As to the costs, that is a different question. The
surviving waiters insisted upon what they conceived
to be their rights. The receiver was in the nature
of a stake-holder,.and might fairly submit the ques-
tion whether he ought to pay the surplus to them.
The Court of K. B, decided that they had no right
to them. The money had been paid into the Court
of Exchequer, and the question at the hearing was
chiefly as to the interest and costs. The informa-

tion was several times amended, which was an ad--

‘mission that there was some foundation for the Ap-

‘ >4
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Feb. 25,1816. pellant’s objections. But the Appellant was pro-
:;rj—-’ perly charged with interest for the time during
xine's warr- which he kept the money in his hands after the
e inten. (110G of the information in 1807, because then by
ssT.—cosTs. paying the money Into Court he might certainly
have indemnified himself. But where there had
been so much doubt it was hard upon the Appellant
to say that he should pay the costs of the Crown as
well as his own, and even to his own he would be
entitled according to the rules of Courts of Equity
if he had at first paid the money into Court. I
agree therefore that the decree ought to be affirmed,

subject to the proposed alterations.

Judgment. Decree accordingly affirmed, with these altera-
tions as to interest and costs. |

Agent for Appellant, PaLmER.
Agent for Respondent, SubLow.

IRELAND.

APPEAL FROM THE COURT OF CHANCERY.

Hickes—Adppellant.
Cooke—Respondent.

Feb. 28,

March 14, . . . .

1816. LEeNnGTh of time, or long acquiescence in a transaction, may he

\w—,—— a bar to relief in cases where the transaction, if impeached
LONG AcQuI-  within a reasonable time, would be set aside.
ESCENCE A Therefore where a fee-farm grant or lease, at a fixed rent, was

BAR TO RE- : R )
LIEP. made of mortgaged premises by the mortgagor to the mort



