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C om m ercial  B an k in g  C om pany  o f  Scotland , and O thers,
A ppellan ts.

P ollock ’s T rustees, & c . R espondents.

Title to Pursue— Process.— An appeal sustained in name o f an unincorporated Com­
mercial Banking Company, and several o f  the individual partners, against a judg­
ment o f  the Court o f  Session, in a process in which they were defenders.

T his was an appeal against several ju d gm en ts o f  the C ou rt o f  
Session, in actions raised by  the respondents, as trustees o f  the 
late Joh n  P o llo ck , against the C om m ercia l B an k in g  C om p an y  
o f  S cotlan d , and several ind ividual partners nom inatim . T h e  
case cam e on  to  be heard on  the 28th  M a rch  1 8 2 5 ; but an o b ­
je c t io n  b e in g  taken, on the g rou n d  that the C om m ercia l B an k ­
in g  C om p an y  was n ot a corp ora te  b o d y , and yet had been sued 
by  their firm , and n ot by  the nam es o f  the individual partners, 
farther p roceed in gs  w ere ad journed .

T h e  case was afterw ards taken up  (16th  M a y  1828), and 
argued  on  the want o f  parties.

L o r d  C h a n c e l l o r .—My Lords, There is a cause which was heard 
on a single point before your Lordships, in which the Commercial 
Banking Company of Scotland, and Archibald Campbell, and other 
partners of that Company, were appellants, and the trustee and exe­
cutors of the deceased John Pollock, Esq. manager and permanent 
director of the Commercial Banking Company of Scotland, were 
respondents. This case was argued on the single point of the pro­
priety, according to the law of Scotland, of the description of the 
parties, Whether persons who were united in a trading concern, and 
describe themselves, for instance, as the Commercial Banking Com­
pany of Scotland, can be sued by that title? My Lords, I think, 
according to the law of Scotland, and according to the practice which 
has prevailed in that country, the parties appellants are sufficiently 
described in this case;—it is not merely the Commercial Banking 
Company of Scotland, but it is the Commercial Banking Company of 
Scotland, and Archibald Campbell, Esq. and many other persons, by 
name, who are described as partners in that Bank; and I think where 
a commercial establishment of that kind exists, it is sufficient, for the 
purpose of carrying on a suit, to carry it on against the firm, adding 
to the firm the names of some of the partners in the establishment. 
This is a still stronger case, because the particular individuals named 
in this instrument are those individuals of whose conduct the pursuer 
thinks he has most reason to complain. It is unnecessary to pronounce 
any opinion in this case as to the result of this judgment. The case
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'must be heard on the' other point. The case stood over for your 
Lordships to consider this point, Whether the cause should go on? 
I f it turned out that the parties were not properly described as defen­
dants, that would have put an end to the cause. If your Lordships 
concur in the opinion I have expressed, the cause will of course 
proceed.*

Ordered accordingly.

3 6 6  LE ITC H , & C . V. L E IT C H ’ S TRUSTEES.

L eitch  and O thers, A ppellants.— Adam— Stuart. 

L eitch ’s Trustees, R espondents.— Sugden— John Campbell.

Fee, Conditional or Absolute.-—A  party having, by his deed o f  settlement, 'conveyed his 
lands to trustees, to hold them in trust for his widow's liferent during her life and 
viduity; and, on her death or second marriage, for two substitutes Successively, 
and their heirs and assignees in fee; whom failing, another substitute,/(nit without 
calling his heirs or assigns; whom failing, other substitutes; and the two first sub­
stitutes having predeceased the widow, who never married a second time, and the 
third substitute having executed a general disposition, and also predeceased the 
widow;— Held, (affirming the judgment o f  the Court o f  Session),-—!. That the fee 
had vested in the third substitute; and, 2. That the general disposition was effectual 
to evacuate the subsequent destinations.

J ohn  L eitch , proprietor o f  Kilmardinny, was married to 
Elizabeth Ironside, but had no family. H e had a brother 
George, two nephews, James Frisby Leitch, and Andrew Leitch 
(the son o f George),— two sisters, Christian and Mary,— and two 
nieces, Agnes and Jean Trokes. In 1804 he executed a mortis 
causa trust-disposition o f his estate in favour o f trustees, declar­
ing, 4 that these presents are granted, and to be accepted by 
4 my said trustees, in trust, for the ends, uses, and purposes after 
4 specified; viz. that they may and shall hold the foresaid lands 
4 in trust for the behoof o f the said Elizabeth Ironside, my wife,
4 in case o f  her surviving me, in liferent, for her liferent alim en- 
4 tary use allenarly, during  the time o f  her life, and o f  her con - 
4 tinuing m y w id o w ; and after her death, o r  in case o f  her enter- 
4 in g  into another m arriage after m y death, then for b e h o o f o f  
4 the said G eorg e  L eitch , m y brother, and his heirs and assignees 
4 w hom soever, in fee, in case he shall survive m e, and shall be in 
4 life at the tim e o f  the death or  second m arriage o f  the said 
4 E lizabeth Iro n s id e ; and failing the said G eorge  L eitch  by d e- 
4 cease before m e, o r  p rior to the death or  second m arriage o f  
4 the said E lizabeth Ironside, then I appoint the said trustees to 
4 h o ld  the foresaid lands and others in trust for b e h o o f o f  the
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