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some explanation, the burden of proving
that the authorities of the mine had done
their duty in taking proper care of the
safety of the miners lay upon the appel-
lants. Channell, J., to my mind, mis-
directed the jury in placing the burden of
proof upon the plaintiff in the action. I
have been thus particular in pointing out
why in my opinion this verdict cannot be
allowed to stand, since I think that the
learned Judge misdirected the jury as to
the onus of proof; and though he left the
question to the jury, he left it in such a
way and with such a direction that it was
hardly possible for them to find any other
verdict. Yetthough Iam agreeing with the
conclusion arrived at by the majority of the
Court of Appeal, I am by no meauns prepared
to adopt the reasoning by which that con-
clusion was arrived at. Indeed it is not
too much to say that I dissent from some

of the propositions involved in that judg- -

ment. I am very clearly of opinion that
there ought to be a new trial, since I think
that the conclusion arrived at was a con-
sequence of the misdirection. I am there-
fore of opinion that the appeal should
be dismissed, and 1 move your Lordships
accordingly.

LorD ASHBOURNE—I concur.
LorD ATKINSON—I concur.

LorD GORELL—In the circumstances of
this case I agree with my noble and
learned friend the Earl of Halsbury that
there should be a new trial, and I agree
with him in expressing dissent from some
of the reasons for a new trial which were
given in the Court of Appeal.

Lorp SHAW-—I entirely ¢oncur.
Appeal dismissed.
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Master and Servant — Common Employ-
ment — Negligence of Fellow-Servant —
Accident after Working Howrs-—Accept-
ance of Risk.

Colliery-owners provided a free ser-
vice of trains which the workmen used
if they so desired in going to and from
work. An accident occurred to a train
owing to the negligence of a servant
engaged in repairs on the railway,
and another servant was killed while
travelling in the train.

Held that the deceased workman in
using the train had accepted the risk
of his fellow-servant’s negligence al-
’(cihough his own work was over for the

ay.

The appellant was the mother of a work-

man who was killed in the circumstances

stated supra in rubric, An action of dam-
ages at her instance against the colliery-
owners was dismissed by BrAY, J., and the

Court of Appeal (VAUGHAN WILLIAMS,

FArRwELL, and KENNEDY, L.JJ.),

At the conclusionof the appellant’s argu-
ment their Lordships gave judgment as
follows :—

LorD COBANCELLOR (LOREBURN) — The
principle involved in the case of Priestley
v. Fowler, 3 M. & W. 1, of which this
appeal is an illustration, has been long
settled, and repetition only tends to con-
fuse a statement of law which has been
well established. The question here is
whether or not that principle is to apply
to a case where the unfortunate man’s
work had actually been finished when
the accident occurred, and the accident
happened while he was returning home
in a train furnished gratuitously by the
employers to take workmen home, which
they might use or not as they pleased.
That the hours of work were over is
immaterial, for the point is one of fact.
Must it be implied that the deceased took
the risk of accident when travelling in the
train? The real argument, if the appel-
lants are to prevail, must be that the risk
was one not really incidental to the service,
and that therefore there was no contract
to be imglied on the part of the deceased
to take the risk of that journey. Now the
law applicable to that question was stated
long ago in the case of Bartonshill Coal
Company v. M‘Guire (3 Macq. 800) by Lord
Ohelmsford, 1..0., in this House, and what
he said was this—*Tt is necessary, how-
ever, in each particular case to ascertain
whether the servants are fellow-labourers
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in the same work, because although a ser- LorD GORELL—I also concur. 1 agree

vant may be taken to have engaged to en-
counter all risks which are incident té the
service which he undertakes, yet he cannot
be expected to anticipate those which may
happen to him on occasions foreign to his
employment. Where servants, therefore,
are engaged in different departments of
duty, an injury committed by one servant
upon the other by carelessness or negli-
gence in the course of his peculiar work
18 not within the exception, and the
master's liability attaches in that case
in the same manner as if the injured
servant stood in no such relation to him.”
1 have no intention at all of trying to put
the same thoughts in other words, for I
think that those words are clear and
sufficient. So that it comes to this—On
these facts are we to imply a con-
dition that the deceased took the risk
of the negligence of the servant who
left the scaffolding too near the line and
thereby caused this accident? I think
that Vaughan Williams, L.J., stated the
-conclusion accurately in his judgment—
“The implied contract which arose as
between the defendants and the servant
was this—‘ Whenever I avail myself of the
means of access which I see are provided
at this colliery for the men on occasions
of access or departure, I will take the risk
of the negligence of those servants of
yours who have the control of the railway
or have the control not only of the running
of the carriages, but also of the roadway
itself and its necessary adjuncts, such as
bridges or reparation of the four-foot way
or anything else. I take these risks.”” It
is impossible in every case of this kind not
to wish that compensation should in some
way or other be made payable to those
who have suffered by the accident, but we
have no right at all to stretch the law for
any such humane purpose at the expense
of other people. I do not think that the
principle of this case differs from the case
of Tunney v. Midland Railway Company
(L.R. 1 C.P. 201), which was cited to the
House in argument. 1 therefore shall
move your Lordships that the appeal
should be dismissed, with costs.

Lorp ATRINSON—I coacur. The ques-
*tion must always be what risk a person
like the deceased must be supposed to have
known and undertaken when he entered
the service of the defendants. In this case
he was entitled to the privilege of going
to and returning from his work in his
employer’s train. He enjoyed that privi-
lege because he was a workman, and in
that character alone. It is admitted that
if he had been bound by the terms of his
employment to journey to and from his
work ‘in this train he could not have
recovered damages, and in my opinion
when he avails himself of the privilege
given he must be presumed to have known
the risks attending upon the journey and
undertaken them quite as much as if he
had been bound to do that which he was
privileged to do and did.

with the judgments which have been
delivered in the Court of Appeal. I might
perhaps select one passage from the judg-
ment of Kennedy, 1.J., which summed up
the position in this case very briefly and
very clearly—‘ It seems to me that while
there is not in this case, as there was in
the case which has been referred to—
Tunney v. Midland Railway Company—
an actual contract, or as Willes, J., said in
that case, it was not a part of that con-
tract that the plaintiff should be carried in
the train, it was the fair inference which
Bray, J., has drawn from the relation of
the parties that his user of that train
coming from the work was to be a user
carrying with it as a term the absence
of liability on the employer of the responsi-
bility for fellow-workmen whose fault, it
is found by the jury, killed this poor man
while using the train by virtue of the
relationship—to use a neutral term—which
had been created by the employer.”

Lorp SmAw—-The language used from
the Woolsack in this case accurately ex-
presses the opinion which I have formed
upon this case. I desire, however, to make
an addition to that.statement from my own
point of view, in consequence of the argu-
ment upon certain authorities construing
the Workmen’s Compensation Act which
has been presented so carefully and ably
by the appellant’s counsel. I adopt the
language of Farwell, L.J., when he said—
“I do not myself regard this case as one
in any way affected by the workmen’s
compensation cases.” Much weight was
attached to a judgment in the case of
Davies v. Rhymmney Iron Company (16
Times L. R. 329). In pronouncing my
judgment in this case I must not be taken
as assenting either to the ratio of that
judgment or to the deductions made from
it in argament. Bray, J., dealt with that
point in his observation that ‘“where the
employer, as here, has full control over the
whole premises, a man might still be in
the course of his employment though his
actual work was over.” That observation
was one of much weight. Whether it will
ultimately decide this question I do not
know, but upon that matter 1 desire to
reserve my opinion.

Appeal dismissed.
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