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HOUSE OF LORDS.
Tuesday, April 7,1914.

(Before the Lord OChancellor (Viscount
Haldane), Lords Dunedin, Atkinson,
and Parker.)

ATTORNEY-GENERAL ». MILNE.

Revenue—Finance Act 1894 (57 and 58 Vict.
cap. 30), sec. 5, sub-sec. 1 (a)—Settlement
Estate Duty-—Property Passing on Death.

Section 1 of the Finance Act 1894
enacts that estate duty should be levi-
able on the principal value of all pro-
perty, real or personal, settled or not
settled, which passes on the death of
the deceased.

Section 2, sub-section 1, as amended
by section 59 of the Finance (1809-10)
Act 1910, enacts—*‘ Property passing on
the death of thedeceased shall bedeemed
to include ” property taken under a dis-
position purporting to act as an imme-
diate gift inter vivos, unless the disposi-
tion was made three years before the
death of the disponer.

Section 5, sub-section 1, enacts—When
property in respect of which estate duty
is leviable is settled by the will of the
deceased, or having been settled by some
other disposition passes under that dis-
position on the death of the deceased to
some person not competent to dispose
of the property (a) a further estate duty
called settlement estate duty on the
principal value of the settled property
shall be levied.

Held that qua section 5 of the Fin-
ance Act 1894 the property must ¢ pass
at the death of the deceased,” not con-
structively but actually. Therefore
where an immediate life-interest is
taken under a settlement, settlement
estate duty is not payable under section
5, sub-section 1(a), upon the death of the
settlor within three years of the execu-
tion of the deed.

Judgment of the Court of Appeal,
1913, 2 Q. B. 606, affirmed, Lord Dunedin
dissenting.

Appeal from the judgment of the Court

of Appeal —CozENs-HARDY, M.R., Buck-

LEY and KENNEDY, L.JJ. —reversing the

judgment of HORRIDGE, J., 1913 1 K.B. 3837.
The facts appear from their Lordships’

considered judgment.

Their Lordships took time to consider
their judgment.

LorD CHANCELLOR—AT® the conclusion of
the case made for the Crown the inclina-
tion of my opinion was that the Attorney-
General had succeeded in shaking the foun-
dation on which the judgment of the Court
of Appeal rested. After further considera-
tion II)ha,ve arrived at a different conclusion,
for which I will state my reasons.

The guestion is whether settlement estate
duty became payable under sec. 5 of the
Finance Act 1894 ou the death of Henry
Ernest Milne, which took place on the 8th

December 1911, within three years of a
voluntary settlement of property made by
him on the 20th May 1909. By sec. 2 of the
Act of 1894 property taken under a disposi-
tion purporting to act as an immediate gift
inter vivos is, unless the disposition was
made twelve months before the death of
the disponer, deemed to be property passing
on his death, and is accordingly liable to
estate duty at all events. The period of
twelve months was, by sec. 59 of the Finance
Act of 1910, extended to three years in the
case of dispositions made after the 30th
April 1908, That estate duty became pay-
able on the death of the deceased is not
disputed. But as the first taker under the
disposition succeeded for life only, and was
alive when he died, whereby no further
estate duty could become payable until the
death of a person taking under the settle-
ment and competent to dispose, the question
is raised whether settlement estate duty is
not payable.

The answer to this question depends
mainly on the interpretation to be placed
on four sections of the Finance Act 18%4.
By sec. 1 estate duty is to be levied upon
the principal value of property, settled or
unsettled, which passes on death. By sec.
2 ‘property passing on the death of the
deceased shall be deemed to include” certain
specified cases of property which does not
actually pass on death, like the property to
which sec. 1 relates. The meaning of sec. 2
was discussed in this House in Earl Cowley
v. Commissioners of Inland Revenue, [1899)
A.C. 198, and was explained to be that the
section was not a definition of the field of
sec. 1, but was framed for the purpose of
rendering liable to taxation certain kinds
of property that do not actually pass on
death but are sufficiently analogous to pro-
perty so passing as to make it proper to tax
them. Sec. 2 isthus not a definition section
but an independent section operating out-
side the field of sec. 1.

I think that this view of sec. 2 as not
being a definition section is the correct one.
It is confirmed by the presence in sec. 22 of
what is a real definition of property passing
on death as including property passing at a
period ascertainable only by reference to
death. Inow come tosec. 5. It isin these
terms — ‘“ Where property in respect of
which estate duty is leviable is settled by
the will of the deceased, or having been
settled by some other disposition passes
under that disposition on the death of the
deceased to some person not competent to
dispose of the property—(a) A further estate
duty called ‘settlement estate duty’ on the
Erincipal value of the settled property shall

e levied at the rate hereinafter specified,
except where the only life interest in the
property after the death of the deceased is
that of a wife or a husband of the deceased.”

The section therefore applies only to a
case in which certain conditions are fulfilled.
The property must be property on which
estate duty is leviable. It must then be
either settled by the will of the deceased,
and so be property falling within sec. 1, or
it must be settled by some other disposition
and pass under that disposition on the death
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of the deceased to a person not competent
to dispose. If the disponer is someone other
than the deceased a case of the kind in
question is outside sec. 2 altogether. What
happens is the event of passing in point of
fact on death according to the natural mean-
ing of the words. The only case to which
a notional passing under that section can
possibly extend is one where the disposition
which creates the settlement is that of the
deceased himself.

For reasons already indicated I have after
consideration come to the conclusion that
sec. 2 cannot properly be read as extending
the category of a notional passin% on death
beyond what is requisite for the special
purpose of bringing certain cases within
sec. 1 in order to impose the particular tax
which sec. 1 levies. Sec. 2 does not purport
to contain a general definition made applic-
able to every reference to passing on death
in the subsequent sections of the Act. Such
a definition occurs only in sec. 22—a real
definition section which is general in its
application but which does not affect the
question before us. If this be so, then sec.
5 ought to be read literally as referring only
to an actual passing under his disposition
on the death of the settlor and as excluding
the notional passing which sec. 2 recognises
for special purpose of sec. 1. The duty im-
gose by sec. 5 is a new and quite different

uty. -

It may be that what Parliament thought
it was doing in inserting after * passing”
the words ““under that disposition” was, as
the Attorney-General suggested, merely to
provide against the event of the passing to
a person not competent to dispose taking

lace under some disposition made indepen-

ently of the deceased. It may be that if
probabilities, apart from the words used,
are to be looked at, there is on the construc-
tion which the Court of Appeal have puton
the statute a casus omissus which the Legis-
lature was unlikely to have contemplated.
But all we are permitted to look at is the
language used. = If it has a natural meaning
we cannot depart from that meaning unless
reading the statute as a whole the context
directs us to do so. Speculation as to a
different construction having been contem-
plated by those who framed the Act is
inadmissible, above all in a statute which
imposes taxation. It is not only possible
but natural to give to the words of section
5 the meaning contended for by the respon-
deuts—a meaning which restricts them to
what has taken place in fact.

The only legitimate consideration that
could justify a different interpretation
would be one which resulted from section
2 being read as deﬁning what was meant
by “passing on death” throughout the
Act. A close examination of the structure
of the Act has satisfied me that this section
lays down no such general canon of con-
struction, but is confined in its operation to
the limited function of adding to the cases
in which the duty enacted by section 1 is
imposed. In other words, section 2 has no
reference to the settlement estate duty
which section 5 imposes as a new and
separate duty. Having come to this

conclusion, I see no answer to the reasoning
of Buckley, L.J., in the Court of Appeal.

I am therefore of opinion that the appeal
fails, and ought to be dismissed with costs.
I move accordingly.

Lorp DUNEDIN—Put in a single sentence,
the question in this case may be stated
thus—Does the word * passes” in section
5(1) of the Finance Act of 1894 mean “ passes
in the sense of this Act,” or does it not?
Unfortunately, to answer that question, as
to which there has been a difference of judi-
cial opinion, it is necessary to speak more
at length.

I am not aware that, as a mere question
of terminology, ¢ to pass” has any technical
meaning. Idonot know if it has been used
in other Acts of Parliament before the Fin-
ance Act. I have myself only succeeded in
finding it in the Succession Duty Act of
1853. It is not there used in the taxing sec-
tions-—which speak of dispositions and de-
volutions of law conferring a ‘‘ succession”
—but it is used in section 14, which enacts
that ‘ Where the interest of any successor
in any personal property shall, before he
shall have become entitled thereto in pos-
session, have passed by reason of death to
any other successor,” then only one duty
shall be payable. It is obvious that the
word is here treated as a word of ordinary
]an%ua,ge, and the meaning in the context
is plain enough.

The Finance Act itself does not define it.
Section 22, the definition section (), pro-
vides that the expression “ property passing
on the death ” shall include certain things,
but there, again, the word * passing ” is not
itself defined. We are therefore left to the
meaning of ordinary language, subject to
such light as the general use of the word in
the Act and the context may give. I shall
revert to this, but first T wish to treat it in
reference to the general scheme of the Act.

The paramount enacting section of the
Act is undoubtedly to be found in section 1.
I need not quote it. The duty which it is
the object of the Act to levy is imposed on
property, real and personal, settled or not
settled, which ‘““passes” on the death of
any person dyinﬁ after the commencement
of the Act. ow although the word
“passes ”’ is what I may call a neutral or
vague word, it is so naturally associated
with the idea of “from” and ‘“to,” and
‘‘on the death ” so directs attention to the
death of a person who leaves property
behind him, that had that section stood
alone it is reasonably clear that much pro-
perty would have escaped which the framers
of the Act wished to tax. Accordingly we
have section 2. That section was authori-
tatively discussed in your Lordships’ House
in the case of Farl Cowley. Whether
Lord Macnaghten was strictly correct or
not in saying that the two sections were
mutually exclusive seems to me to matter
little. t any rate—and that is all ¢hat is
material —section 2 sweeps into the net
various things which section 1 would have
failed to secure, or as Lord Watson put it
in the case of Attorney-General v. Beech,
[1899] A.C. 53, 59, ‘“it extends it to all cases
where a survivor of the deceased takes a
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succession, or I.should say rather derives
a benefit by reason of the death of the de-
ceased dependent upon and emerging upon
the death of the deceased.”

How does section 2 do this? It does not
do it by being conceived in the words of a
taxing section imposing the duty on certain
specified kinds of property. It does it by
saying that property passing on the death
of the deceased—which is already taxed by
virtue of section 1—shall be deemed to in-
clude the property following, that is to say,
and then follow the various sub-sectiouns.

It seems to me that that is as much as to
say that the words ‘ property passing on
the death” in the first section are to be
read as if the words “including the property
following, that is to say, and then all the
sub-sections,” had been there inserted. In
other words, I do not think that anyone
can criticise Lord Macnaghten because in
Earl Cowley v. Commissioners of Inland
Revenue, [1899] A.C. 198, he talks of pro-
perty being ‘“deemed to pass,” although
that expression is not actually used. The
net result is that the expression ‘* property
which passes,” in the first section, must
include property which is deemed to pass
by virtue of the second section, for section
1 is the only taxing section.

I now pass to section 5, but before I
examine it minutely let me look at the
situation as it would have been if there had
been no section 5 at all.

By section 1 and 2 a tax is imposed when-
ever, to use very untechnical language, a
death occurs, and somebody in consequence
gets property which he did not have before;
and this tax is imposed on the property
according to its value, irrespective of the
guestion of the kind of interest which the
new taker gets, and of his or her relation
to the deceased person. It is very clear
that had the matter rested there the suc-
cessive takers, under settlement, of interests
less than a full fee would be very hardly
dealt with. The whole object therefore of
section 5 is to temper this hardship, and
the paramount provision of it is sub-section
2, which enacts that once estate duty has
been paid since the date of the settlement
in respect of settled property, then no more
shall be paid till the death of a person com-
petent to dispose. But if sub-section 2 had
stood alone the property under settlement
would in a series of years have come off
advantageously in comparision with settled
property. It was therefore thought right
to arrange for a further estate duty, to be
called settlement estate duty, to b(; levied
upon settled property, and that is done
by section 1 (a).

So far, then, it would seem that there are
two questions to be answered—(1) Is pro-
perty liable to estate duty? That is ans-
wered by answering whether it does or does
not pass on a death, either as under section
1 or ag under section 2. Then (2) if it is
so liable, is it also liable to settlement
estate duty ? Now prima facie one would
expect that the scope of the two sets of pro-
visions would be the same, i.e., in other
words, that the question must be answered
as to those kinds of property which are

swept in by section 2, just as much as to
those which fall under section 1. Inasmuch,
however, as this is a taxing statute and the
duty here is an additional duty, 1 consider
that it must be shown that the words would
clearly cover the individual case to which it
is right to apply them.

I now take the words of section 5 (1) (a).
Now I think there we have three conditions
expressed —1. The property must be pro-

erty in respect of which estate duty is
eviable. That obviously includes property
broughtin by section 1and also that brought
in by section 2. 2. It must be settled either
(a) by the will of the deceased or (b) by some
other disposition. 3. If it falls within the
case 2 (b), i.e., is settled by some disposition
other than the will of the deceased, it must
pass under that disposition on the death of
the deceased to a person not competent to
dispose.

It is common ground that as regards the
property here in question conditions 1 and
2 (bg)are fulfilled. It is property in respect
of which estate duty isleviable. It issettled
by a disposition other than the will of the
deceased. The whole controversy arises as
to whether it fits the words of condition
No. 3. Now let me suppose for a moment
that the words ‘“on the death of the de-
ceased ” had been omitted. I imagine there
could have been little controversy. Why,
then, are these words inserted? The op-
ponents of the Crown say in order to make
sure that the passing is a natural passing
which synchronises with the death, and
here there was no such passing, for the pro-
perty passed when the disposition was made
two years before the death.

I think the words were introduced for
quite another purpose. We must notice
that here we are making an inquiry which
is unnecessary as regards the duty imposed
by section 1. That duty, the regular estate
duty, is imposed quite irrespective of who
is the taker of the passing property or of
what his interest therein is. But here we
wish to know whether, the property being
settled, the taker is a person who is not
competent to dispose. Now that necessi-
tates a time element as applied to the dif-
ferent and successive interests possible to
be taken by some one under the settlement.
That time element is given by these words.
If they were not there, consider what might
be the result. A settlement might be made
two years ago. A succession of limited
interests are created with an eventual re-
mainder in full fee. By the time the death
occurred all the possible takers of the limited
interests might have died, and the actual
taker would be a person competent to dis-
pose. It would be very unfair that he should
have to pay a settlement duty for a settle-
ment which had, so to speak, evaporated as
a settlement before the time for paying the
tax arrived.

I therefore come to the conclusion that
the word *“ passes ” in this section is used in
the same sense as it is used in every other
section, as equivalent to passes within the
meaning of the Act— inclusive, that is to
say, of such passing as is described in sec-
tion 2, When I say every other section I
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allude particularly to sections 4, 7 (4), 7 (10),
8 (4

AsTunderstand the argument against me,
it is that what I may call the non-natural
meaning of passing explained by section 2is
limited to the purposes of the duty imposed
by section 1, and that section 5 imposes a
new duty, and therefore being a taxing
statute, as the non-natural meaning is not
repeated in so many words as regards the
new duty, the natural meaning must be
reverted to.

1 quite bow to the rule as to taxing
statutes. But after all the question is what
the words mean, and the expressions used
must be given fair play. If, as here, where
the word ‘passes” is used in any section
except the 5th you are bound to give it the
extended meaning to make sense, I think it
is not giving the words used fair play sud-
denly to revert to another meaning in section
5 —a section which is inextricably inter-
twined with the other sections, and which
if construed as that argument would con-
strue it leaves a perfectly obvious casus
improvisus, for why should a will bring
liability for the duty — other dispositions
bring none?

T am therefore of opinion that the appeal
should be allowed and the judgment of
Horridge, J., restored.

Lorp ATkiNsoN —The facts have been
already stated. I think the decision of the
Court of Apgeal was right, and that this
appeal should be dismissed.

The question turns upon the construction
of the 5th section of the Finance Act of 1894,
To succeed the Crown must bring the case
within the letter of that enactment. It is
not encugh to bring the case within the
spirit of it, or to show that if the section be
not construed as the Crown contends it
should be construed, property which ought
to be taxed will escape taxation or will
enjoy, under section 5, sub-section 2, an im-
munity from successive levies of estate
duty. These evils, if such they be, must, if
they exist, be cured by legislation. The
judicial tribunals must in interpreting these
taxing Acts stick to the letter of the statute
—Partington v. Attorney-General, L.R., 1
E. & 1. A. 100 ; Attorney-General v. Earl of
Selborne, [1902] 1 K.B. 338,

The passing of property within the mean-
ing of the lst section of the Act has been
conveniently styled ¢ actual passing,” and
that under the 2nd section ¢ notional” pass-
ing — that is, passing which in fact takes
place before it is to be taken to have taken
place. Under this latter section the pro-
perty, the subject of this settlement of the
20th May 1909, which in fact passed from
the settior to the trustees and the benefi-
ciaries at that date, was deemed to pass on
the 8th December 1911, and by virtue of that
assumption became liable to estate duty.

Now the conditions which must be ful-
filled in order to render, under the 5th sec-
tion, property subject to the additional duty
styled settlement estate duty are these —
first, estate duty must be leviable upon it.
That condition has been fulfilled. Second,
the property must be settled by one or other
of two kinds of dispositions.

‘““Settled property” is by the definition

|

clause, section 23, defined to be property
comprised in a ¢ settlement,” and a * settle-
ment” is defined to be “any instrument,
whether relating to real or personal pro-
perty, which is a settlement within the
meaning of section 2 of the Settled Land
Act 1882, or if it related to real property
would be a settlement within the meaning
of that section, and includes a settlement
effected by a parole trust.”

Under this section a settlement must
limit land or any estate or interest in land
to or on trust for persons by way of succes-
sion, and whether it does so or not is to be
determined (sub-section 4) by the state of
facts and the limitations of the settlement
at the time of the latter’s taking effect.
In the case of a setflement by will this time
of course must be at the death of the testa-
tor, since the will only speaks from that
date. The ‘‘notional ” passing of property
cannot in any way relate to the first mode
of settlement mentioned in section 5. The
second mode of settlement must, like the
first, create a succession, and whether it
does so or not must in this case, as in the
first, be determined by the condition of
things and the limitations of the settle-
ment at the time that settlement takes
effect. This in the present case must be
the date of the instrument. The limita-
tions of the settlement then become opera-
tive, and to be within this section must
provide that under them and by virtue
of them the property should on a certain
event pass to some person not competent
to dispose of it. That event is the death
of some person not necessarily the settlor.

The words ‘““under that disposition,” in
my view, can only mean that the settle-
ment itself is to indicate the event upon
which the property is to pass, the person
to whom it is to pass, and the estate or
interest which is to pass to that person.
Prima facie the word ‘“death” naturally
means a 1real death, not a ‘‘notional death.”
There is no such thing provided for in the
Act as a “notional death”—no clause to
the etfect that a person shall be deemed
to be dead when in fact he is alive. There
is a provision that there shall be a
*notional” passing of property, not, how-
ever, to any person named or indicated, or
for any particular estate or interest. Sec-
tion 2 no doubt enacts that property which
in fact has passed while a person was alive
shall in certain cases be deemed to have
passed as if he were then dead. This sec-
tion, however, is not a definition section.
It is supplementary to section 1, and is
designed to make liable to estate duty
certain dispositions of property which are
outside the scope and beyond the reach of
section 1. Even if the words of section 5
were so altered as to run ‘“by some other
disposition passes, or is deemed to pass,
under that disposition on the death of the
deceased to some person not competent to
dispose of the property,” as in effect the
Crown I think contend they should, it does
not appear to me that it would be sufficient
for the purpose of the Crown, because the
property would theu pass not under the
“disposition” but under section 2 of the
Act, while it would not be carried by that
section to the person to whom it must
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under section 5 be carried, namely, one not
competent to dispose of it.

I do not think the provision of the settle-
ment can be put aside in part and retained
in part in this way—put aside where they
fix the event on which the property is to
pass—actual death—and retained when they
designate the individual to whom it is to

ass. Neither do I think words can be
Interpolated into the section to fix a burden
on the subject not imposed by the letter of
the statute. If there be a casus omissus in
the Act it must be provided for by legis-
lation. The appeal should,’ I think, be dis-
missed with costs.

LorD PARKER—The first section of the
Finance Act 1894 imposes in the case of
every person dying after the lst August
1894 "a duty, called *‘estate duty,” Ievia})le
on the capital value of all ﬂropert}y which
passes on the death of such person. The
expression ‘‘ property passing on the death ”
includes, according to the definition con-
tained in the 22nd section of the Act, pro-
erty passing either immediately on the
ea,ti,l or after any interval either contin-

ently or certainly, and either originally or
ﬁy way of substitutive limitation, and the
expression ‘“on the death” includes “at a
period ascertainable only by reference to
death.” The expression ‘‘passing on the
death” is not further defined, but is evi-
dently used to denote some actual change
in the title or possession of the property as
a whole which takes place at the death.
For the purpose of this section it is abso-
lutely immaterial to whom or by virtue of
what disposition the property passes.

The second section of the Act, by provid-
ing that property passing at the death shall
be deemed to include certain kinds of pro-
perty which do not in fact pass at the
death, artificially enlarges the ambit of the
expression * property passing at the death.”
It also artificially limits such ambit by ex-
pressly excluding certain kinds of property
which do in fact pass at the death. It isin
no sense a definition section.

It cannot be disputed that by virtue of
section 2, coupled with section 59 of the
Finance (1909-10) Act 1910, the property

assing on the death of Henry Ernest
R{ilne is to be deemed to include the settled
property, and estate duty on such settled
property is therefore clearly payable.

TEe 5th section of the Finance Act 1894
imposes an additional estate duty (called
settlement estate duty), not on all property
in respect of which estate duty is leviable,
but where property on which estate duty is
leviable is settled by the will of the deceased,
or having been settled by some other dispo-
sitions, passes under that disposition on the
death of the deceased to some person not
competent to dispose of the property. It
was argued that the initial words of this
section, ‘‘where property in respect of
which estate duty is leviable,” raise some
inference or presumption as to the kinds of
property in respect of which settlement
estate duty is intended to be charged.

I do not think that this is so. The words
in question merely make it clear that in no
case when estate duty is not leviable is it
intended to impose settlement estate duty.

The kinds of progert;y on which, where
estate duty is leviable, it is intended to im-

ose the additional duty must be gathered

rom the following words, and consist of (1)
property settled by the will of the deceased ;
and (2) property which, having been settled
by some other disposition, passes under
that disposition on the death o})the deceased
to some person not competent to dispose of
the same. Clearly the property comprised
in the settlement does not pass under the
will of the deceased; nor, though it was
settled by some other disposition, does it
pass under that disposition on the death of
the deceased. How, then, is it proposed to
show that it is subject to settlement estate
duty. The argument to that effect may be
stated as follows :—First, it is said that by
virtue of the second section the settled pro-
perty must be deemed to pass on the death
of Henry Ernest Milne ; secondly, it is said
that, this being so, it must be deemed to pass
under the settlement to the person in pos-
session of it at that death ; and thirdly, it
is said that this person is a person not com-
petent to dispose of the property.

In my opinion this argument reads into
that second section a great deal more than
it contains. The second section, even if it
be construed as providing that the settled
gropert;y is to be deemed to pass on the

eath of Henry Ernest Milne, certainly
does not, provide to whom or under what
disposition it shall be so deemed to pass.
Indeed, these points seem to me to be im-
material for the purpose of the second sec-
tion, which merely enlarges on the one
hand and narrows on the other the ambit
of the expression, 1}:a,ssing on the death.”
For the purpose of the imposition of estate
duty it does not matter to whom or under
what disposition the property passes. It is
otherwise for the gurpose of the settlement
estate duty, and had the object of section
2 been to create a notional passing for the
purpose of settlement estate duty as well as
for the purpose of estate duty, one would
have expected section 2 to contain some
provisions as to whom and by what dispo-
sition the property was to be deemed to
pass. Further, the 5th section is so worded
as, in my opinion, to point to an actual as
distinguished from a notional passing on
death. I do not think, therefore, that the
argument I have referred to ought to pre-
vail. The Finance Act is a taxing statute,
and if the Crown claims a duty thereunder
it must show that such duty is imposed by
clear and unambiguous words. All the
words of section 5 can be satisfied without
having recourse to any notional passing of
property, and in my opinion considerable
violence would be done to these words if
the idea of a notional passing of property
were introduced into the section.

In my opinion the appeal fails.

Their Lordships dismissed the appeal.
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