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section to be construed, is a fighting unit o
the fleet, a ship commissioned and armed for
the purposes of offensive action in a naval
engagement.” Evidently this proposition
is open to several objections. It makes the
rights of His Majesty’s forces depend on
the purpose with which his enemies may
have dispatched their vessel, on what either
way is a warlike service,

1t employs a term—** offensive action ”—
which in practice is of indefinite meaning,
and in any case involves an inquiry into the
state of mind of the hostile commander.
Sir Samuel Evans elucidated his meaning
thas in another passage—‘ In my opinion,
if it were proved that she carried a few
light guns, that would not constitute her
an armed ship any more than a merchant
vessel armed for self-defence ; nor would the
fact that she carried troops armed with
rifles and some field guns and other ammu-
nition intended to be used after the landing
of the troops.”

Their Lordships are unable to accept
those propositions. Of the case of a mer-
chant ship thez say nothing, for this is a
question on the meaning of the words
“ship of the enemy,” and the appellants
did not contend, nor needed they to do so,
that any ship but one in State service
would be covered by those words. There is
again no evidence that the rifles and field-
pieces were not intended to be used at sea
under any circumstances, little as any
occasion for their use was to be looked for,
and it must be recollected that defence is
not confined to taking to one’s heels or even
to returning a blow, but in the jargon of
strategy may consist of an offensive-defen-
sive, or in plain words in hitting first. No
criteria would more embarrass the applica-
tion of the enactment than these, and to
introduce the test of the ship’s commission
is to introduce something which involves
a re-writing of the section. Their Lordships
are of opinion that the words of the section
are plain, and that the facts fit them, and
accordingly the appellants are entitled to
succeed ; t‘,gat the decree appealed against
should be set aside and that this appeal
should be allowed with costs, and that the
case should be remitted to the Prize Court
to make such formal decree in favour of the
appellants as may be required. Their Lord-
ships will humblyadvise His Majesty accord-
ingly.

Appeal sustained.

Counsel for the Appellants — Sir G.
Richards, K.C. — Langton. Agents — Bot-
terell & Roche, Solicitors.

Counsel, for the Crown—Sir G. Hewart,
Att. - Gen. — Pease. Agent — Treasury
Solicitor.
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(Before the Lord Chancellor (Birkenhead),
Lords Haldane, Dunedin, Atkinson, and
Buckmaster.)

NORTH STAFFORDSHIRE RAILWAY
COMPANY v. EDGE.

(ON APPEAL FROM THE COURT OF APPEAL
1IN ENGLAND.)

Railway Traffic — Rates — Increase — Dif-
Jerential Charge—Railways Clauses Con-
solidation Act 1845 (8 and 9 Viet. cap.
20), sec. 90— Procedure — Amendment of
Record.

. In 1913 the appellants intimated an
increase in the rates applicable to car-
riage of coal. The respondent disputed
the legality of the increase. In 1914 the
North Staffordshire Colliery Owners’
Association applied to the Railway
and Canal Commissioners.to have the
increase disallowed. A compromise (to
which the respondent was not a party)
was arrived at under which the appel-
lants agreed to a smaller increase. 'Bhe
apﬁ;ellants sued the respondent for the
full increased rates from July 1918 to
December 1915. Held that to charge
the respondent a higher rate than that
fixed by the agreement with the associa-
tion was in breach of section 90 of the
Railways Clauses Act 1845, and that the
appellants was only entitled to recover
from the respondent the rates charged
the association. Further, that it was
incompetent at this stage to introduce a
new plea on which therespondent might,
have led evidence at the trial, i.e., that
section 90 did not apply to ‘through
T ewision of the O

ecision of the Court of Appeal, 1918,
1 K.B. 387, affirmed. PP 8

Appeal by the Railway Company, the plain-

tiEs in the action, from arr)l of"der oBf the

Court of AJppeal affirming a judgment of

ROWLATT,

The_question turned upon what, having
regard to the circumstances under which it
was made, and the provisions of section 90
of the Railways Clauses Consolidation Act
1845, was the true effect of an agreement
made on the 11th February 1918 between
the appellants and the North Staffordshire
Colliery Owners’ Association, acting on
behalf of a number of colliery companies
and traders.

The respondent, who was a coal factor
carrying on business at Manchester, had for
many years employed the appellants to
carry coal and coke for him from the North
Staffordshire coalfields to various destina-
tions in England and Wales. In May 1913
the appellants gave notice to the respon-
dent of their intention to increase the rates
for coal and coke carried to places beyond
the North Staffordshire Railway—that is,
where the termini of the journey were on
different railways — as from the 1st July.
The respondent disputed the validity of the
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increase, and from the lst July 1918 to | ment with certain traders in compromise of
the 31st December 1915 he deducted from the | an application by them to the Railway Com-

monthly accounts delivered to him by the
appellants the amount of the increase. In
1914 the North Statfordshire Colliery Owners’
Association took proceedings before the
Railway and Canal Commission impeaching
the validity of the increased rates, but ulti-
mately these proceedings were compromised
on the terms of an agreement of the 11th
February 1916, whereby the association
agreed to pay as from the lst January 1916
on all coal and coke sent from their collieries
to places beyond the appellants’ railway (1)
a rate of §d. per ton above the original rate,
and (2) for traffic from the 1st July 1913 to
the 1st January 1916 a rate of 3d. per ton
above the original rate for such carriage.

The rates under the agreement were lower
than the increased or new rates which the
appellants had sought to impose, but were
higher than the old rates in force when the
notice was served on the respondent in May
1913.

The Railways Clauses Consolidation Act
1845 provides by section 90 that it shall be
lawful for a railway company, ““subject to
the provisions and limitations herein and in
the Special Act contained, from time to time
to alter or vary the tolls by the Special Act
authorised to be taken either upon the whole
or any particular portions of the railway as
they shall think fit : Provided that all such
tolls be at all times charged equally to all
persons and after the same rate, whether
per ton, per mile, or otherwise. . . .”

ROWLATT, J., held that the Railway Com-
pany were not entitled to charge the respon-
dent more than 3d. per ton over the original
rate in respect of the period from the 1st
July 1913 to the lst January 1916, as any
charge above that sum would not be charged
equally to all persons, and would therefore
be contrary to section 90 of the Act of 1845,
He therefore held that the company could
only recover from the respondent for the
period between the Ist July 1013 and the
31st December 1915 the difference between
the old rate and the rate provided for by
the compromise agreement of Febraary
1916, and dismissed the claim of the com-
pany so far as they sought to impose the
excess of the new rate upon the respondent,
The Court of Appeal (BANKES, WARRING-
ToN, and ScrUTTON, L.JJ.) affirmed that
judgment.

The Railway Company appealed.

After consideration their Lordships gave
judgment, dismissing the appeal.

LORD CHANCELLOR (BIRKENHEAD)—This
is an appeal from an order dated the 9th
December 1918 of the Court of Appeal affirm-
ing the judgment dated the 25th July 1918 of
Rowlatt, J. . . . .

The principal question whichrequires deci-
sion is whether the appellants are entitled
to recover from the respondent certain sums
representing inereases of rates on traffic
counsigned by him to the appellants between
the 1st July 1918 and the end of 1915. The
contention for the respondent upon this

art of the case is that the appellants on
the 11th February1918entered into an agree-

missioners. Itisurged that the effect of the
agreement was that the a}épellants charged
the companies for whose benefit the agree-
ment was made a lower rate than they
charged to the respondent. Such an agree-
ment, it was contended, and the practice
giving effect to it, involved an infringement
of the provisions of section 90 of the Rail-
ways Clauses Act 1845. It wasin the second
place contended by the appellants that
section 90 had no application to the case of
through rates, and that the rates under
consideration in this matter were in fact
through rates. To this it is replied by the
respondent, first, that the section did apply,
and had been treated by this House as
applying, to such rates. Secondly, that in
any case this contention is not open to the
appellants, on the grounds that it was not
put forward before the trial Judge, that it
was not raised in the pleadings, and that
it is not included, or only very obscurely
included, in the appellants’ reasons sum-
marising their contentions before your
Lordships.

I deal with these points in order. Section
90 of the Railways Clauses Consolidation
Act 1845 is as follows:- ““ And whereas it
is expedient that the company should be
enabled to vary- the tolls upon the rail-
way s0 as to accommodate them to the
circumstances of the traffic, but that such
power of varying should not be used for
the purpose of prejudicing or favouring

articular parties, or for the purpose of col-
usively and unfairly creating a monopoly,
either in the hands of the company or of
particular parties, it shall be lawful there-
fore for the company, subject to the pro-
visions and limitations herein and in the
Special Act contained, from time to time to
alter or vary the tolls by the Act authorised
to be taken, either upon the whole or upon
any particular portions of the railway as
they think fit ; provided that all such tolls
be at all times charged equally to all persons,
and after the same rate, whether per ton,
per mile, or otherwise, in respect of all
passengers, and of all goods or carriages of
the same description, and conveyed or pro-
pelled by a like carriage or engine, passing
only over the same portion of the line of
railway under the same circumstances ; and
no reduction or advance in any such tolls
shall be made either directly or indirectly
in favour of or against any particular com-
pany or person travelling upon or using the
railway.”

The effect of the agreement already
referred to, of the 11th February 1916, was,
that the traders should after the 1st Janu-
ary 1917 pay an increased rate of one-half-
penny per ton on all coal sent from their
collieries to Sla.ces situated beyond the
North Staffordshire Railway, and that for
traffic from July 1913 to 1st January 1916
they should pay an increase of one-eight of
a penny per ton on all coal despatched car-
riage paid by them to all places beyond the
North Staffordshivre Railway., Both the
halfpenny and the eighth of a penny were
less than the increase in the rates claimed,
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The only question that calls for decision
under this part of the case is whether the
respondent is being required to ({)ay a higher
price for the services rendered to him by
the Railway Company than the price which
under the agreement is required from other
traders. It is sufficient for me to say that
in my opinion it is impossible so to con-
strue the agreement which I have summa-
rised as to answer this question negatively,
It is the policy of Parliament that traders
as a matter of indispensable right shall
receive equal treatment. This agreement
effects a differentiation to the prejudice of
the defendant and it cannot be supported.
It was argued that the agreement was a
general compromise covering a number of
matters, only one of which is a reduction
of rate, and that therefore the familiar
doctrine does not apply. To give effect to
this contention would be to hold that every
railway company could evade section 90 by
entering into omnibus agreements with
favoured traders, including in one of their
clauses a rate preference.

I address myself now to the second con-
tention, namely, that section 80 has no
application to through rates. But I have
only to say in this branch of the argument
that I do not attempt to reach a decision
upon it. Counsel for the respondent has
argued that the case of Evershed v. London
and North- Western Railway, 3 A.C. 1029,
shows by a fortiori reasonin% that the
appellants’ contention under this head is
ils)founded. I express no opinion upon this
submission, because I have formed the clear
view that having regard to the history of
this litigation your Lordships ought not to
treat the contention as one which is open
to the appellants. It is admitted that it
was not put forward in the original plead-
ings. It is admitted that no such_argu-
ment was advanced before the trial Judge.
An attempt indeed was made to present
the argument to the Court of Appeal, but
that tribunal refused, and in my opinion
rightly refused, to be influenced by an
attempt so belated. I share their view
for many reasons, to some of which I
attempted to give expression in Wilson
and Another v. United Counties Bank
(1920 A.C. 102). An attempt was made in
the argument to distinguish the doctrines
there laid down from those which it was
said ought to govern the present case, on
the ground that the issue here was a simple

oint of law of such a kind that the respon-
gent could sustain no possible prejudice by
the postponement of its discussion to the
appellate stage. It is sufficient to say in
reply to this contention that there are very
few cases of which it can be confidently
stated that a failure to raise a relevant con-
tention at the appropriate stage will not
prejudice the other litigant, It is, for
instance, argued in this case that a proper
order for costs would compensate the
respondent for the expenses of the litiga-
tion unnecessarily incurred on the hypothe-
sis that, being informed at first instance of
the true contention, he mlght have been
advised to abandon his claim. I do not
think it necessary to point out that this

VOL. LVIL

suggestion may possibly in another case
require qualification or consideration, hav-
ing regard to the incompleteness of the
indemnity notoriously furnished by our
present system of costs, because in the
present case counsel for the appellants
satisfied me that there was reasonable
ground for supposing that he might have
been able to strengthen his case upon this
branch of it by calling parole evidence.
But [ desire to draw attention to a con-
sideration which in my view is both more
general and more important. The appel-
late system in this country is conducted in
relation to certain well-known principles
and by familiar methods. The issue of fact
and law are orally presented by counsel. In
the course of the argument it is the invari-
able practice of appellate tribunals to
require that the judgments of the judges in
the Courts below shall be read. The
efficiency and the authority of a Court of
Appeal, and especially of a final Court of
Appeal, are increased and strengthened by
the opinions of learned judges who have
considered these matters below. To acqui-
esce in such an attempt as the appellants
have made in this case is in effect to under-
take decisions which may be of the highest
importance without having received any
assistance at all from the Judges in the
Courts below. Decisions of this House have
laid it down that in very exceptional cases,
and in spite of the considerations above
referred to, new matters may be considered
in this House — see per Lord Halsbury in
Sutherland v. Thompson, 1908 A.C. 51, and
per Lord Watson in Connecticut Fire Insur-
ance v. Kavenagh, 1892 A.C. 480. 1 have
carefully examined the cases upon the sub-
ject which have been decided in this House,
and my examination of them has led me
more and more to the conclusion that such
attempts must be vigilantly examined and
seldom indulged.

For these reasons I move your Lordships
that the appeal be dismissed with costs.

Lorp HALDANE—I concur in the conclu-
sions reached by your Lordship on the
Woolsack.

LorD DUNEDIN~—On the point whichforms
the judgment of the learned Judges of the
Court of Appeal I agree with them and have
nothing to add.

The outcome of the compromise was prac-
tically the fixing of a rate, and that rate
the respondent had a right to compare with
therate charged to him for carriage between
the same points under the same circum-
stances.

Before your Lordships’ House, however,
the appellants wished to raise another and
a formidable point, namely, that section 90
did not apply to through rates, that is, the
rate when the termini of the journey are on
different railways. It was objected on the
part of the respondent that the point had
not been taken in the Court of first instance,
and had been rejected by the Court of
Appeal on that ground. This raises what
in my opinion is a very important question
as to which there ought to be a settled rule
of practice,

NO. XXIX,
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1 personally think it is much to be regret-
ted that the modern forms of pleading in
England do not afford that clear statement
of the grounds of fact and the propositions
in law on which the respective parties rely
which was afforded by the older methods
and which is to-day secured by the forms of
pleadings in Scotland.

That view, however, may seem to your
Lordships to be & stranger’s criticism, as the
reform, if any, must come from those who
make rules of Court and cannot be intro-
duced by meansof a judgment of this House.
In this case the point is not taken in the
pleadings. We are also informed that it
was not put forward in argument in the
Court of first instance, but in the Court of
Appeal it was mooted, and as already stated
rejected, as not having been taken in the
Court below. I do not think that I am
entitled to say that what the Court of
Appeal did was wrong, but I confess I have
doubts as to whether it was expedient, May
T be allowed to say that in such a matter I
am not without practical experience, Dur-
ing the nine years I sat as President in the
First Division of the Court of Session such
a case happened more than once. Now it
is true that the situation is in Scotland
expressly dealt with by statute. By the
29th section of the Court of Session Act 1868
(81 and 32 Vict. cap. 100) it is provided
(omitting unnecessary words)--* The Court
or the Lord Ordinary” (that is, in other
language, the Court of Appeal or the judge
of first instance) “may at any time amend
any error or defect in the record” (and
an omitted plea-in-law is an error in the
record) ‘“ upon such terms as to expenses or
otherwise as to” them ““shall seem proper,
and all such amendments as may be neces-
sary for the purpose of determining in the
existing action or proceedin%the real ques-
tion in controversy between the parties shall
be so made.”

That law is not binding on an English
Appeal Court. It represents in my humble
judgment the better rule. Yet as matters
stand it must be a question for the discre-
tion of the Court, and viewing it as that I
should consider it one not for me sitting
here to interfere in.

When, however, the case comes to this
House 1 think the matter is different. If
the omission be a mere omission to state
and argue a legal proposition which requires
for its discussion no underlying hypothesis
of facts other than those which have been
admitted or Eroved in the Courts below, 1
should hold that your Lordships should not
turn a deaf ear to such argument even at
the eleventh hour. But if the proposition
is such that a variation in the admitted or
proved facts or any addition to them would
affect the argument, then I think it is too
late and that your Lordships should not
allow the argument to be put forward.

That is, I think, the position here. Mr
Talbot says that had he been given notice of
the point he would have been in a position
vo prove that the increased rate, as it was,
was entirely on the North Staffordshire bit
of the line. Whether that is the case or
not I donot know, Neither do I necessarily

say that it would alter the result, but it’is
obviously something which would give rise
to a verystateable argument. By the default
of the appellants the facts on which that
argument is founded are not, and cannot, at
this stage be, before us. In very exceptional
cases it might be that we should remit the
case or even take evidence ourselves. I
have no doubt that we have the power.
But in a case like this, where the stake is
comparatively small, where the same state
of facts is not at all likely to recur so as to
govern future cases, and where the omission
to plead was quite the fault of the Railway
Company, if they wished to raise the point,

- I think any remit is out of the question.

I am therefore in accordance with your
Lordships that the point ought not to be
allowed to be raised here.

I reserve my opinion on the merits of
the goint if it should ever be necessary to
decide it.

LorD ATKINSON—I too concur with the
judgment of the Court of Appeal on the
pogntt:s raised before it other than the new
point.

The rules which should guide your Lord-
ships in the exercise of your discretion as
to permitting parties to raise upon appeals
to this House points not raised on the tri-
bunal appealed from, or not raised even in
the Court of first instance where evidence
was taken and issue of fact decided, are I
think well established.

In the case of The “ Tasmania,” 15 A.C.
225, Lord Herschell in clear words enunci-
ated therule. That was a case of a collision
between two vessels named respectively
The‘‘City of Corinth”and The “Tasmania.”
The learned Judge who tried the case found
that The ¢ City of Corinth” was alone to
blame for improperly starboarding and so
bringing herself across the course of The
“ Tasmania ” instead of getting out of her
way. 'The Court of Appeal took the same
view, and it was not contended in this House
that this finding could be disturbed. In the
Court of Appeal for the first time the point
was raised that The * Tasmania” was also
to blame, inasmuch as upon the evidence she
had kept her course too long, and ought to
have put her helm down and come into the
wind earlier than she in fact did. :

Lord Herschell said — ‘I think that a
point such as this, not taken at the trial and
presented for the first time in this Court of
Appeal, ought to be most jealously scruti-
nised. The conduct of a cause at the trial
is generally governed by, and the questions
asked of the witnesses are directed to, the
points then suggested. And it is obvious
that no care is exercised in the elucidation
of facts not material to them. It appears
to me that under these circumstances a
Court of Appeal ought only to decide in
favour of an appellant on a ground then
1Qlut forward for the first time if it be satis-
fied beyond a doubt, first, that it has before
it all the facts bearing upon the new con-
tention as completely as would have been
the case if the controversy had been raised
at the trial, and next, that no satisfac.
tory explanation could have been offered
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by those whose conduct is impugned if
an opportunity for explanation had been
afforded them in the witness-box.”

In the present case it seems to me imposs-
ible to say either that the House has before
it all the facts bearing on the new conten-
tion as completely as would have been the
case had it been raised at the trial, and next
that no satisfactory explanation could have
been offered by those whose conduct was
impeached (the RailwaY1 Company in this
case) if an opportunity had been offered to
them for explanation.

On the other hand it must be remembered
that~by the 4th section of the Appellate
Jurisdiction Act of 1876 it is enacted that
this House is to determine when an appeal
is taken from the Court of Appeal * what of
right and according to the law and custom
of this realm ought to be done in the subject-
matter of the appeal.” In Connecticul Fire
Insurance v. Kavenagh (1892 A.C. 473, at p.
480) Lord Watson said—*‘* When a question
of law is raised for the first time in a court
of the last resort upon the construction of a
document or upon the facts admitted or
proved beyond controversy, it is not only
competent but expedient in the interest of
justice to entertain the plea. The expedi-
ency of adopting that course maybe doubted
when the plea cannot be disposed of without
deciding nice questions of fact, in consider-
ing which the court of ultimate review is
placed in a much less advantageous position
than that of the courts below. But their
Lordships have no hesitation in holding that
the course ought not in any case to be fol-
lowed unless the court is satisfied that the
evidence upon which they are asked to
decide establishes beyond doubt that the
facts, if fully investigated, would support
the plea.” :

In Sutherland v. Thompson (19068 A.C. 51)
Lord Halsbury, in delivering a judgment
concurred in by Lords Macnaghten, Robert-
son, and Lindley, said (p. 55) — ‘I should
have felt more difficulty about the other

oint if it had been raised in the Court
Ilzelow. I do not in the least mean to say
that it is an absolute objection against a
good point, if it is a good point, to say that
it was not raised in the Court below, because
the House ought to make such an order
as ought to have been made originally.
But the peculiarity of this case is that this
is a question which could only have been
settled by proof, and we are asked to over-
rule the Court of Session by a suggestion on
which, if it was well founded, the Court
might have been asked to reverse the pro-
ceedings before the Lord Ordinary and to
order a proof. It is not merely a question
of a point which is a good point, and remains
a good point, not being argued, bqt h_ere
gsomething has to be done. If the objection
was a good one, what the parties complain-
ing ought to have done was to have put it
before the Court of Session, and asked the
Court to do that which ought to have been
done by the Lord Ordinary, namely, toallow
a proof.” .

xl)t is, no doubt, desirable that in every case
coming on appeal before your Lordships you
should enjoy the great advantage of having
before you the decision of the Court of

Appeal upon all the points raised upon the
appeal to this House. Bat it by no means
follows that parties should never be per-
mitted in any case to raise and have decided
here questions which were not raised in the
Court of Appeal, nor even in the court of first
instance, though this House should thereby
lose the advantage of having before it the
decisions of both these tribunals on the new
point. This House cannot on this ground
escape,in my view, from theduty(to use Lord
Halsbury’s words) * of making such an order
as ought to have been made originally.” In
the present case the new point raised by
the appellants is that section 90 does not
apply to through rates, and that the
increased rate charged in the present case
was in fact charged in respect of the haul-
age of respondent’s goods over lines other
than and in addition to the lines of the
appellant company. Otherwise it would
not be a through rate at all. Mr Talbot,
however, alleges that if he had had notice
of this point-he could have shown on
grounds that he indicates that the increased
charge is made in respect of the transit over
the Staffordshire line, and that line alone.
If that be so, the point is a bad point. Its
goodness or badness depends accordingly on
a controverted issue of fact, which the Rail-
way Company have failed to raise at the
trial or have determined upon evidence,

I think the case is completely covered by
the authorities 1 have cited, and that the
appellants ought not to be permitied to
raise this new point now.

I think the appeal should be dismissed.

LorD BUCKMASTER — With the opinion
expressed by your Lordships on the merits
of this case I am in entire agreement.
Upon the question as to whether the appel-
lants should be permitted to raise here a
contention not raised in the Court of first
instance I find myself most closely in agree-
ment with the view stated by Lord Atkin-
son. Suchagquestion isnot to be determined
by mere consideration of the conveniences
of this House, but by the consideration
whether it is possible to be assured that full
justice can be done between the parties by
Hermitting a new point of controversy to be

iscussed.

If there be further matters of fact that
could possibly and properly influence the
judgment of a court, and one party has
omitted to take steps to place such matter
before the court, because the defined issues
did not render it material there, leave to
raise a new issue at a later stage ought to be
refused, and this is settled practice. Sub-
jeet to this it would not be wise in my
opinion to fetter and restrain by fixed rules
the discretion which the House has in this
matter—a discretion which it would always
be anxious to exercise so as to avoid injustice
being done.

Appeal dismissed.

Counsel for the Appellants—Sir J. Simon,
K.C.—Macmorran, K.C.—Vernon. Agent
—Burchells, Solicitors.

Counsel for the Respondent—Talbot, K.C.
—Miller, K.C. Agents—Parker, Garett, &
Company—Alex. ilson & Cowie, Liver-
pool, Solicitors.



